Macik v. Blades

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

RONALD LEE MACIK,
Petitioner,
V.
RANDY BLADES,

Respondent.

Case No. 1:15-cv-00226-EJL

MEMORANDUM DECISION AND
ORDER

This habeas corpus action has beepeaed after remand frothe Ninth Circuit

Court of Appeals. Currentlgending before th€ourt is Petitioner Ronald Lee Macik’'s

Petition for Writ of Habeas Corpus. (DI&) Respondent hdised a Motion for

Summary Dismissal, arguing thaetitioner’s claims are baddy the one-year statute of

limitations and are proceduiadefaulted. (Dkt. 29.) Té Motion is now ripe for

adjudication. Several other motions arsogbending. (Dkt. 28, 33, 34, 38, & 40.)

The Court takes judicial notice tife records from Petitioner’s state court

proceedings, which have beend¢md by Responden(Dkt. 27.)See Fed. R. Evid.

201(b);Dawson v Mahoney, 451 F.3d 550, 55@®th Cir. 2006).

Having carefully reviewed the record, including the state court record, the Court

Doc. 42

finds that the parties have adequately presented the facts and legal arguments in the briefs
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and record and that oratgument is unnecessagee D. Idaho Loc. Civ. R. 7.1(d).
Accordingly, the Court ents the following Order gramig the Motion and dismissing
this case with prejudice.

BACKGROUND

The facts of the case underlying Petitioeeonviction are deforth clearly and
accurately irState v. Powers, 537 P.2d 1369 (Idaho 197®)¢e decision on appeal from
the conviction of one of Petitioner’s co-defendarfise @lso State’s Lodging F-11 at 2
(quoting thePowers decision).) The facts will not bepeated here except as necessary to
explain the Court’s decision.

In 1972, Petitioner pleadedifiy to first-degree murdesind was sentenced to life
in prison without the posdilty of parole. (State’s Lodgg A-1 at 10-12.) There is no
record of a direct appeal.

In 1994, Petitioner filed his first feds petition for writ of habeas corpusee
Macik v. Brennan, Case No. 1:94-cv-00503-BLW. &hpetition was dismissed, and
Petitioner did not appeal.

Petitioner filed a second federal habpastion in 2008, which was dismissed for
lack of jurisdiction.See Macik v. Hardison, Case No. 1:08-cv-0@®-EJL. Petitioner did
not appeal. Over four-and-a-half yearsdaRetitioner filed a motion to reopen, which

was denied. Again, Petitioner did not appeal.

! The Idaho Court of Appeals later found thateit(l) Petitioner did not appeal, or (2) any such

appeal was dismissed. (State’s Lodging B-4 at 1.)
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Petitioner did not take any action in staburt to challenge his conviction until
nearly forty years after his nwiction. On March 14, 201 Betitioner sent a letter to the
state trial court, which construed the letis a motion to withdraw Petitioner’s guilty
plea. (State’s Lodging A-1 at 418.) The state district couttenied the motion for lack of
jurisdiction, because the motion was filedd after the judgment of conviction became
final. (Id. at 31-32.) The Idaho Court of Appeallirmed, and the Idaho Supreme Court
denied review. (State’s Lodging B-4, B-6.)

Petitioner filed his first petition for s&@post-conviction relief in July 2012.
(State’s Lodging C-1 at 3-9.) The state wic$stcourt dismissethe petition as untimely
pursuant to Idaho Code § 19-4902l @t 29-32.) The Idaho Court of Appeals reversed
and remanded because the trial courti@dorovided Petitioner with the required
twenty-day period before sinissing the petition. (Statd.®dging D-4.) Following the
remand, the trial court again dismissee pietition because it was untimely. (State’s
Lodging G-1 at 41-51, 77-88.) The Idahoutioof Appeals affirmed, and the Idaho
Supreme Court denied reviewitg®’s Lodging H-3, H-6.)

By this point, Petitioner had litigatedsecond petition for post-conviction reffef.
The state district court disssed the petition pursuant to ldéhsuccessive petitions bar,

found in Idaho Code § 19-4908, becausttiBrer had not shown a sufficient reason

2 Petitioner instigated the successive post-cdiviaction by filing a “Verified Motion to Reopen

Case Based on Newly Discovered Evidence. (Statedging E-1 at 5-11.) After Petitioner was
appointed counsel, his attorney “suggested thetit[Bner’s] claims woulde more appropriately
considered in a post-conviction petition” and tHiged the second post-conviction petition. (State’s
Lodging G-1 at 43see also State’s Lodging E-1 at 3.)
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why the claims could not have been includethe first post-conviction petition. (State’s
Lodging E-1 at 251-56.)

Petitioner filed the instant Petition for Writ of Habeas Corpus, at the earliest, on
June 17, 2018 The Court has construed the Petitamnasserting the following claims:

Claim 1(a): Petitioner was deprived of his right to be
free from compelled self-incrimination.

Claim 1(b): Petitioner’s guilty plea was involuntary.

Claim 1(c): The prosecutaevithheld exculpatory
evidence.

Claim 2: Petitioner was deprived of his Sixth

Amendment right to the effective
assistance of trial counsel.

Claim 3(b): There was gufficient evidence to
support the conviction.

Claim 3(b): Petitioner is actually innocent.
Claim 4: Petitioner was deprived of his right to
due process and equmotection because
he was denied access to documents in his
criminal case.
(Dkt. 3, 25.}

Petitioner was allowed to proceed on hisrokato the extent those claims “(1) are

cognizable in a federal habeas corpus ac{@vere timely filed in this Court, and (3)

3 See Houston v. Lack, 487 U.S. 266, 270-72 (1988) (holditiwat, if a prisoner is entitled to the
benefit of the mailbox rule, a lelgdocument is deemed filed on tHate a Petitioner delivers it to the
prison authorities for filing by mail, rather than the date it is actually filed with the clerk of court); Rule
3(d) of the Rules Governing Section 2254 Cases.

4 Petitioner has not objected to the Court’s construction of his claims.
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were either properly exhausted in state coudutject to a legal exse for any failure to

exhaust in a proper manner.” (Dkt. 25 at 2-3.)

DISCUSSION

1. Motions Filed by Petitioner

The Court will first address treeveral motions filed by Petitioner.

A. Petitioner's MotionsRequesting Records

In Petitioner’'s Motion Requesting Recorétitioner has filed two motions that

request copies of the follng state court records:

1.

State Preliminary Hearing Transcript, Docket No. 5L-
2742 (11/23/71)

State Exhibits List (1 through 10)

Plea Entered by Attoay (March 9, 1972)

Mental Evaluation Report of (June 5, 1972)

Plea Change Hearing (Aug. 31, 1972)

Polygraph Exzamination [di®Results Report (1972)

Document of United States Attorney General’s
Authorization to Extradite and accept Petitioner in
Federal Jurisdiction (Twicddlaho to U.S. Prison at
Lewisburg Penn (Dec. 13$tirough 3rd 1972) and from
U.S. Prison at Terre Haute Indiana to Vacaville
California (1980-81)

A Complete History oPetitioner’'s Custody Care
Treatment and behavior while Idaho or on Transfer
to Lewisburg Federal Prison and Vacaville California
(1977-78).
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(Dkt. 28 at 1.) Petitioner also requests “melsodocumented in €111/21/13 ROA report
in Case CR-FE-1971604949 before Juddéheri C. Copsey (2011 Through 2013)d.(
at2.)

In Petitioner’'s second motion requestoapies of records, entitled “Motion
Request Court Order Compelling Ada Countgr&lof Court to Produce the Requested
Records,” Petitioner renews his request fapies of the first seen documents listed
above. (Dkt. 33.)

Petitioner has not explained how any @ ttocuments listed imis motions relate
in any manner to whether his claims are barred by the statute of limitations or are
procedurally defaulted. Rather, these docusiappear to be relevant—if at all—only
with respect to the meritdf Petitioner’s claims. Becaustespondent has filed a Motion
for Summary Dismissal, the merits of thaiohs are irrelevant at this point in the
proceedings. Therefore, Petitioner’'s motionsdapies of certain identified records will
be denied.

B. Petitioner’'s Motion to Reopen Casnd Motion for Summary Judgment

Petitioner asks that the Court reopen his underlying criminal case and requests an
evidentiary hearing. (Dkt. 34). Petitionesalmoves for summary judgment. (Dkt. 38.)
As an initial matter, an evhtiary hearing is unnecessdoy the Court to determine
whether the Petition is subject to summdigmissal. Further, in these two motions,
Petitioner argues the merits of his claims.eXplained above, theéourt’'s determination

of whether the claims in the Petition aréjgat to summary dismissal does not involve
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consideration of the merits of those olal For these reasons, Petitioner’'s Motion to
Reopen Case and Motion for Sunmndudgment will be denied.

C. Petitioner’'s Motion to Change Venue

Finally, Petitioner asks that the Cotransfer this case to another district.
However, in support of his Motion he offenothing more thabare, conclusory
assertions of judicial bias. Theredéothe Court will deny this Motion.

2. Respondent’s Motionfor Summary Dismissal

Rule 4 of the Rules Governing § 2254s€s authorizes the Court to summarily
dismiss a petition for writ of habeas corpusewHtit plainly appears from the face of the
petition and any attached exhibitet the petitioner is not entitido relief in the district
court.” Where appropriate, a respondent rill@ya motion for summargismissal, rather
than an answe¥\hitev. Lewis, 874 F.2d 599, 602 (9th Cir. 1989).

Respondent argues that Petitioner’s claamesbarred by the one-year statute of
limitations and are proceduladefaulted. Because Petitioner (1) is not entitled to
statutory tolling, (2) is not entitled to equbtea tolling, and (3) has not made a colorable
showing of actual innocence, the Couill dismiss the Petition with prejudice as
untimely?

A. Standards of Law

The Antiterrorism and Effective Death Penalty Act (“AEDPA”) generally
requires a petitioner to seek federal habegsusorelief within ongear from “the date

on which the judgment becamedi by the conclusion of dicereview or the expiration

The Court need not address Respondent’s procedural default argument.
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of the time for seeking such review.” 28 U.S.C. § 2244(d)(1)i#dwever, Because
Petitioner’s conviction became final befdk& DPA’s enactment, Petitioner “had a one-
year grace period in whidb file [his] petition[].” Patterson v. Sewart, 251 F.3d 1243,
1245 (9th Cir. 2001). That is, any federal petition filed after the enactment of AEDPA
must have been filed ar before April 24, 1997d. at 1246.

The one-year statute of limitations daatolled (or suspended) under certain
circumstances. First, AEDPA@rides for tolling for all of “[t]he time during which a
properly filed application for State post-coctvon or other collateral review . . . is
pending.” 28 U.S.C. § 2244(d)(2A motion to reduce a sentence that is not a part of the
direct review process and that requiregxamination of the sentence qualifies as a
collateral review application that tolls the one-year statute of limitativald.v. Kholi,

562 U.S. 545, 3556 (2011). Thus, to the extenatla petitioner properly filed an
application for post-conviction lief or other collateral chalfege in state court, the one-
year federal limitations period stops runnomgthe filing date of the state court action
and resumes when the action is completed.

The time before a petitioner files an initegdplication for collateral review in state
court, however, does not toll the statute of limitatidimo v. Galaza, 183 F.3d 1003,
1006 (9th Cir. 1999) (“AEDPA’s statute ofitations is not tolled from the time a final
decision is issued on direct state appealthadime the first state collateral challenge is
filed because there is no casenping’ during that interval.”abrogated on other

grounds as stated in Nedds v. Calderon, 678 F.3d 777, 781 (9%Gir. 2012). That is,
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AEDPA “does not permit the reinitiation of tffederal] limitationsperiod that has ended
before the state petition was filedrérguson v. Palmateer, 321 F.3d 820, 822 (9th Cir.
2003). Additionally, any post-cerction petition or other colleral proceeding that is
untimely under state law is not considd “properly filed” and thus doest toll the
statute of limitationPace v. DiGuglielmo, 544 U.S. 408, 414 (2005).

If, after applying statutory tolling, a hadeepetition is deemed untimely, a federal
court can still hear the merits the claims if the petitionaran establish that “equitable
tolling” should be applied ttwll the remaining time perio&ee Jorssv. Gomez, 311 F.3d
1189, 1192 (9th Cir2002) (“[A] court must firsdetermine whether a petition was
untimely under the statute itself before insmers whether equitable tolling should be
applied.”). The limitations period may leguitably tolled under exceptional
circumstances. “[A] petitioner is entitled to eqobittolling only if he shows (1) that he
has been pursuing his rightéigently, and (2) that somextraordinary circumstance
stood in his way and prevented timely filingddlland v. Florida, 560 U.S. 631, 649
(2010) (internal quotation marks omitted).

In addition, the statute of limitationssgbject to an actual innocence exception. A
petitioner who satisfies the actual innocegageway standard may have his otherwise
time-barred claims heard on the meniteQuiggin v. Perkins, 133 S. Ct. 1924, 1931-32
(2013);Leev. Lampert, 653 F.3d 929, 937 (9th Cir. 201(en banc). Actual innocence in
this context means “féigal innocence, not metegal insufficiency."Bousley v. United

Sates, 523 U.S. 614, 624 (1998jlthough “habeas petitioners who assert convincing
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actual-innocence claims [need not] prove diliceeto cross a federal court’s threshold,” a

court ““may consider how the timing ofé¢tsubmission and the likely credibility of a

petitioner’s affiants bear onelprobable reliability of evide® of actual innocence.”
McQuiggin, 133 S. Ct. at 1935 (quotirgghlup, 513 U.S. at 332alterations omitted).

B. The Petition Is Barred by th&tatute of Limitations

Absent tolling, the statute of limitatioperiod expired on April 24, 1997, and the
Petition—filed on July 17, 2015—is untimel§ee Patterson, 251 F.3d at 1245-46.
Therefore, the claims in the Petition &aared by AEDPA’s one-year statute of
limitations unless Petitioner establishes that he is entitled to sufficient statutory or
equitable tolling or that his actually innocent.

R Statutory Tolling

As set forth above, AEDPA'’s one-year liatibns period is tolled for all of the
time “during which a properly filed apphtion for State post-conviction or other
collateral review with respett the pertinent judgment oracin is pending.” 28 U.S.C.

§ 2244(d)(2).

However, Petitioner did not institute asiate collateral proceeding until decades
after the statute of limitation had aldyaexpired. None of Petitioner’s state post-
conviction actions can resurrect the eggdilimitations period under AEDPA, and
Petitioner is therefore not entitled to statutory tollifge Ferguson, 321 F.3d at 822.

il Equitable Tolling

As noted previously, edmable tolling will apply if (1) the petitioner has pursued

his rights diligently and (2) extraordinary airastances stood in his way and prevented a
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timely filing. Holland, 560 U.S. at 649. “[T]he thresld necessary to trigger equitable
tolling under AEDPA is very high, leghhe exceptions swallow the ruléiranda v.

Castro, 292 F.3d 1063, 1066 (9tir. 2002) (internal quotation marks and alteration
omitted). As to the diligence issue, the Supreme Court has held that a petitioner who
“waited years, without any valigistification” to bring his post-conviction claims in state
court, and then waited “five more monthgeatis [post-conviction] proceedings became
final before deciding to seek relief in fedkcourt,” had not actediligently in pursuing

his rights.Pace, 544 U.S. at 419.

Petitioner has not established extraordirarcumstances that would justify the
application of equitable tolling in this cas¢othing in Petitioner’s submissions suggests
that he was unable to file the inst&®tition on time because of any external
circumstances. Indeed, Petitioner instituted pwevious federal petitions—one before
AEDPA'’s enactment, and one after. Petitionas not establisheahy reason why he
could not have filed the instant petition befd\pril 1997, or at any time between the
dismissal of his second federal petitiom dhe filing of the instant Petition.

Petitioner has simply not met his dan of showing that extraordinary
circumstances beyond his control prevertea from filing a timely habeas petition or
that he pursued his rights diligently. ThEgtitioner is not entitled tequitable tolling of

the statute of limitations.
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i, Petitioner Has Not Established Aatunnocence to Excuse the
Untimely Filing

Petitioner claims he is actually innoteno take advantage of the actual
innocence gateway exception to the statutemftations, a petitioner must demonstrate
“that it is more likely than not that no resmable juror would haviund [the] petitioner
guilty beyond a reasonable doulfchlup, 513 U.S. at 327. §ted another way, a
petitioner must show it is nne likely than not thagvery reasonable juror would vote to
acquit.

This is an extremely stringent standighat “permits reiew only in the
‘extraordinary’ case.Housev. Bell, 547 U.S. 518, 538 (B®). A court considering
whether a petitioner has established actualaanoe must consider “all the evidence, old
and new, incriminating and exculpag, admissible at trial or notl’ee v. Lampert, 653
F.3d 929, 938 (9th Cir. 2011) (en banakérnal quotation marks omitted). The actual
innocence analysis “does not twn discrete findings regardy disputed points of fact,
and ‘[i]t is not the districtourt’s independent judgment Eswhether reasonable doubt
exists that the standard addressdddusev. Bell, 547 U.S. 518, 539-40 (2006) (quoting
Schlup, 513 U.S. at 329 (alteration in ongl)). Rather, the court must “make a
probabilistic determination abowthat reasonable, properlysinucted jurors would do.”
Shlup, 513 U.S. at 329.

Petitioner has not presented any credévielence that he did not commit the
murder to which he pleadeplilty. Because Petitioner comes nowhere near to meeting

the extremely stringent standard for acinabcence gateway claims, the Court need not
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address Respondent’s argument that Petitiogenlsy plea prohibits him from raising an
actual innocence argumene¢ Dkt. 35 at 3-5.)
CONCLUSION
Petitioner’s claims are barred by BBA’s one-year statute of limitation.
Petitioner is not entitled to statutory or eghi&tolling, nor has he shown that he is
actually innocent. Thereforthe Petition must be dismissetith prejudice as untimely.
ORDER
IT IS ORDERED:
1. Petitioner's Motion Requesting Bards (Dkt. 28) is DENIED.
2. Petitioner’'s Motion Request Court Ordéompelling Ada County Clerk of
Court to Produce the Requestecords (Dkt. 33) is DENIED.
3. Petitioner’'s Motion to Reopen CaBased on Newly Bicovered Evidence
and Request for Evidentiary Bieng (Dkt. 34) is DENIED.
4, Petitioner's Motion Requesting Summaklydgment (Dkt. 38) is DENIED.
5. Petitioner's Motion Requestinghange of Venue Outside of the District of
Idaho (Dkt. 40) is DENIED.
6. Respondent’s Motion for Summary Dissal (Dkt. 29) is GRANTED, and
thePetition is DISMISSED with prejudice.
7. The Court does not find its resolutiontbfs habeas matter to be reasonably
debatable, and a certificate of appealability will not isSee28 U.S.C.

§ 2253(c); Rule 11 of the Rules Governing Section 2254 Cases. If
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Petitioner wishes to appeal, he mulgt & timely notice of appeal with the
Clerk of Court. Petitioner may seek a certificate of appealability from the

Ninth Circuit by filing a request in that court.

DATED: January 11, 2017

Ak

¥ $ War J. Lodge
i Unlted States District Judge
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