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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

MARTIN BETTWEISER

Plaintiff,
Case No. 1:1&v-00493EJL
VS.

BILLY GANS aka WILLIAM GANS and MEMORANDUM DECISION AND
BILLY GANTZ, KELLY ORDER

KALBFLEISCH, HERSCHEL
HOWARD, and UNITED STATES
POSTAL SERVICE,

Defendants.

INTRODUCTION

OnFebruary 12017,ChiefUnited States Magistrateide Ronald E. Bushsued a
Report and Recommendation (“Report”), recommending that tfenBa&nt United States
Postal Service’s Motion to Dismiss (Dkt. 22) be denied in partgaadted in part(Dkt.
37.)More specifically, the Report recommended that the Motion$midis be denied with
respect to subject matter jurisdiction and gramth respect tahe individual Uhited
States Postal Service (“USP®imployees(ld. at p. 15. The result of such a rulingould
allow Plaintiff to proceed with his Freedom of Information Act (1RQ and Privacy Act
claims against the USPI3ut not the individual USPS employees named laingff's
Complaint.

Any party may challenge the Magistrate Judge’s proposed reeondation by

filing written objections within fourteen days after being serwith a copy of the Report.
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28 U.S.C. § 636(b)(1)(C). The district court must then “make a de reteontination of
those portions of the report or specified proposed findings or reeoations to which
objection is made.ld. The district court may accept, reject, or modify in whole or in part,
the findings and recommendations made by the Magistrate Jddgee also Fed. R. Civ.

P. 72(b).

Both Plaintiff and the USPS8led objections to the Report arguing it erred in its
conclusions and findigs. (Dks. 39, 40) Both parties also filed responses to one another’s
objectiors. (Dkts. 41, 42) In addition, Plaintiff filed a Reply in support of his objecis.
(Dkt. 43.) The matter isxowripe for this Court’s consideration. Fed. R. Civ. P. 72; Local
Civ. R. 72.1(b).

As explained more fully below, the Court will adopt Report in part and regeit
in part. The Court generally agrees with the Report’'s factual fisdangl adopts the
Report’'s recommendation regarding the dismissal of the clagasst the individua
USPS employees. Nevertheless, the Court disagrees with thesRepaclusion as to the
claims against theSPS andinds that all otheclaims, including those against the USPS
should be dismissed as a matter of law.

Plairtiff has the burden oflemonstrating that headea valid FOIA requesand
exhausted his administrative remed0dsither the Plaintif allegations in the Complaint
nor the facts in the record are sufficient to support a reasonable ifaretdPlaintiff
made a valid FOIA requesteliveredto the USPS consistent with USPS regulations

Accordingly, whether deermined as a motion to dismibasedon the allegations in the
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Complaint aloner converted to a summary judgment motsnd taking into account all

of the materials submitted by the Plaintiff in support of his clathms Court finds that

Plaintiff's claims fail as a matter of law and the Complaint must be disthils$&s entirety.
STANDARD OF REVIEW

Pursuant to 28 U.S.C. 8§ 636(b)(1)(C), this Court “may accept, reject,dfymia
whole or in part, the findings and recommendations made by thstrasgjudge.” Where
the parties object to a report and recommendation, this Couwal ‘fslake a de novo
determination of those portions of the repamt specified proposed findings or
recommendations t@hich objection is madeld.

Where, however, nabjections are filed the district court need not conddetrevo
review. To the extent that no objections are made, argumetits twntrary are waived.
SeeFed. R. Civ. P. 72; 28 U.S.C. 8 636(b)(1) (objections are waivedyfdhe not filed
within fourteen days of service of the Report and RecommenglatiMinen no timely
objection is filed, the Court need only satisfy itself that themsoi clear error on the face
of the record in order to accept the recommendation.” Advisory Coeailbtes to Fed
R. Civ. P. 72 (citingCampbell v. United Sates Dist. Court, 501 F.2d 196, 206 (9th
Cir.1974)).

The Court has reviewed the entire Report as well as the record matiesr for
clear error on the face of the record and none has been found. ThedSalsdhconducted
ade novo reviewof the Report in light of the Objections and other filings in thie ca=l

finds as follows.
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This review was undertaken with the Court being mintifat the Plaintiff is gro
se litigant and, as such, the filings and motions are construerhlljypeSee Thomas v.
Ponder, 611 F.3d 1144, 1150 (9ir. 2010). That being said, whifgo se litigants are
held to less stringent standards, a litigapt® se status does not excuse hamher from
complying with the procedural and substantive rules of the .ddames v. Kerner, 404
U.S. 519, 520 (1972} )ackson v. Carey, 353 F.3d 750, 757 (9th Cir. 2003).

BACKGROUND

The background facts of this case are well articulateddaféport and the Court
incorporates them in this Order. (Dkt. 3The Plaintiff, Martin Bettwiesey filed the
Complaintpro sein this matter asserting violations of FOIA and the Privacly (Dkt. 1.)
The named Defendants are Billy Gans, Kelly Kalbfleisch, Herd¢bwiard, and the USPS

Plaintiff's claims are premised upon the Defendants’ allegéukréaio respond to
his FOIA request. More specifically, Plaintiff alleges:

e That Bill Gans (aka Billy Gantz) was hand delivered a [FOIA] Retcpss Privacy
Act Request that was hand stamped for delivery and deliverddlp 27, 2015. A
30 day request time was asked for to view and copy the requefstedation. No
written or oral response was issued or giteethe Plaintiff in that time frame.

e The Plaintiff mailed a certified letter to Billy Gantz, clearly stgt-OIA Officeron
the face of the envelope on September 03, 2015, with a letter alsktiege were
any problems processing the FOIA request diodvang an additional 10 working
days to respond to the request. (Exhibit 1).

e The certified letter was delivered to an agent on September 05,Q0Eeptember
10, 2015, the letter was placed unopened in my work area, endBsedéd."On
that date, | asked Billy Gantz if it was he that endorsed ttex Etd he said he did.

| asked him if he would date it but he refused. | asked him why he refusadi it a
would not date or acknowledge the question and walked off.
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(Dkt. 1, 11V-VIL.)

Plaintiff concludes that he has exhausted all administrative remedies redateel
FOIA Requests. (Dkt. 1, p. 3.) In support of this conclusion, heealldtat he “has made
every effort, to the agencthrough the individuals to respond to his FOIA reques{Dkt.

1, p. 3(emphasis added.)

For relief, Plaintiff seeks an order compelling the agency “®&wan his FOIA
Request and to produce as requested.” (Dkt. 1, pPldintiff also seeks “sanctismnd/or
an investigation of the imdiduals and/or the agen@nd/or those responsible for ron
compliance to the FOIA requestDkt. 1, p. 4.)

On March 18, 2016, the USRifed the instanMotion to Dismiss. (Dkt. 22.The
USPS argues: (he Court does not have jurisdiction over Plaintif®IA and Privacy
Act claimsbecausdhe USPS never received a request for records and Plaintiff failed to
exhaust his administrative remedies and (2) Plaintiff fmasight of action against the
individually-named Postal Service employees, no cognizable claim for attofaey, and
no rightto remver monetary relief under FOIA. (Dkt. 22 p. 4.)Accordingly, the USPS
requests dismissal under Rules 12(b)(1) and/or 12(b)(6) of the Fedeesl &tudvil
Procedure. (Dkt. 22, p. 4.)

In support of its Motion to Dismiss, USPS aff declaratios from two USPS

employeesWilliam H. Gans and Linda K. Crump. (Dkts.-22223.) These declarations
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are offered to support a finding that the USPS did not receiveddR@IA request because
it was not sent to a Requester Service Center.

Plaintiff filed an opposition to the USRA@otion to Dismiss. (Dkt. 29 First, in his
opposition, Plaintiff argues that in 2006, the Station Manageedile Station at that
time responded to his FOIA and Privacy Act requests. (Dkt. 29, Sekcdnd, Plaintiff
requests the Court to convert the motion to dismiss into a symuaagment motion and
allow discovery to proceed on the claims before makidgcasion on summary judgment.
(Dkt. 29, p. 3.) Third, Plaintiff argues that the Court should enter dedgalinst the
remaining individual Defendant§ans and Klbfleisch.(Dkt. 29, p. 3.)Fourth Plaintiff
suggests that the allegations in the Complgine rise to or implicateonstitutonal
violations, including violations of Plaintiff's rights undé¢he FRfth and Fourteenth
Amendments. (Dkt. 29, p. 3Rifth, Plaintiff argues that the United States Attoregs
not have standing to represent theivitial Defendants.@kt. 29, p.4.) Sixth, Plaintiff
argues that he hardklivered the FOIA requests to Gargl “there is a material issue of
fact . . . as to whether the Postal Service received the FOIA/PrAeicrequest and
whether there was a proper requés(Dkt. 29, p. 6.)SeventhPlaintiff argues thatinda
Crump is not the only person that can accept or respond to a FOIAtrequks basis that
other USPS locations accepted his FOIA requests. (Dkt. 29, pighth Plaintiff argues

thatthere is a dispute of fact as to whether he filed a F@{dest or grievance. (Dkt. 29,

1 Plaintiff furtherargues “[s]upplying the actual request is not relevant to the complaint as
AUSA would like to argue and request for but should be unsealed in the presence of tfe court.
(Dkt. 29, p. 6.)
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p. 7.) Ninth, Plaintiff argues that the individual Defendards de held individually liable
for FOIA and Privacy Act requests pursuanBteens v. Sx Unknown Agents of Federal
Bureau of Narcotics, 403 U.S. 388 (1971). (Dkt. 29, p. 8.)

On February 1, 201 ChiefUnited States Magistrate Judge Ronald E. Bush entered
both: (1)a Report and Recommendation Re: U.S. Postal Serwtaisn to Dismiss and
(2) a Memorandum Decision and Order Re: Plaintiff's Motion for Addal Filings/
Rulings. (Dkt. 37.) The Report made two recommendations regarding the disposition
the USPS Motion to Dismiss (Dkt 22). (Dkt. 37, ppl®)

First, the Motion to Dismiss was converted into a motion for supjundgmentor
the purpose of resolving the Court’s subject eratirisdiction over the lawsuit. (Dkt. 37,
p. 6.) The Courtthendetermined two disputes of fact precluded fact precludecnsuyn
judgment on the subject matter jurisdiction issu&t(B7, pp. 712.) The first dispute of
material fact concerned tlexigence of Plaintiff's alleged FOIA request and whether it
was made or received. (Dkt. 37, pgR.J The second dispute of fambncerned Plaintiff's
exhaustion of administrative remedies, in particular whethantfPfa request was senbt
the proper Remster Service €nter. (Dkt. 37, pp. 2@2.) The Report found these disputes
of fact precluded summary judgment as a matter of law.

Second, the Report found, as a matter of law, that USPS employees lcarmeld
individually liable for alleged violations of rights under FOIA frdhe Privacy Act(Dkt.

37, pp. 1213.) Accordingly, the Report recommended dismissal of the clairagsig

DefendantsGans and Kalbfleisc{Dkt. 37, p.13)
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TheReport also denied Plaintiff's Motion for Additional Filings/Rigs (Dkt. 36).
(Dkt. 37, pp. 1315.) The Courtfoundno basis to reonsider its prior rulings. (Dkt. 37pp
13-15)

USPS objects to the Report for two related reasons. First, the o§&3s to the
Report arguing@ summary judgment ruling at this stage in the litigatpdaces the case in
limbo, effectively leaving the parties without a clear path to settwrgust, speedy, and
inexpensive determination of the abesaptioned action.” (Dkt. 39, p..RSecond, the
USPS objects to the Report to the extent that the Plaintifheiadirected “to eithelile a
copy of the disputed FOIA request with the Court esubmit the request to the [USPS]
in accordance with its [FOIAfgulations. (Dkt. 39, p. 2.)

Plaintiff objects to the Report on four bases: (1) it does not agitiregurisdictional
iIssuespresented to it; (2) there was no summary judgment decision onetties after a
notice and hearing; (3) there was no order compellegUSPS to reply to the FOIA
request; and (4) dismissing the claims against the individualsietgproper or premature
(Dkt. 40.) Further, from this briefing, it would appear that Plaintiff is waitingproduce
the FOIA requests so he can open the sealed envelopes ioape(Dkt. 40, p. 2.{*In
this case the court did not give notice or hold a hearing, had theneakhearing theealed
certified letters containing the contents of what the agevasy refusing to accept could
have been opened in the proper forum to reveal their contehtsdourt and defendants.”

Plaintiff also filed objections to the United States Magisttatdge’s May 2, 2016

Report and Recommendati@bkt. 40, p. 5.)Plaintiff objects taheMay 2, 2016Reports
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dispositionof his Motion to Strike and the recommendation that Defendantaktbsv
Motion to Dismiss be granted. (Dkt. 4pp. 5-6.) Plaintiff argues that the decision
dismissing claims against the individuals, including Howaedraserved until he has had
opportunity to conduct discovery and the summary judgmenepdags are finalized.
(Dkt. 40, p. 7.He also reiteratehis argumerthat he should be allowed to proceed against
the individuals under the authority Bivens v. Sx Unknown Agents of Federal Bureau of
Narcotics, 403 U.S. 388(Dkt. 40, p. 8.)

DISCUSSION
1. All of Plaintiff's Claims Fail as a Matter of Law.

Plaintiff has neither alleged nor set forth sufficient fastthe recordo support a
finding that hemade a valid FOIA request delivered to the USPS consistemtU8PS
regulationsThis failure is fatal to all of his claims. Without a valid FOIA regy Plaintiff
cannot demonstrate that he exhausted his administrative ismnwedhat he is otherwise
entitled to relief.

The Court has considered Plaintiff’'s argument and the evidencasheubmitted
and finds that the allegations and proof provided are not suffimetiemonstrate that a
valid request was made and delivered consistent with U&R#ationsBecause a valid
FOIA request delivered consistent with USPS regulations is a prsitecioi suit both in
terms of jurisdiction as well as to support a claim that the USH&ed FOIAby refusing
to respond to a valid FOIA request, Plaintiff's claims fail as aanaff law under Rules

12(b)(1), 12(b)(6), and 56.
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A. The USPS Regulations Require Delivery to a Requester Service Center.

This Courtassumes that Plaintiff's July 25, 2015 and September 3, 2015 letters were
intended to constitute a FOIA request as opposed to a unevagce. However, that does
not lead this Court to concludee requests were, in fact, valid or delivered consistent with
USPS regulationgither upon hand delivergn July 25, 2015 or via certified matin
September 015both directed to the Station Manager dilie Station.

As a preliminary matter, the Court cannot determine whether th ileQuest itself
wasvalid, because it has not been submitted to the Court. On this basis BRlan#iff's
claim fals as a matter of law, because tleurt has no factual basis upon which to
conclude the Plaintiff complied with USPS regulations relatimgiorm, content, or
submissionFurthermore, the Court has no means to determine: (1) what infonmes
requested and (2) whether the Plaintiff is entitled to the informatioelief he seeks

Regardlessexamination of the contents of the FOIA request at issue tis no
necessarpecausdhe Courtalso concludes thathe FOIA requests weraot delivered
consistent with USPS regulations. The USPS FOIA regukation clear: “[a] request must
be submitted to the appropriate Freedom of Information(R©IA) Requester Service
Center (RSC).” 39 C.F.R. § 265.7(a)(2)

Plaintiff fails to allege or prove that delivery to a Station Managewnsistent with
these regulationdoreover, the USPS has submitted affidavits identifying tleeR@IA
Requester Service Centers that might possibly apply to #Hlaimequests and accept

mailed FOIA requests. (Dkt. 22 11 34, Dkt. 223, 11 34.) One of these FOIA Requester
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Centers is in St. Louis, Missouri and the other is in Washington (Id{ Alternatively,
requesters may also submit FOIA requests to the USPS online. (BR1.12@)

If a requester is uncertain where to direct his USPS FOIA requbstslSPS
regulations clearly outline a means of determining the correth R@quester Service
Center. “If the FOIA RSC is not known, an inquiry should be direatethé FOIA
Requester Service Center, Privacy and Records OfB€&C.F.R. § 265.7(a)(2%ee also
39 C.F.R. § 265.4.

Plaintiff does not provide argument or evidence to support a fiidatdhesent his
FOIA request to the appropriate USPS Requester Service Ceatieer RPlaintiff insists
that hand delivering his request and resending it via certifigtito the Station Manager
was sufficient under the law, because, in other instances, his FQlAstechave been
received and processed when sent to Station Managers. (Bktpp9310, pp. 1730.).

Based on the USPg&gulationsand as discussed more fully belothe Court
concludes that Plaintiff’'s FOlfequest was nateliveredconsistent with USPS regulations
and was not directed to the correct agency officvlsile some post office employees may
elect to respond to FOIA requests or forward FOIA requestsetappropriate Requester
Service Center, there is absolutely no legal basis for this Coocontude that a Station
Manager is legally required to accept deliveryadfOIA request. Accordingly, the Court
finds that Plaintiff has failed to allege facts, or demonstrate fagt®ssary to preclude
judgment as a matter of law under Federal Rules dfferacedure 12(b)(1), 12(b)(6), or

Rule 56.
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B. Rule 12(b)(1): Dismissal for Lack of Subject Matter Jurisdiction

The USPS argues for dismissal of Plaintiff's claims as a matter afratlve basis
that the Court lacks subject matter jurisdiction over this despecause Plaintiff has failed
to allege facts necessary to support a finding that he exhdustdministrative remedies.
(Dkt. 22.) According to the USPS, the submission of a proper FOl4estds the first step
a requester must take in order to exhaust his administrative se@kdl. 22, p. 5.) Without
allegations or proof sufficient to support a finding that Plaintifde a proper FOIA
request, Plaintiff cannot demonstrate that he exhausted hisiattative remedies under
either FOIA or the Privacy Act. (Dkt. 22, pp-65

Faced with a Rule 12(b)(1) motion, a plaintiff bears the burden afimg the
existence of the Court’s subject matter jurisdictiBobinson v. United states, 586 F.3d
683, 685 (9th Cir. 2009). A federal court is presumed to lack juriediati a particular
case unless the plaintiff makes a showing to the contaigkonen v. Guardian Life Ins.

Co. of Am,, 511 U.S. 375, 377 (1994%en. Atomic Co. v. United Nuclear Corp., 655 F.2d
968, 969 (9th Cir. 1981).

While on a motion to dismiss, all wglleaded allegations of material fact are taken
as true and construed in the light most favorable to themmnng party, a court
addressing a motion to dismiss fack of subject matter jurisdiction is not necessarily
restricted to the face of the pleadinBsbinson, 586 F.3d at 685. Rather, the Court may
consider declarations or other evidence if necessary to resolualfqaestions bearing on

the jurisdictional issue without converting the motioto one for summary judgment.
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Savage v. Glendale Union High Sch., 343 F.3d 1036, 1039, n.2 (9th Cir. 200€);Carthy

v. United states, 850 F.2d 558, 560 (9th Cir. 1988)ptics Research Corp. v. Heckler, 710
F.2d 1375, 1379 (9th Cir. 1983). If the court finds that it lacks subjater jurisdiction,
it must dismiss the action.

There is a circuit split as to whether the exhaustion requireine jurisdictional
prerequisiteor simply a jurisprudential doctrine. However, under existingtiN@ircuit
precedent;’ [e]xhaustion of a parties’ administrative remedies iuiregl under FOIA
before that party can seek judicial revieWwn'Re Seele, 799 F.2d 461, 466 (9th Cir. 1986).
Only when administrative remedies are exhausted may a persoatiséied with an
agency'’s response to document requests file a lawsuit sepklitgl review of the
agency’s responséd.

To satisfy the exhaustion requirement, “[tlhe complainantt meguest specific
information in accordance with published administrative pfoces . . . and have the
request improperly refused before that party can bring a cowhagtder FOIA.”In Re
Seele, 799 F.2d at 466 Where no attempt to complyith agency procedures has been
made, the courts will assert their lack of jurisdiction under xhawstion doctrine.l'd.

There is a reason behind the rule. “[T]he purpose underlying lfa@istton doctrine
include the opportunity for thagency to exercise its discretion and expertise and the
opportunity to make a record for the district court to revidd.’Further, “exhastion is
generally intended to prevent “premature interference with agenogegses . . .

afford[ing] the parties and the courts the benefit of [the agencyp&reence and expertise
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.. . [or] compil[ing] a record which is adequate for judicial reviemMidalgo v. FBI, 344
F.3d1256,1259 (D.C. 2003)

In this case, the Court finds the Plaintiff's failure to deliver a FOIA redoea
Requester Service Centmnsistent with USPS regulations constitutes a failure touskha
administrative remedies and therefore the Court is without dutnjgiter jurisdictiorto
consder the claimslt would be contrary tthe FOIA regulations to allow Plaintiff tmpen
and present hiBOIA request, for the first time, in a coymoceedingThe process is in
place to allow theagencyto view the request and respond first before the Court will
exercise its jurisdiction over the disputecordingly, the Court finds that it lacks subject
matter jurisdiction over the claims in the Complaint and thegtroe dismissed as a matter
of law.

C. Rules12(b)(6) and 56: Failureto Statea Claim.

Plaintiff’s claimscan alsdbe resolved either as a motion to dismiss for failure to
state a claim or as a motion for summary judgment. Fed. R. Civ. P. 12(b)(6), 56

In his Complaint, Plaintiff has not alleged that he submitte@OiA request to the
appropriate FOIARequester Service Center. Instead, he argues tipabvieed the FOIA
request to his Station Manager. Taking Plaitgitillegations as true, the Plaintiff has not
stated a plausible claim. There is no legal basis for the Cowhtiducle thaproviding a
FOIA request directly to a Station Managemstitutes delivery of the FOIA request

Accordingly, his Complaint fails on its face to stategal claim.
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Further, even if the Court considers matters beyond the pmdrlaintiff has
failed to create a dispute of fact on this issue. Plaiatgties that heentFOIA requests
directed tootherStation Managerandreceived a responsaccordingly, he believes that
he is entitled to a response to his FOIA request directed to GanStation Manager at
theFive Mile Station.

This argument fails as a matter of lawen if some Station Managerkoose to
accept FOIA requests outside the regulatory framewaoikeither respond to them or
volunteer toforward them to the appropriate FOIA Requester Service CeéhneeCourt
cannot conclude, on light dghe regulations, that doingosis required or otherwise in
accordance with puldhed administrative procedures. Instead,Us& Sregulations are
clear and provide a process to folltvat calls for delivery to a RequesService Center.
39 CF.R. 8§ 265.7(a)(2).0Only when Plaintiff follows that process can he argue that he
submitted a valid FOIA request and is entitled to a response.

2. Claims Against Individual Defendants

The Claims against the individual Defendants are also distnisskght of the
Court’'s analysis above. Without a valid FOIA request deliveredupatsto USPS
regulations, Plaintiff has no FOIA or Privacy Act claims against &tlyeoDefendants.

Neverteless, the Court finds the Report (Dkt. 37) accurately stagespiplicable
law and appropriately applies that law to the facts in this iceierms of the claims against
the individual USPS employeeghe Court hasansidered Plaintiff's objections tiis

aspect of the Report. (Dkt. 40, p. #hHese arguments fail for three reasons.
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First, contrary to Plaintiff's argument, the Repproperly addressed the claims
against the individual Defendants pursuant to Federal RuavdfProcedure 12(b)(6)
(Dkt. 37, pp. 45, 12.) The claims fail as a matter of law pursuant to the great wadight
authority ancheitherfacts provedor alleged would change that outcame

Second, the Complaint does not allegg constitutional violations. Plaintiff has
alleged violations of FOIA and the Privacy Act. Such claims may bedemagainst the
federal agency alone. Individuals are not liable for FOIA or Privacyibdtations.

Third, there is no basis for a default judgment against thefnBantpursuant to
Feder& Rule of Qvil Procedure 55 or any other rul€he employees’ response to the
Complaint, in the form of a motion to dismiss, was timely and@apate. Fed. R. Civ. P.
12(a).In this case, the USPS and its employees are represented threlghtddStates
Attorney. This isalsoentirely appropriate. Finally, even if the response was late, which i
was not, this Coumvould not issue default judgment on the basis of a late response when
the underlying claims lack merit.

In short, the Court adopts the Report gseittains to the claims againstividual
USPSemployees. These claims fail as a matter of law.

3. The Court Will Not Reconsider Plaintiff's Motion to Strike or Dismissal of
Defendant Howard

The only proper subject of the instant review are objectionsvilddregard to the
February 1, 201 Report(Dkt. 37.) The Court declines Plaintiff's invitation to review,

again, Judge Bush’s first Report and Recommendatizkt. 27.) The Court has already
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conducted such a review and adopted that Report @niisety.Moreover, in light of the
above analysis, such review and reconsideration is fAtzatiff has failed to state a claim

against any Defendant

CONCLUSION

Plaintiff has failed tallege or provide any facts in the record necessary to support
a finding that he made a valid FOIA requestotherwise exhausted his administrative
remediesAs such, his claims fail as a matter of law. Plaimtiffs submit his FOlArequest
in accordance with USPS regulatidiefore this Court will exercise jurisdiction over these
claims The Court cannot effectively review an agency’s action ipamding to a FOIA
request without: (1) a copy of the actual FOIA request ahgr(iding the agency an
opportunity to respond to the request in the first instance.

ORDER

NOW THEREFORE IT IS HEREBY ORDERED that the report and
Recommendation entered on February 1, 2017ABOPTED IN PART AND
REJECTED IN PART.

IT IS FURTHER ORDEREDthat Defendants’ Motion to Dismiss (Dkt. 22) is

GRANTED and Plaintiff's Complaint is dismissédl its entirety

MEMORANDUM DECISION AND ORDER -17



DATED: March 31, 2017

Lk

dwar J. Lodde =
Unlted State®istrict Judge
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