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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

LARRY ALLEN TAYLOR,

Petitioner Case No01:17-cv-00482CWD
VS. ORDER REVIEWING (SECOND)
AMENDED PETITION
WARDEN YORDY,
Respondent

Now pending in this habeas corpus mattétesitionerLarry Allen Taylors
(Secondl Amended Petitiorfjled after his First Amended Petitiomas stricken(Dkts.
37, 29.)Petitioner agaimas entitled his new pleadingd;ifst Amended Petitiori.For
clarity’s sake, the Court will refer to the new pleading ag3eeond Amended Petition
All named parties have consented to the jurisdiction of a tiSitates Magistrate
Judge to enter final orders in this ca&kts. 7, 16.See28 U.S.C. § 636(c) and Fed. R.
Civ. P. 73. The Court now reviews tffgecongl Amended Petition und&8 U.S.C. §

2243 andRule 4 of the Rules Governing § 2254 Cases.
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REVIEW OF AMENDED PETITION

1. Standard of Law

The Court is required to reviegachhabkeas corpus petition upon receipt to
determine whether it is subject to summary dismis&zdRule 4 of the Rules Governing
Section 2254 CaseBederal habeas corpus relief under 28 U.S.C. § 2254 is available to
petitioners who show that they are held in custody under a siatgwdgment and that
such custody violates the Constitution, laws, or treaties of titedJStatesSee?8
U.S.C. § 2254(aSummary dismissal is appropriate where “it plainly appears frem th
face of the petition and any attachedibits that the petitioner is not entitled to relief in

the district court.’ld.

2. Background

In astatecriminal action inKootenaiCounty, IdahoPetitionerpleaded guilty to
andwas convicteaf two counts of attempted grand theft by extortidithough & is
unclear from the sparse record before the Court, it appears that Restietatives were
guardians or trustees of certain family furiéstitioner was a ward or beneficiaand
Petitioner made telephone threats to his relatives to forcetthesthdraw funds for
him. On December 17, 2014, he was sentenced to ten fixed years of incancertti
three indeterminatgearson the first conviction, and ten years indeterminate on the
second.

Petitioner filed a direct appeal, which was decided by the Idaba Gf Appeals,

followed by a petition for review to the Idaho Supreme Court. He obtameelief. He
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also fileda postconviction petition, which wasummaily dismisd Prior to entry of
judgmentin that action, Petitioner filed an unauthorized amendedqustiction
petition. That petition was dismissed without a ruling on thetaanbe of the petition
because itvasimproperly filed.

Petitioner raised three claims before the Idaho Court of Appegiest
conviction appellate reviewl) the district court wrongfully sua sponte dismistwssl
first amended petition; (2) the court did not properly congidemotion for a change of
venue; and (3) the couttenied thanotion for appointment of couns&one of the
claims appear to hawadressethe substance of his federal clainike Idaho Court of
Appeals affirmed the state district codecision on December 11, 20B3ee Taylor v.
State No. 46771, 2019 WL 6726292t *1 (Idaho Ct. App. Dec. 11, 2019). The Idaho

Supreme Court denied the petition for review.

3. Statement of Claims

Petitioner raises the following claimshis (Second) Amended Petition:

1. The prosecution committedBradyviolation when it
failed to disclose that the victims were guardiand
had a duty and obligation to control the disabled
ward’s bank accourit.

2. Petitioner is actually innocenh the firstattempted
extortion chargdecause (a)e would not have been
convicted if he hatbeen giverthe exculpatory facts
and information about the guardiarard relationship
and (b)Petitioner wasnerelyattempting tabtain

! The prosecution has a duty under the due process clause of the Fourteenth Amendmerseo disclo
exculpatory evidence to the defense that is material to guilt or punistBnady. v. Maryland 373 U.S.
83 (1963.
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release ohis own money from the guardian to fund
his surgery—thus itwas legally impossible for hino
extort money from himse

3. Petitioner is actually innocent on the secattémpted
extortion charge.

4. Petitioner is “not guilty’ becausd¢he prosecutor did
not showthat Petitioner had specific intent or apre
meditated plan to commit a crime.

5. A structural errooccured whentie prosecutor
committed misconductndPetitioner’s defense
counselwas ineffective.

6. After conviction, Petitioner should have been confined
to a mental hospital insteadtofa prison for mental
health rehabilitation, because the Idaho Code waives
the state’s right to punish a mentally ill person.

7. The“change of plea contractvas made without
Petitionerbeing fully cognizant or competent.

8. Petitioner reserves all other claims that may be
available in the record.

(SeeDkt. 37.)

4. Discussion of Claims 2, 3, and 4: Actual | nnocence

Claims 2, 3, and dreactual innocencelaims.The United States Supreme Court
has determined that a claim of actual innocence is not codminad federal habeas
corpus actionHerrera v. Colling 506 U.S. 390, 4005 (1993)a claim of actual
innocencecan be used only asgateway through which a habeas petitioner must pass to
haveanother procedurally defaultethim considered on the mejit®etitioner cannot
proceed on these claims, but may set forth all of the facts sugpbisiassertion of
actual innocence to attempt to excuse the procedural defamy @ther claimsif

Respondent pursaa procedural default defense.
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5. Discussion of Claim 8: No Factual or Legal Basis

Claim 8 is not a claim at all, but a vague request for authorization foefurth
amendmentA habeas corpus claim is not cognizable unless supportédeogrounds
for relief” and “the facts supporting each groungeeRule 2(c)of the Rules Governing
§ 2254 Casedetitioner already has been givetequat®pportunity to amend his
pleadingsan this matter Absent extraordinary circumstances, the Court will not entertain

another amendment

6. Discussion of Claim 6: Petitioner should be Housed in a Mental Hospital

Claim 6 is that the state of Idaho has expressly waived the righniesh mentally
ill individuals by its statutory enactments. Petitioner asserts that certaio $tiatiites
mandate thateshould be houskin a mental hospital to be rehabilitated rather than in a
prison

However, the Idaho appellate courts have not interpreted the stasuRetitioner
interprets them. Petitioner is not entitled to ask the federal distnct to revisit thestate
of Idaho’sinterpretation of its owstatutesThe United States Supreme Court tetated
many times that ‘federal habeas corpus relief does not lie for errdegefany.”
Swarthout v. Cooké62 U.S. 216, 219 (20119iting Estelle v. McGuire502 U.S. 62, 67
(1991) (quoting-ewis v. Jeffers497 U.S. 764, 780 (1990)).

This Court is bound to apply state statutes as they remreihterpreted by the
Idaho appellate courts. It is well recognized tteaStatés highest court is the final

judicial arbiter of the meaning of state statutésas v. California Bd. of Prison Terms
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461 F.3d1123,1127(9th Cir. 2006)? Likewise, adetermination of state law by a state
intermediate appellate court is binding upon the federal coeet Hicks v. Feikgc 485
U.S. 624, 62980 & n. 3 (1988).

In Nielson v. State828 P.2d 342 (Idaho Ct. App. 1992), the Coecbgnized that
“Idaho’s purpose in sentencing is punitive” ahdtthe state is not required to provide
rehabilitative treatmenb prisonersld. at 344 accord State v. Law858 P.2d 827, 828
29 (Idaho Ct. App. 1993%eeBalla v. Idaho State Bd. of Coyi869 F.2d 461,89-770
(9th Cir.1989(recognizing the same)

Idaho Code 8§ 1207 clearly provides that a person convicted ofiminal offense
who has a mental condition that requires treatment “shall reteagnent in a facility
which provides foincarceratioror less restrictive confinement.” The title of that section
is, in fact, “Provision for treatment during incaragon.” Idaho Code Title 66, Chapter 3,
entitled“Hospitalization of the Mentally IJf provides forconfinement in a state mental
hospitalif a persons undercivil commitment That provision does not apply Retitioner
because he is a convicted felon, not a cixgiynmitted persomothing in the Idaho
Codedemonstratethat “Idaho has expressly waived the right to punBétitioner as he
assertsThis argument, which is contrary to tleho appellate courts’ interpretation of

Idaho statutes, is not a basis for federal habeas corpus relief.

2 Sasswas overruled on other grounds lgyward v. Marshall 603 F.3d. 546 (9th Cir. 2010) (en
banc) (any right to release on parole arose from state law, and did not arise froncfatsitition),
which itself was overruled by implication 8warthout v. Cooké&62 U.S. 216 (2011) (“No opiniawf
ours supports converting California’s ‘some evidence’ rule into a substantive fiestprisément.).
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If Petitionerrequires mental health treatment, he is entitled to seek it from the
prison medical unit, pursuant to the Eighth Amendnetiie United States Constitutio
If he is receiving inadequate care and believes he is in dangdfesfrguserious harm
he may pursue a civil rights lawsuit, but only after exhaustiagrison administrative
remediesA civil rights “conditions of confinement” claim may not be pursued
habeas corpus action.

Based on the foregoinggetitionerhas failed to state a claim upon which relief
can be grantedith his assertions that the Idaho statutory scheme requires that he be
provided with rehabilitative treatment or mental hehtispitalization instead of being

imprisoned for a felongpffense.

7. Claimsupon which Petitioner May Proceed

The Court will liberally construe Claims 1, 5, and</stating cognizable claims.
However, two warnings are in order. First, Petitioner’s claims may loeguoally
defaulted. Respondent will be permitted to address procedurasibgfore substantive
Issues via a motion for complete or partial summary dismissapribcedural default
argument is supported by the state court record.

Seconda vdid guilty plea forecloseanyclaims that were relinquished upon
pleading guilty See Tollett v. Henderspall U.S. 258, 267 (1973) (a person who
voluntarily and intelligently pleads guilty to a criminal changay not seek federal

habeas relief on the basis of yplea constitutional violations).
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Petitioner willbe permitted to pursue his claims to the extent that they state a
federal claim upon which relief can be granted, they are not foegechpshis guilty plea,
and either they were properly exhausted in state court or he @aregfal excuse for a
failure to exhaust. Therefore, Respondenit, be required to file an answer or apre
answer motion, as may be appropriate from a review of the state caud rec

8. Noticeto Petitioner of Standardsof Law

Given Petitioner’s status ageo selitigant, the Court provides the following
habeas corpus standards of law which may apply to Petitionegs @epending on
Respondent’s response.

Habeas corpus law requires that a petitioner “exhaust” hesctart remedies
before pursuing a claim in a federal habeas petition. 28 U.S.C. 822%d(exhaust a
claim, a habeas petitioner must fairly present it as a federal dalme highest state
court for review in the manner prescribed by state &a.O’Sullivan v. Boerckeb26
U.S. 838, 845 (1999). Unless a petitioner has exhausted his sidteecoedies relative
to a particular claim, a federal district court cannot grant relief on ldnat,although it
does have the discretion to deny themla28 U.S.C. § 2254(b)(2).

State remedies are considered technically exhausted, huopetly exhausted, if
a petitioner failed to pursue a federal claim in state court anddhere remedies now
available O’Sullivan, 526 U.S. at 848. A claim may also be considered exhausted,
though not properly exhausted, if a petitioner pursued a fedanal itl state court, but
the state court rejected the claim on an independent and &elstate law procedural

ground.Coleman v. ThompspB01 U.S. 722, 73¥32 (1991). Under these
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circumstances, the claim is considered to have been “procgdieédiulted.”ld. at 731.
A procedurally defaulted claim will not be heard in federal conigss the petitioner
shows either that there was legitimate cause for the defaulhainpréjudice resulted
from the default, or, alternatively, that the petitioner is actuaitpcent and a
miscarriage of justice would occur if the federal claim is nardhed.

To show “cause” for a procedural default, a petitioner must ordrr@geinonstrate
that some objective factor external to the defense impeded s @yunsel’s efforts to
comply with the state procedural rule at issdarray v. Carrier, 477 U.S. 478, 488
(1986). To show “prejudice,” a petitioner bears “the burden of shovahgarely that
the errors [in his proceeding] constituted a possibility of pregydiut that they worked
to his actual and substantial disadvantage, infecting his §otoeeeding] with errors of
constitutional dimension.United States v.fady, 456 U.S. 152, 170 (1982).

Attorney error that riseto the level of a violation of the Sixth Amendment’s right
to effective assistance of counsel may, under certain circunastaserve as a cause to
excuse the procedural default of other claiMsrray v. Carrier, 477 U.S. 478, 488
(1986). However, an allegation of ineffective assistance of dirpeiahgounsel will
serve as cause to excuse the default of other ctalg# the ineffective assistance of
direct appeal counsel claim is, itselftpoocedurally defaulteddwards v. Carpenter
529 U.S. 446, 454 (2000). In other words, before a federal court can cansitlective
assistance of direct appeal counsel as cause to excuse theafaefadkerlying habeas

claims, a petitioner generaligust have presented the ineffective assistance of direct
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appeal counsel claim in a procedurally proper manner to the stats,such as in a
postconviction relief petition, including through the level of thend&upreme Court.

As to another relatelout different topieerrors of counsel made @ostconviction
reviewthat cause the default of other claitige general rule on procedural default is that
any errors of a defense attorney during a-postiction actiorcannotserve as a basis
for cause to excuse a petitioner’s procedural default of his cl8eesColeman v.
Thompson501 U.S. 722, 752 (1991). This rule arises from the principle thaitiamper
does not have a federal constitutional right to effective assistaf counsel during state
postconviction proceeding®ennsylvania v. Finley81 U.S. 551 (1987Bonin v.
Vasquez999 F.2d 425, 430 (9th Cir. 1993).

The case oMartinez v. Ryan566 U.S. 1 (2012), established a limited exception
to theColemarrule. InMartinez the court held that inadequate assistance of counsel “at
initial-review collateral review proceedings may establish cause foraneris
procedural default of a claim of ineffective assistance at ti@lat 9. TheMartinez
Court explained that the limited exception was created “&gjaitable matter, that the
initial-review collateral proceeding, if undertaken without counselitbr iweffective
counsel, may not have been sufficient to ensure that proper aatisidevas given to a
substantial clian.” 1d. at 14.

TheMartinez v. Ryamxception is applicable to permit the district court to hear
procedurally defaulted claims of ineffective assistance of ahsel,d. at 1320, and
ineffective assistance of direct appeal couriseéNguyen v. Curry736 F.3d 1287 (9th

Cir. 2013). Theexception has not been extended to other types of cl&eaesHunton v.
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Sinclair, 732 F.3d 1124 (9th Cir. 2013Yartineznot applicable to a defaulté&irady
claim).

If a petitioner cannot show cause and prejudice for a procedurallyltéefalaim,
he can still raise the claim if he demonstrates that the court'sefadiconsider it will
result in a “fundamental miscarriage of justidl¢Cleskey v. Zan99 U.S. 467, 494
(1991). A miscarriage of justice means that a constitutionatiool has proldaly
resulted in the conviction of someone who is actually inmo&Aurray v. Carrier, 477
U.S. at 496. To show a miscarriage of justice, a petitioner must n@iterable showing
of factual innocencderrera v. Colling 506 U.S. 390, 404 (1993). Whehetpetitioner
pleaded guilty and did not have the evidence in his eaakeiated by a jury, he must
show that, based on all of the evidence, “it is more likely thathab no reasonable juror
would have found Petitioner guilty. . .\VVan Buskirk v. BaMin, 265 F.3d 1080, 1084
(9th Cir. 2001)¢iting Schlup v. Delp513 U.S. 298, 327 (1995). Types of evidence
“which may establish factual innocence include credibléagi@itons of guilt by another,
see Sawyer v. Whitleg05 U.S. 333, 340 (1992), trustlny eyewitness accountsee
Schlup 513 U.S. at 331, and exculpatory scientific evideniedts v. Norris 85 F.3d
348, 35051 (8th Cir. 1996).

ORDER

IT ISORDERED:

1. Petitioner’'s Motion for Extension of Time to File Amended et (Dkt. 33) is

GRANTED. The (Second) Amended Petition at Docket 37 is consideret/tim
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2. Petitioner may proceed to the next stage of habeas corpusgngseen Claims
1,5,and 7.

3. Claims 2, 3, 4, 6and 8are DISMISSED for failure to state a federal habeas
corpus claim upon which relief can be granted. Respondent neaddress these
claims

4. Within 120 days afterentry of this Order, Respondent shall have the option of
filing either of the following: (1) a motion for summary dismissal artigl
summarydismissal on procedural grounds (which may be followed by anesinsw
if the motion is unsuccessful); or (2) an answer and brief on thescthahwere
adjudicated on the merits by the Idaho Supreme Court, that alsdes@ brief
summary (between one paragraph and several pages) of any prbdetknses
for any claims (which may be argued in the alternativéyespondent files an
answer and brief, the Court first will determine the claims that wgueliadted on
the merits by the Idaho Supreme Cotot;any claims that appear to warrant relief
or for any claims not disposed of on the merits that appear subjacidedural
defenses, the Court next will determine whether those claimaaezlby any
procedural defenses and will call for additional briefing, evideoica hearing, if
necessary.

5. Respondent shall file with the responsive pleading or motionitbirva
reasonable time period thereafter, a copy of all portions of thecstaterecord
previously transcribed that are relevant to a determination ofshespresented.

Any presentence investigation reports or evaluations shaldgeuinder seal. The
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lodging of the remainder of the state court record, to the extent th&bdged in
paper format, is exempt from the redaction requirements, as pdaaidastrict of
Idaho Local Civil Rule 5.5(c).

6. If the response to the habeas petition is an answer, Petitioneprapate a reply
(formerly called a traverse), containing a brief rebutting Respondemgiser and
brief, which shall bdiled and serveavithin 30 days after service of the answer.
Respondent has the option of filing a-seply within 14 days after service of the
reply. At that point, the case shall be deemed ready for a finalatecis

7. If the response to the habeas petition is a motion, Petitioner@nssfo the
motion shall be filed and servedthin 30 days after service of the motion, and
Respondent’s reply, if any, shall be filed and sewdtlin 14 daysthereatfter.

8. No party shall file supplemental responses, replies, affidavits er ddtuments
not expressly authorized by the Local Rules without first oloigileave of Court.

9. No discovery shall be undertaken in this matter unless a gdatgyne prior leave
of Court, pursuant to Rule 6 of the Rules Goveri8egtion 2254 Cases.

10.The parties may, but need not, file the following in this mattemdiixes of non
objections to motions to which they do not object; (2) respdiese®tions for
appointment of counsel; (3) responses to motions that are meritieseus, or
filed in contravention of this Order; or (4) notices of intent not todfiteply. If
additional briefing is required on any issue, the Court will order it.

11.Each party shall ensure that all documents filed with thet@oe simultaneously

served via the ECF system or by fickhss mail upon the opposing party (through
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counsel if the party has counsel), pursuant to Federal Rule éFPGogedure 5.
Each party shall sign and attach a proper mailing certificatectodeecument filed
with the court, showing the manner of service, date of service, addresgicd,se
and name of the person upon whom service was made, or as spacthed b
applicable ECF rules. The Court will not consider ex parte regjuestss a
motion may be heard ex padecording to the rules and the motion is clearly
identified as requesting an ex parte order, pursuant to Local RuleEx4tte”
means that a party has provided a document to the court, but tpartheid not
provide a copy of the document to thiber party to the litigation.)

12.All Court filings requesting relief or requesting that the Courterekuling or
take an action of any kind must be in the form of a pleading or matith an
appropriate caption designating the name of the pleading armeérved on all
parties to the litigation, pursuant to Federal Rules of Civil Proreed, 10 and 11,
and Local Rules 5.2 and 7.1. The Court will not consider résjuesde in the
form of letters.

13.Petitioner shall at all times keep the Court and Bedent advised of any changes
in address.

14.1f Petitioner’s custodian changes at any point during thistitig, counsel for
Respondent shall file a Notice of Substitution of Responaéhin 30 days of
such change, identifying the person who is substituted aoRespt.SeeFed. R.

Civ. P. 25(d); Rule 2(a) of the Rules Governing Section 2254 Cases.

ORDER REVIEWING (SECOND) AMENDED PETITION - 14



United States Magistrate Judge
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