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UNITED STATES DISTRICT COURT
DISTRICT OF IDAHO

KAYLYN FRANKS, Case No.: 1:18-cv-00161-REB
Plaintiff, MEMORANDUM DECISION AND
ORDER RE: DEFENDANT'S
VS. MOTION FOR SUMMARY
JUDGMENT OR, IN THE
UNITED STATES DEPARTMENT OF ALTERNATIVE, PARTIAL
AGRICULTURE, ET AL., SUMMARY JUDGMENT
Defendants, (Dkt. 30)

Pending before the Court is Defendarilotion for Summaryudgment or, in the
Alternative, Partial Summary Judgment (Dkt).3Blaving carefully considered the record,
participated in oral argumerand otherwise being fully advidethe Court enters the following
Memorandum Decision and Order:

|. GENERAL BACKGROUND

Plaintiff Kaylyn Franks is éong-time employee of the Far8ervices Agency (“FSA”), a
division of the United States Department ofrigglture (“"USDA”) (collectively “USDA/FSA").
She sues her employer here, claiming that sisediszriminated against because of her gender
and also retaliated against for raising legétienconcerns of gendéiscrimination in the
workplace. See generallCompl, 19 13-31 (Dkt. ). Defendant seeks digssal of her claims,
arguing that “(1) the acts amnissions Franks alleges are adiverse employment actions; (2)
Franks was treated the same as similatlyaged males; (3) there were legitimate,
nondiscriminatory reasons for all actions alleg@) Franks cannot establish a causal link

between her gender and the acts and omissioned|l€5) Franks has not shown retaliation in

1 Plaintiff additionally alleged a violation of her First Amendment Rights; however, that
claim was dismissed on August 15, 205:e8/15/18 MDO (Dkt. 12).
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response to statutorily protedtactivity; (6) the vast majayi of the purported acts and
omissions alleged are not actionable becauseateeiime-barred; and (7) Franks’s claims for
damages fail.” Def.’s MSJ, pp. 2-3 (Dkt. 30).

. SUMMARY JDUGMENT STANDARD

Summary judgment is appropriate where gypaan show that, as to any claim or
defense, “there is no genuine dispute afitoraaterial fact and the movant is entitled to
judgment as a matter of lawFed. R. Civ. P. 56(a). One oftlprincipal purposes of summary
judgment “is to isolate and disposefa€tually unsupported claims . . . Celotex Corp. v.
Catrett 477 U.S. 317, 323 (1986). It‘isot a disfavored procedurahortcut,” but is instead the
“principal tool[ ] by which factubly insufficient claims or dienses [can] be isolated and
prevented from going to trial with the attentdanwarranted consumptiof public and private
resources.”ld. at 327. “[T]he mere exisnce of some allegeddtual dispute between the
parties will not defeat aotherwise properly supported tran for summary judgment.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 247-48 (1986). dre must be a genuine dispute
as to anymaterialfact — a fact “that may affetihe outcome of the caseld. at 248.

The evidence must be viewed in the ligiist favorable to #tanon-moving party, and
the court must not malaredibility findings. See idat 255. Direct teshony of the non-movant
must be believed, however implausibBee Leslie v. Grupo IGA98 F.3d 1152, 1159{Lir.
1999). On the other hand, the court is not required to adopt unrbbsoriarences from
circumstantial evidenceSee McLaughlin v. LijB49 F.2d 1205, 1208{(TCir. 1988).

The moving party bears thdtial burden of demonstraig the absence of a genuine
dispute as to a material fackee Devereaux v. Abh&63 F.3d 1070, 1076{Lir. 2001). To
carry this burden, the movirgarty need not introduce any affirmative evidence (such as

affidavits or deposition excergtbut may simply point out ¢habsence of evidence to support
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the non-moving party’s cas&ee Fairbank v. Wunderman Cato Johng#® F.3d 528, 532 {9
Cir. 2000).

This shifts the burden toé¢lmon-moving party to produce egitte sufficient to support a
jury verdict in her favor.See Devereay63 F.3d at 1076. The non-moving party must go
beyond the pleadings and show “by her . fida¥its, or by the depositions, answers to
interrogatories, or admissions file” that a genuine disputd material fact existsCelotex 477
U.S. at 324 (internal quotation nka omitted). However, theoart is “not required to comb
through the record to find some reasomeny a motion for summary judgmentCarmen v.
S.F. Unified Sch. Dist237 F.3d 1026, 1029{SCir. 2001). Instead, the “party opposing
summary judgment must dirgthe court’s] attention to specific triable factsS. Cal. Gas Co.
v. City of Santa Ane836 F.3d 885, 889 {9Cir. 2003).

. DISCUSSION

A. Gender Discrimination Claim

Title VII makes it “an unlawful employmentauetice for an employer to fail or refuse to
hire or to discharge any indduial, or otherwise to discrimiteaagainst any individual with
respect to compensation, terms, conditiongrmileges of employment, because of such
individual's . . . sex”42 U.S.C. § 2000e-2(a)(1) (emphasis addegt)ns v. England307 F.3d
1092, 1103 (9 Cir. 2002). InMcDonnell Douglas Corp. v. Gregd11 U.S. 792 (1973), the
United States Supreme Court established a tbigge, burden-shifting framework for courts to
apply to Title VII gender discrimination claims.

Under that framework, “[a] dcrimination complainant must first establish a prima facie
case of disparate treatmenBodett v. CoxCom, Inc366 F.3d 736, 743 {oCir. 2004) (internal
citations and quotations omitted)n general, a plaintifmust present evidee of ‘actions taken

by the employer from which one cardn if such actions remaimexplained, that that it is
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more likely than not that such action was lokgpon race or another impermissible criterion
like gender.ld. (quotingGay v. Waiters’ Union694 F.2d 531, 538 {9Cir. 1982));but see
Coghlan v. Am. Seafoods Co., L1413 F.3d 1090, 1094 (degree ob@irto demonstrate prima
facie case is minimal and does nekd to rise to level of pponderance of evidence). If the
plaintiff presents a prima facie case, “thedar shifts to the defendant to produce some
evidence demonstrating a legitimate, nondiscrinoinateason for the empyee’s [treatment].”
Bodett 366 F.3d at 743 (citinylcDonnell Douglas411 U.S. at 802). And if the defendant
meets that burden of productidany presumption that the deféant discriminated ‘drops from
the case,” and the plaintiff muten show that the defendaréseged reason for [the treatment]
was merely a pretext for discriminationBodett 366 F.3d at 743 (quotirfgt. Mary’s Honor

Ctr. v. Hicks 509 U.S. 502, 507-08 (1993)). A plaintiff ndemonstrate preterither directly,
by persuading the court that diggination most likely motivatethe defendant, or indirectly, by
showing that the defendant’s profferexplanation is unworthy of credenc8ee Godwin v.

Hunt Wesson, Inc150 F.3d 1217, 12201%Cir. 1998). An explanain is considered unworthy
of credence if it is internally incoistent or otherwise not believabl&ee Chuang v. Univ. of
Calif. Davis, Bd. of Trustee225 F.3d 1115, 1127(Cir. 2000). However, bare assertions of
“discriminatory motivation and intent . . . are ieggiate, without substantiactual evidence, to
raise an issue precludj summary judgment.Steckl v. Motorola, In¢703 F.2d 392, 393 {9
Cir. 1983).

To present a prima facie casfegender discrimination, a ptaiff must show that (1) she
belongs to a protected class; (2) she wafpaing according to her employer’s legitimate
expectations; (3) she suffered an adverspl@gment action; and (4) similarly-situated
individuals outside her protectelass were treated more faably, or other circumstances

surrounding the adverse employmaantion give rise to an farence of discriminationSee
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Chuang 225 F.3d at 1123 (citinglcDonnell Douglas411 U.S. at 802). Here, as a woman,
Franks is a member of a protetidass, and no one disputes tlaatthe District Director of the
West District of the FSA in Idaho, she was perfiorg her job satisfactorily. Rather, the parties
only dispute whether (1) Franksffered any adverse employmewtions; (2) if so, whether her
male counterparts were treatedre favorably; and (3) if ssvhether there were legitimate,
nondiscriminatory reasons for such actionsybether they were mely pretextual.

Under Title VII, an “adverse employmentian” is one that “materially affect[s] the
compensation, terms, conditions, owpeges of . . . employment.Chuang 225 F.3d at 1126.
Within her Complaint, Franks described “somarnaples of the genderstirimination to which
[she] has been subjected” as including:

e “On May 3, 2017, during a Leadership &timg, a prior District Director

publicly divulged negative, confidentiadformation regarding Plaintiff's past

performance as a District @ictor for the USDA/FSA™;

e “OnJanuary 19, 2017, Plaintiff was deniedadrhoctelework agreement, when
similarly-situated maleaunterparts were allowed sutHework agreements”;

e “On October 5, 2016, Plaintiff was reprimadder an alleged failure to adhere
to the travel voucher policies of the D&/FSA, when similay-situated male
counterparts were not reprimandddr committing the same alleged
violations”;

e “During Plaintiff's performance review for fiscal year 2016, Defendant failed
to recognize some of her significant aegoishments, and she received a lower
performance rating than was deserved”;

e “On various occasions, including in Ap2016, Plaintiff's trael authority was
limited, she was required to requesgtproval for a privately-owned vehicle
(“POV"), and approvals of her requestiedvel vouchers were delayed, while
her similarly-situated maleounterparts were not subjected to such conduct and
had their requested travel vouchers timely approved”;

e “On various dates in 2016, Defendant dehPlaintiff’'s repeated requests for
additional staffing and undermined hdfoets to improve her District offices,
while similarly-situated male countemts were not subjected to the same
difficulties and were granted additional staffing to meet the needs of their
respective offices”;
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e “Defendant denied Plainfithe opportunity to participate in a conference call
with officials regarding late crop refs and disregardeger memorandum to
address this issue and propose chatigat would improve this issue”;

e “Defendant ignored Plaintiff's request® include her siff's significant
farming duties, which resulted in undefBteg and criticism of Plaintiff's job
performance, though Defendant did not igntre staffing needs of Plaintiff’s
similarly-situatednale counterparts”;

e “Defendant would not allow Plaintifto attend official visits to Native
American reservations, which wereitge made on behalf of the USDA/FSA,
though Plaintiff's similarly-situated mat®unterparts regularly participated in
these official visitgo the reservations”;

e “Defendant would ignore Plaintiffsequests for guidance on hiring and
staffing, though Defendant would naniore such requests from Plaintiff's
similarly-situatednale counterparts”;

o “Defendant ignored Plaintiff's repeatedquests for assatce with her late
crop reports, and she was told to figitreut herself; Defendant did not take
this approach with Plaintiff’'s similarly-situated male counterparts”;

¢ ‘“Defendant threatened tommve all vehicles from Plaifits District as a result
of her enquiries into theeimbursement policies andles relative to late filing
fees™

e “Defendant regularly chastised Plaintiff for making legitimate enquiries into
how to perform her job duties, though Defendant would not take such an
approach with Plaintiff's simildy-situated, maleounterparts”;

e “Defendant would make random enquiriet Plaintiff's reporting of her time
and attendance reports, though Defendantavoat take such an approach with
Plaintiff's similarly-situated male counterparts”;

e Defendant would not notify Plaintiff ovarious visits which were made by
upper management to Plaintiff's offices, though Defendantid not take such
an approach with Plaintiff's sitairly-situated mie counterparts”;

e “Defendant regularly fafld to recognize Plainfif notable, professional
accomplishments, though Defendant would not take such an approach with
Plaintiff's similarly-situged, male counterparts”;

e “Defendant’s management avoided coumtating with Plaintiff on the phone,
sent condescending e-matls her, and responded twer in meetings and
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conference calls in a condescendingimex, though Defendant would not take
such an approach with Plaintiff'snsilarly-situated male counterparts”;

e “On January 18, 2017, Defendant’s mamagat made false comments about
Plaintiff which materially and subentively affected her position, though
Defendant would not take such an agmto with Plaintiff's similarly-situated
male counterparts”; and

e “On January 19, 2017, during an officiaeeting, Defendant’s management,
specifically Mark Samson (the formeBtate Executive Director of the
USDA/FSA in Idaho) publicly and spedafilly advised Plaintiff to refrain from
filing any discrimination complaints aget the new, incoming leadership for
the USDA/FSA in Idaho.”

Compl., 11 14(a-s) (Dkt. 13ee also idat 1 19-20 (“Defendant’s diamate treatment of Plaintiff
was based on Plaintiff's gender andé forth, in part, in 7 14(a)-14(sypra The actions of
Defendant in discriminatig against Plaintiff because of hender are in violation of Title VII

of the Civil Rights Act 0fl964, 42 U.S.C. § 2000(e)-&, seq, which prohibit discrimination in
employment on the basis of gender.”).

Defendant disagrees, arguin@gtlifrranks, as the District Dotr of the WetDistrict of
the FSA in Idaho for the last 22 years (Highest position and ggrade a non-political
appointee can hold within the Idaho FSA), “Ima$ been demoted, suspended, had her pay cut,
lost any benefits, or been subjected to any &mliscipline,” and thata]ccording to Franks,
the only change that has occurred to the terrdscanditions of heemployment is that the West
District’'s headquarters was chaddgeom her personal residence ini@»to the District’s largest
field office, which is inCaldwell.” Def.’s Mem. I® MSJ, pp. 1-2 (Dkt. 30-1¥kee also idat pp.
2, 11 (“While Franks has asserted claimsgender discriminationral retaliation, she cannot
recall anyone at the FSA sayingy#tring derogatory to her abokér gender. And she cannot
recall anyone at the FSAdsing her about her genaéthin at least the ladive years. . . .

Franks admits that no one at the FSA has eveeraay derogatory statements to her about her

gender and that, within at ledke last five years, no one haased her about her gender.
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Nevertheless, in this litigation, Franks has blijleaimed that many dier long-time colleagues
discriminated against her based on her gender.”).

In turn, Defendant attempts to identify vars perceived slights likely a function of
testing the allegations within Franks’s Complalaring discovery to helpinpoint (or, at the
very least, rule out) those parlar actions that do and/or dot form the bases of Franks’s
gender discrimination claim — that, while posgit@presenting adverse employment actions in
Franks’s mind, actually do not. Fimistance, Defendant argues that:

e “The other District Directors did natise their personal residence as their
District’'s headquarters”;

e “The delay in approving Franks’slésvork agreement was justified”;

e “Standing alone, a “Fully Successful” performance rating does not constitute
adverse employment actions”;

e “Franks purportedly being skipped ovear the state interview board had
nothing to do with her genden@did not cause her any harm”;

e “The staffing formula applies equally @l Districts and does not affect the
terms and conditions &franks’s employment”;

e “The decision regarding where to assiggwly-received, full-time equivalent
positions did not affect the terms acwhditions of Franks’s employment”;

e “The travel policy was applied equally”;

e “The purported threat to meove the District’'s vehicles was not an adverse
employment action towards Franks”;

e “Franks canceled the conference caditthad been scheduled with the Deputy
Assistant for Farm Programs”; and

2 Even if true, if there are no instancesanffone saying anything disparaging to Franks
about her gender, that would help establish tmdy there may be no direct evidence of gender
discrimination. A plaintiff vino has no direct evidence otdrimination may still prove
discrimination using indirect, aircumstantial evidence, under thieDonnell Douglas
framework. See, e.g.Trans World Airlines, Inc. v. Thurstpd69 U.S. 111, 121-22 (1985)
(“McDonnell Douglagest is inapplicable where the pitiff presents direct evidence of
discrimination”).
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e “[State Executive Director Mark] Samsawvited Franks to go with him on his
one visit to the Duck Valley Indian Reservation.”

Id. at pp. 16-25. According to Defendant, becaus®e of these actions amounts to a requisite
adverse employment action, there can be no gehsierimination claim tethered thereto.
Franks does not address these argumentdisplg. Instead, she says the “factual
record speaks loudly” to reve@ series of discriminatory andtaliatory abuses suffered by
Plaintiff from Mr. Samson’s and Mr. Johnson’s Etfarm loan prograrohief)] preferential
treatment of Plaintiff's leeral, male workers.” @. to MSJ, p. 6 (Dkt. 35).For example:

e “Plaintiff was not compensated for peral time in operating her own motor
vehicle to and from her workplace”;

e “Plaintiff was the only District Directr with USDA/FSA who had her work
headquarters changed to a rather leypgtistance of 22 miles from her home,
and Plaintiff requested that a Gene3alvices Administration (“GSA”) vehicle
be made available to her, so she wonbt have to put as many miles on her
personal vehicle. Mr. Samson denied ¢hesjuests. Plaintiff then requested a
GSA vehicle be kept at the Caldwellfioe. Mr. Samson again denied this
request. Having to use her personal giehcaused damage Riaintiff in the
form of wear and tear on her vehiaad the payment of heiages to her for
having to use her persalnvehicle . . . .”

e “Layne Peterson, a male coworker, was hired by Defendant to be the District
Director, and his officiatluty station was in Pocatellldaho. He was provided
a GSA vehicle to travel between his hom®reston, Idaho to his Official Duty
Station (“ODS”) in Pocatello. This spproximately 75 miles of driving each
direction. However, Mr. Peterson’s residence in Preston is only three miles
from the USDA/FSA service center ind3ton. Nevertheless, Mr. Peterson, a
similarly-situated male coworker to Plaintiff, was allowed to keep his GSA
vehicle in Preston, his resiee, and use it to drivie his ODS in Pocatello.
Mr. Samson, on behalf of Defendant, i#d to afford me the same terms of
my employment, though Mr. Petersontsdamy circumstances were basically
the same.”

3 Franks’s Opposition (Dkt. 35) was rfied on time (though, oddly, her Statement of
Disputed Facts (Dkt. 34) was). In turn, Dedent argues that Franks’s Opposition should be
stricken. SeeReply ISO MSJ, p. 8 (Dkt. 37). The Courtedanot condone a late filling, but also
acknowledges that its effect peesgs an unusual circumstance hespecially in light of Local
Civil Rule 7.1(e)(2). Ultimeely, however, the Court’s destbn on Defendant’s Motion does not
require the Court to address the questiBee infra
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e “On June 13, 2019, Ben Young, a newly Hifistrict Director who replaced
Layne Peterson, said in a meeting thensehalways been two GSA vehicles in
Preston, and Brandi May, Administrative i€ stated that situation had to
change. She said one of those GSA wargld need to be located in Pocatello
because that is where the vebialas required to be parked.”;

e “Mr. Peterson was allowed to keep GSA vehicle in Preston, Idaho, until he
retired on January 1, 2019; he used thehicle to commute to his travel
headquarters in Pocatello. To RId#f’'s knowledge, Mr. Preston never
incurred personal expenses to commirm his residence to his travel
headquarters with Defendants. Rtdf believes that this example
demonstrates the gender discriminationvhich she was subjected during her
employment with Defendant.”

e “From October 2015 through January 201&iRiff was required to commute
22 miles taking 30 minutes of her own tis&ch way to Caldwell, Idaho, from
Boise, Idaho, at Plaintiff's own expenghree to four days per week; whereas
Mr. Peterson, also a District Direct@nd thus a simildy-situated male
employee to Plaintiffiiwas not required to haveetlsame expenditure of unpaid,
personal time and wear and tear on his personal vehiak Fanuary 2018 to
the time of the filing of this document withe Court, Plaintiff has been required
to commute to and from Defendant’s workge five days per week at Plaintiff's
own expense, on Plaintiff's own time, amdher own personal vehicle. This
directly affected Plaintifs income, because PIdifi was paying out-of-pocket
commuting expenses, whichrr@milarly-situated male counterparts were not
required to pay. It also affected Plaintiff's ability to do Plaintiff's job
effectively, because she spent ani@idal 1-1.5 hours driving to and from
Plaintiff's office located near Caldwelgs the drive time varied due to the
number of motor vehicle accidents and ttolume of trafit between Caldwell
and Boise.”

e “Plaintiff also incurredadditional, commuting expenses from October 16, 2018,
to the present, which henslarly-situated male couatparts were not required
to incur . . . .[(going on to discuss mileage expenses, depreciation values,
vehicle maintenance expenses, ande’af personal time commuting)]”

e “Mark Samson’s failure to adequately assess my performance has resulted in
loss of monetary awards equali®],032.00 per year. This amount was
calculated at the rate of 186 Plaintiff's annual salg; which is in line with
FSA National notices ésting from 2015 to 2018.”

o “Defendant’s current stiing formula for Idaho USDA-SA has been analyzed
to determine the impact to staffing rielation to the former workload model
used in 2014 and the 2018 Optimal Performance Office (“OPO”) data
developed by the Defendant’s natioheldquarters in Washington, D.C. . ..
The comparisons [of the Districts] fachyaillustrate that Plaintiff has been
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treated differently than heiimilarly-situatedmale counterparteelative to the
staffing she was afforded as the Dististector of Defendant’s West District
of the Idaho FSA office.”

e “When comparing the 2014&dt share to the 2019 Itda Adjusted Staff Share,
Plaintiff compares to the other DistriDirectors for USDA/FSA, who are all
similarly-situated male coworkers adléovs: (1) Scott Riggers’s (North) staff
increased 106%; (2) Kaylyn Franks’s (Wedtaff has decreased 30%; (3) Curtis
Warner’'s (East) staff has decreased 184 Layne Peterson’s (South) staff
increased 108%.”

e “When comparing the OPO Staff Share to the Idaho Adjusted Staff Share, the
following information becomes clear: )($cott Riggers’s (North) staff needs
were 3% higher than the Idaho AdjedtStaff Share; (2) Kaylyn Franks’s
(West) staff needs are 32% higher thiha Idaho Adjusted Staff Share; (3)
Curtis Warner's (East) staff is 6% lower than the Idaho Adjusted Staff Share;
and (4) Layne Peterson’s (South) staff is 15% lower than the Idaho Adjusted
Staff Share.”

e “When comparing 2014 Staff to thealdo Current Staff, the following
information becomes clear: (1) Sc®iggers’s (North) staff was unchanged
and remained the same; (2) Kaylyrafks's (West) sthwas decreased by
seven full-time employees; (3) Curiigarner’'s (East) staff was decreased by
one full-time employee; and (4) Laynet®son’s (South) staff was increased
by two full-time employees.”

e “The effects of losing seven fiiime employees outside the staff share
statistics . . . has greatly affected Btdf’'s ability to do her job since October
2016 for the following reasons(1) Plaintiff has assted Defendant’'s other
District offices, outside of the West District directed by Plaintiff, 240 hours with
their day-to-day activities in order fahose other officeso complete their
workloads; (2) Plaintiff has sperit20 hours coordinating the details of
employees, in other Distti offices outside of Rintiff's West District,
developing training for new employeesaffing those offices, and otherwise
assisting with their workloads, thoughchuwere not within her job duties; (3)
Plaintiff personally staffed several Blaintiff’'s West District office for 160
hours in order to keep that officepen; and Plaiiff spent 336 hours
communicating verbally or in writing tdefend Plaintiff's staff’'s inability to
complete workloads timely due to timesufficient staff at Defendant’s West
District.”

Id. at pp. 6-11 (internalitations omitted).
From this, the gender discrimination-relal@guments contained in Franks’s opposition

to Defendant’s Motion for Summadudgment mostly track with ¢am (but not all) of the
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allegations initially contained within her ComplairEven so, Franks’s claims in this respect
have morphed over time (likefollowing discovery and in gponse to Defendant’s summary
judgment arguments). It appe&wghe Court that Franks’s gender discrimination claim has been
distilled down to include only thesactions explicitly cited by Fn&s in her briefing to represent
actionable discriminatory conduct, to wit: (1gtrelocation of the WeSistrict's headquarters
from Boise to Caldwell; (2) a lack of access taAG&hicles and compensation of travel time;
(3) a failure to adequately assess her perfocemamaking her ineligibléor higher monetary
awards; and (4) the creation and adoptioa néw staffing formuladisproportionately
impacting Franks’s West DistricCompare suprddiscussing alleged adverse employment
actions as identified within Franks’s briefingyith Def.’s Reply ISO MSJ, pp. 3-4 (Dkt. 37)
(consolidating Franks’s allegation$ Defendant’s acts or omissioimgo separate bases for her
gender discrimination claim¥ee alsdist. Idaho Loc. Civ. R. 7.1(e)(2).

However, these actions — even when viewetthe light most favorable to Franks — are
(1) not adverse employment actipons (2) even if so construedre applied equally to similarly-
situated male counterparts andaoe justified by legitimate, norstiriminatory reasons, without
any evidence of pretext. For example:

e West District Headquarters

Prior to 2007, the West Distribiad a field office in Meridin, Idaho, which served as its

headquarters and was the office otitvhich Franks was base&eeDef.’'s Mem. ISO MSJ, p. 6

4 During oral argument, Franks’s attorryggested that there are actually only two
factual disputes — (1) Franks’s access to GSA vehicles andatssb@imbursement of travel
expenses, and (2) whether the West Distifite was staffed comnmsurately with other
District offices. Thus, in this setting, Daf@ant’s Motion for Summary Judgment is granted, to
the extent that its arguments concerning offosssiblebases for Franks’s gender discrimination
claim are neither confirmed, norevaddressed, by Franks herselfi@n briefing on the matter.
SeeFed. R. Civ. P. 56(e)(3). Despite the appaferther narrowing of issues during oral
argument, the Court will addss those arguments referenaeérranks’s briefing here.

MEMORANDUM DECISION AND ORDER - 12



Case 1:18-cv-00161-REB Document 41 Filed 06/01/20 Page 13 of 26

(Dkt. 30-1). When that office closed, the WBsstrict’'s headquarters became Franks’s house
and she began working from her home in BoiSee id No other District headquarters was
situated at a District Direat’s personal residencé&ee idat p. 16. This arrangement continued
from 2007 to mid-October 2015 when Mr. Samsecommended thatéhwWest District
headquarters be moved from Franksxsise to the Caldwell field officéSee idat p. 6. Franks
was not a fan of this changedause it meant that her home wadonger also her duty station
and, therefore, she would have to commuten#@s from home in Bosto an office in
Caldwell. See idat p. 7. Nonetheless, Mr. Samson thgreed to a telework agreement that
began in November 2015, allowing Framn&gelework up to two days a weeBee id No other
District Director had a simalr telework agreementee id

The decision to move the Wd3istrict headquarters from Fales’s personal residence in
Boise to Caldwell does not clearly represenadwerse employment action, particularly when its
headquarters had already been located in Mer{gich necessarily requd Franks to travel)
before being moved to Boise. Perhaps i$ess convenient for Franks, but her earlier
employment did not include suehconvenience. But evenitifis considered an adverse
employment action, similarly-situed male District Directors we not treated more favorably;
quite the opposite actually, as other District was headquarteratia District Director’s
personal residence and no other District Director had a telework agreedeersupra

Regardless, there were lggiate, nondiscriminatoryeasons for changing the West
District headquarters to the Caldweélfi office. According to Mr. Samson:

Around October of 2015, | recommended ttiet West District headquarters be

moved from Franks’s personal residencéh® Caldwell field office. | made this

recommendation for a number of reasortsad concerns aboutdhack of direction

of the office and its performance based on my own observations when | visited the

office and had been informed that a lopedducer had made a complaint. It was

the District’s largest field office and w#ise closest filed office to Franks’s home
so | thought it made sense to make that office the headquarters. In addition, | did
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not think that it made fiscal sense to reimburse Franks for mileage every time she

drove from her home office toehargest and closest fietidffice in the District.

Also, there was an FSA vehicle at the @& field office that Franks could use

when she had to travel for work.
Samson Decl., § 7 (Dkt. 30-15). Franks has rswanto this justification supplied by Mr.
Samson.SeeDef.’s Reply ISO MSJ, p. 4 (“Franks has mnade any effort to meet her burden of
establishing that these reasongevactually a pretext for gendéiscrimination.”). Therefore,
even if Franks can make out a prima fazase of gender discrimination premised upon Mr.
Samson’s decision to move the 8V®istrict’'s headquarters frofranks’s personal residence,
there are legitimate, nondiscrimioay reasons in the recordgorting the decision regardless.

Defendant’s Motion for Smmary Judgment is granted in this resgect.

e Availability of GSA Vehiclesand Travel Reimbursements

When Mr. Samson took over as the State Eteeirector of the USDA/FSA in Idaho
in 2014, he sought to ensure that all FSA emplogeégred to a travel policy as one means of

managing the agency’s budget. iDpso required (1) use of a GRAFSA vehicle if available;

°> Defendant separately argues that any ptegatiscriminatory act taking place before
October 7, 2016 is time-barre@eeDef.’s Mem. ISO MSJ, p27-29 (Dkt. 30-1) (“According
to EEO records, Franks first contacted BtO to request counsellj on November 21, 2016.
Forty-five days before that would havedm October 7, 2016. In light of 29 C.F.R.
§ 1614.105(a)(1), any purported discrete acts of discriminatiomrong before October 7, 2016
are not actionable because they time-barred.”). Franks counsethat “none of [her] claims
are time-barred,” that “there is no limitationdetese here to anything bisolated acts occurring
in 2015, and that the continuing violati doctrine applies in any evereeOpp. to MSJ, pp.
15-16 (Dkt. 35). This argumentisses the point; not only dile headquarters for the West
District change in 2015 (@discrete event), the continuingplation doctrine more appropriately
applies to cumulative effect of individual aatsa hostile work Bvironment contextSee, e.g.
Nat'l R.R. Passenger Corp. v. Morga86 U.S. 101, 115, 122 (2002) (“We conclude that a Title
VII plaintiff raising claims of discrete discrimatory or retaliatory actsiwust file his charge
within the appropriate time ped . . . . A charge alleginghstile work environment claim,
however, will not be time-barred $mng as all acts which constiéuthe claim are part of the
same unlawful employment practiaed at least one act falls wirtithe time period.”). This
circumstance therefore provides an additionald@sreject this element (as well as any other
claim based upon an alleged discrdigecriminatory/retaliatory adiefore October 7, 2016) of
Franks’s discrimination claim.
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(2) if not, using another governmevehicle; (3) if neither ofhese options work, determine
whether it would be less expensieeuse a rental car than a pmrally-owned vehicle; and (4) if
it will not be, use a personally-owned vehicteeSamson Decl., 12 (Dkt. 30-15). The
District Directors were expected ¢comply with this travel policy See id To the extent Franks
claims that she routinely did not have access ®SA/FSA vehicle (antthat other similarly-
situated male District Directodid) or that Mr. Samson deniedrirequest that a GSA vehicle be
kept at the Caldwell office, her deptisn testimony does naupport that claim:
Q: And when you — you indicated earlier that you drive to Caldwell, and then
you will use a government vehicle frotinere if you need to go visit an
office or something like that; right?

A: Correct.

Q: What sort of vehicle do you use —attsort of government vehicle do you
use when you do that?

A: It's a Ford Explorer, ad the year of it would be 2014.

Q: And how long has that Ford Expér been the car that you use for
government travel?

A: Ever since I've been in Caldwell.

Q: So do you use that Ford Explorer pretty much any time you have to do
government travel?

A: It — today, it is used 99 percent of the time.
Q: So you use the same 2014 Ford Expléoe®0 percent — 9percent of your
government travel?
Yes.
Correct?
Correct.

Did you ever have to use the Dodge Avenger?

> O =2 O 2

Yes.
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Q: Okay. When did you use the Dodge Avenger?

In the very beginning, when | was — etee. Let me back up. July of 2015
is when | had to start using the Dodge Avenger.

Q: How long did you use the Dodge Avenger?

Through the time that | was — my lieparters was moved to Caldwell. So
October 18 of 2015.

Q: Okay. So you used the Dodge Avenfyem approximatelhduly of 2015
to October of 20157

A: Correct.
Q: And, then, after that, youasted using the Ford Explorer?

Yes. | recall using the Avenger maybece or twice after that, but then it
was exclusively the Explorer.

Q: And do you have to dagthing, like, to reserve &éhFord Explorer to use
for your daily, you know, trips?

A: We have a calendar in the Caldwsdirvice center where we go in, and we
put the date that we plan to use it.

Okay. Do you ever have any trouble reserving the Ford Explorer?
There’s been a couple occasions, but we worked it out.

When you say you worked it out, who did you work it out with?

> Qo » 0

The manager. There’s two managers there that | work with. | share the
vehicle with all of the other employdbere. And when it doesn’t work — if
the Ford Explorer is reserved, theve have the option of going to NCRS,
Natural Resource Conservation Serviedo is also located there; and it
has vehicles.

Q: And how often do you go use NRCS vehicles?
| have used it once.

Q: So, generally, if you want the Ford Eag@r, you can reserve it? There is
no problem?
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A:

Correct. We have an agreement thatglbeson driving the farthest gets the
Ford Explorer.

Franks Depo. at 53:17-56:3, attached as Ex. Wiwetich Decl. (Dkt. 3-B) (emphasis added).

Moreover, Franks testified that she hadabdity to keep a GSA vehicle at her house

overnight, but she opted not to because it couldh®st be used for personal travel after work:

Q:

A:

> O =2 O »

Okay. So was the Caldwellfice the closest office to you?
Yes.
| want to make sure | understoodrsihing you testifiedo earlier. You

said that part of the rationaledhanging your office 'im your home office
to the Caldwell office was to save on travel expenses; correct?

Correct.

Because, before, the headquarters was your home office, when you went to
go visit Caldwell, you would bmcurring mileag; correct?

Sometimes | did. the majority of thiene, | was traveling to the state office,
which is seven miles from my homgetting a GSA vehicle, and then
traveling to the east. All of my officese east of the state office, except for
Caldwell and Emmett.

When you visit one of those offidasthe east, do yoever check out a
vehicle the night before and then just go from your house to one of the east
offices?

No.

Is that somethinghat is permitted?

It is permitted, but idoesn’t happen very often.

Why not?

The biggest thing is, if you check out a GSA vehicle andtt@kgour home,

and that's the only vehicle at yourrne, and if you need to run to the bar

that night, you can't use it. You canise it for persorareasons. That
would be the case for me. | grilave one vehicle at my home.

Id. at 85:1-86:11 (emphasis addedherefore, any alleged lack access to a GSA vehicle,

considering USDA/FSA policycannot support Franks’s gesrddiscrimination claim.
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Likewise, any argument thatdfrks may not have been reimeed for any travel time to
and from work ignores the regulagdimits of any such compensation when less than 50 miles is
involved. See5 C.F.R. § 550.112(j) (“An agency may prele a mileage radius of not greater
than 50 miles to determine whether an employeaigetris within or outside the limits of the
employee’s official duty sition for determining entitlement twertime pay for travel . . . .").
Franks lives approximately 22 le$ from the West District laglquarters in Caldwell. In
contrast, Mr. Preston (as the fanSouth District Director) &aveled approximately 75 miles
from his residence in Preston @nanklin County) to the South &trict headquarters in Pocatello
(in Bannock County). His reimbursemtas therefore explicitly atbrized. It does not indicate
discriminatory conduct against Franks. Aatetl during oral argument, no other District
Directors are/have beeaimbursed for travelme to and from work.

With all this in mind, any leegation that Franks was deudli access to GSA vehicles or
was not properly reimbursed for travel experisewither supported byetrecord, nor reflective
of disparate treatment among Dist Directors (even assumirsgich allegations were trué).
Such allegations therefore cannot opetateake out a prima facie case of gender

discrimination. Defendant’s Motion for Summanyddment is granted in this respect.

¢ Scott Riggers, the North District Direct was permitted to ashis personally-owned
vehicle when he traveled to Boise for leatigp meetings, and he would be reimbursed for
mileage at a reduced rate. The reldodicates, however, that imas permitted to do so because
his wife had a medical condition, needed his amst&, and she was not permitted to travel in a
government vehicleSeeSamson Decl., 13 (Dkt. 30-15).

" Franks cites t®ashington v. lllinois Dep’t of Revenut0 F.3d 658 (7 Cir. 2005),
as supporting the notion that “efdant could not discriminateaigst [her] . . . by forcing her
to use her own personal vehicle Emency business and then nahpensate her that.” Opp. to
MSJ, pp. 11-12 (Dkt. 35). The caseanapplicable. Tére, the Seventh Circuit ruled that an
employer cannot make a work clgge that exploits a worker*special vulneability” — the
plaintiff's son had Down’s Syndme and the sudden imposition of different work hours would
adversely impact his car&ee Washingto@20 F.3d at 659. Franks has no such special
vulnerability.
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e Performance Review

On at least once occasion, Franks clainas $he was inadequately evaluated in a
performance review which resulted in a lowerfpenance rating than she deserved and she lost
out on additional monetary awards/bonusgsee supra Defendant understands this claim to
relate to a performance rating“ddilly successful,” and a peetved lack of special recognition
for an article Franks wrote @gsrt of her normal dutiesSeeDef.’'s Mem. ISO MSJ, pp. 18-19
(Dkt. 30-1)® Such a claim does not establish anarfacie gender discrimination claim.

Even mediocre performance evaluations, @nteelves, do not constitute an adverse
employment actionSee Lyons307 F.3d at 118. A plaintiff nstiinstead show that the
evaluation gave rise to furtheegative employment actiorgee id, see also Chuan@25 F.3d
at 1126 (finding that even if thection is “irritatng,” it is not an adversemployment action if it
does not “materially affect the egensation, terms, conditions, ornieges of [the plaintiff's]
employment”). Here, Franks alleges no suaatige employment actioexcept to suggest that
she would have received more money hadrebeived appropriate regoition for her work.
However, there is no basis to conclude thperformance review indicating something more
impressive than “fully successful” would haveant that Franks was absolutely entitled to
receive something monetarily thette did not. Therefore, Franksls to explain or show how
her performance review constitutes an advermployment action to ba with. Moreover,
Franks is unable to show thaitnilarly-situated idividuals outside hgurotected class were

treated more favorablyConclusory allegations are simply not enou§ee, e.gAbram v. City

8 The Court could not locate the record the particular performance review(s) in
guestion or, for that matter, the substantive thiarsthe claim that Defendant improperly gave
Franks an undeserved critigagrformance review (beyond the gliion itself). Regardless,
Franks does not dispute Defendaicharacterization of theaiim in her briefing — perhaps
because it no longer represents a biasiber gender discrimination clainkee supra
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and County of San Francisce008 WL 4462104, at *3 (N.D. C&2008) (finding that
conclusory allegation that unidified “white counterparts” were treated more favorably” does
not rise to the level sufficient to create matkdispute of fact”). Whout either an adverse
employment action or evidence of disparate tnesit, there is no prima facie claim for gender
discrimination in this setting. Defendant’s Mm for Summary Judgment is granted in this
respect.

e West District Staffing

Franks submits that the West Districas continuously understaffed, while other
Districts, with male Directors, we more properly staffed moremsistently and that the fact of
such disparate staffing supports gender discrimination claimSee supra Even if these
claimed differences representaaverse employment action widisparate treatment favoring
Districts headed by male Directors (such thainks can make out a prima facie case of gender
discrimination on this basi8lthe Idaho FSA uses a coefficidarmula to determine staffing
needs.SeeDef.’s Mem. ISO MSJ, p. 20 (Dkt. 30-1Y.hat formula was eated primarily by a
group of County Executive Directors, includingotwf Franks’s long-time colleagues from the
West District — Harold Boggs and Kyla Pears@ee id Importantly, the coefficient formula
did not take gender intaccount and was applied etjydo all districts. See id; see alsdSamson

Decl., 1 15 (Dkt. 30-15). Franks confirmasl much during her deposition, stating:

Q: So are staffing needs within the Dist filled using that mathematical
formula?
A: The coefficient — today, a coefficient formula is used.

® This Memorandum Decision and Order doesaxplicitly make such a finding here; as
discussed during oral argumeittis unclear whether thesiéferences across Districts
substantively amount to either adverse employment action osplarate treatment. Even so,
the claim is rejected for separate reassee (nfrg, rendering the separate resolution of those
qguestions immaterial in the context of the arguments raised here.
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Q: What is a coefficient formula?
There was a group of pple, employees within the agency, that came
together and determined the amownttime it took to process certain
program applications. And they esiabkd a formula with that time and
created a formula that relates te thmount of time taletermine which
programs took the most —elbiggest share of time.

Q: So staffing needs, though, withihe state of ldaho are done — are
determined using a formula?

A: Yes.

Q: Okay. And is that formula appliedetlsame way to all of the different
Districts?

A: Yes

Q: How did they do so?

There was a group of people, employees within the state — they were
primarily county executive directors thaere brought together — led by the
administrative chief at the time, Jeffitehell. And they went through a lot

of documentation, their personal experience, and came up with the amount
of time it took to taken application, from start fgayment, and developed

the time and, also, the formula asised with each of the programs.

Was anyone from your Drgtt involved in comng up with the formula?

Yes. There were two people.

Who from your Digict was involved?

Harold Boggs and Kyla Pearson. . . ..

| think you said earlier MBoggs is a CED; correct?

Correct.

What about Kyla Pearson? What is she?

CED.

And you worked with Mr. Bggs for a long time; correct?

> 0 > Q0 » 0 » 0 » 0

Uh-huh. Thirty-six years.
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Q: How about Kyla Pearson? How long have you worked with her?

Oh, man. Ten? Ten, twelve yeakaybe — about twelve years. And that's

an estimate.

Q: . ... So you said it was — tfmula was developed by CEDs and, then,
the administrative —

A: Farm program chief.

Q: Okay. Do other states use a simflairmula to the one used in Idaho to

determine staffing needs?
A: To my knowledge, no.

Q: | have seen reference in somehaf notes to something called CRP. What
is CRP?

A: Conservation Reserve Program.

Q

Yeah. Do you believe that othBistricts have a heavier CRP than your
District?

Yes.
And does that factonto the staffing?

Yes. Heavily.

o » O x

Do you believe that the other Distecre more adequately staffed due to
heavier CRP?

Yes.

Have you raised that issue with anyone?

Multiple times.

Who have you raised that issue with?

Mark Samson, multiple timesAnd Aaron Johnson, as acting.

And what has their response been?

> 0 2 0 » Q0 »

They believe that the committee that came together used the best
information to be able to establish the coefficient for CRP, which is very
heaving weighted, and gives countreth CRP a tremendous advantage.

MEMORANDUM DECISION AND ORDER - 22



Case 1:18-cv-00161-REB Document 41 Filed 06/01/20 Page 23 of 26

Q: Do you believe the individuals who came up with the formula that
determined staffing were attempting discriminate against you in any
way?

A: No.

Franks Depo. at 101:8-104:14, attached asAE®. Wucetich Decl. (Dkt. 30-4) (emphasis
added).

In other words, staffing decisions withiretkrSA in Idaho were made on the basis of a
gender-neutral formula applied across therizist and not motivated by any discriminatory
intent. In this setting, then,dhe is no pretext; irekd, Franks’s argumeassumes only that she
made out a prima facie case withaddressing pretext at all. @&n that Defendant has provided
a legitimate, nondiscriminatory reason for thegbly disparate staffing composition between
Districts, absent any evidence of pretext,MeDonnell Douglagramework applies to upend
Frank’s gender discrimination on this premiggefendant’s Motion foSummary Judgment is
granted in this respect.

B. Retaliation Claim

A prima facie case of retaliation under Titl Xequires the plaintiffo show that (1) she
acted to protect her Title Vtights; (2) an adveesemployment action vgaaken against her
thereafter; and (3) a causal liekists between the two eventSee Brooks v. City of San Mateo
229 F.3d 917, 928 {oCir. 2000). If a plaintiff can makeut a prima facie case, then the
McDonnell Douglasshree-stage, burden shifting framawapplies as already described above
under Franks’s gender discrimination clai®ee Stegall v. Citadel Broad. C850 F.3d 1061,
1065-66 (& Cir. 2003).

As compared to the adverse employnaation prong of a gender discrimination claim,

in the context of a retaliation claim, “adves®aployment action . . . [igny adverse treatment
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that is based on a retaliatory motive and is realsigriikely to deter theharging party or others
from engaging in protected activity.Ray v. Hendersqr217 F.3d 1234, 1242-43{Tir. 2000)
(quoting EEOC Compliance Manual Section 8, ‘@iation,” { 8008 (1998)). The Ninth Circuit
has described two “countervailing concerns” ined in deciding what constitutes an adverse
employment action:

On the one hand, we worry that employeit be paralyzed into inaction once an

employee has lodged a complaint undetleTVIl, making such a complaint

tantamount to a ‘get out of jail free’ cdi@ employees engaged in job misconduct.

On the other hand, we are concerrazbut the chilling effect on employee

complaints resulting from an employer’s tettory actions. In ameffort to strike

the proper balance, we have held tbaty non-trivial employment actions that

would deter reasonable employees from camphg about Title VII violations will

constitute actionable retaliation.
Brooks 229 F.3d at 928-2%ee also Burlington N. & Samfe Railway, Co. v. Whit&48 U.S.
53, 68 (2006) (“[I]t is important to separate sigraht from trivial harms.Title VII, we have
said, does not set forth ‘a general civility cddethe American workplae’ . .. And normally
petty slights, minor annoyances, and simple lack of good mannerowireate such deterrence
[from engaging in protected activity].”) (quoti@ncale v. Sundowner Offshore Servs,,1623
U.S. 75, 80 (1998)). To establish a causal ietween the protected aaty and the adverse
employment action, a plaintiff mushow “that the desire to rdiste was the but-for cause of the
challenged employment actionUniv. of Texas Southwestern Med. Ctr. v. Nassa0 U.S.
338, 352 (2013) (citingross v. FBL Fin. Servs., In&57 U.S. 167, 176 (2009)).

Franks initially alleges in her Complainattshe engaged in peated activity “when she
raised legitimate concerns and complaintgerider discrimination in the workplace” and that
“Defendant took negative, tare employment actions agairjiser] for having raised [such

concerns].” Compl., 1 26-27 (Dkt. 1). Though si@ited explicitly within her Complaint,

discovery apparently reveal#tht Franks claims that MBamson committed four acts of
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retaliation: (1) Mr. Samson’s deiof her request to buy selelp books or her staff; (2) the
state committee’s denial of &tks’s request to have CaMcKay appointed as program
technician in charge; (3) Mr. Samson’s delagpproving her teleworigreement; and (4) Mr.
Samson’s purported warning during a Januar2097 meeting not to asserharassment claim
against the next State Executive Direct8eeDef.’s Mem. ISO MSJ, p. 25 (Dkt. 30-1) (citing
Franks Depo. at 201:18-203:7, attached as Bw. Wucetich Decl. (Dkt. 30-4)). There is no
dispute that Franks engagedimtected activity (to the exteshe raised concerns of gender
discrimination), but as to thedleged instances of subsequesttliation, Defendant contends
there was (1) no adverse empiognt action to begin with{2) no link between Franks'’s
protected activity and any adveremployment actions; and/op (@on-pretextual, legitimate
reasons for any adverse employment acti@eeDef.’'s Mem. ISO MSJ, pp. 25-29 (Dkt. 30-1).

Franks does not address these argumentsfisplyg, instead, she frames her retaliation
claim as premised upon only these alleged edvemployment actiongl) “Mr. Samson’s
continued refusal to afford [Hem GSA vehicle and his continued refusal to compensate Plaintiff
for the use of her personalhiele for employer-related busss; and (2) the January 19, 2017
meeting where Mr. Samson “publicly and speclficadvised [her] to rzain from filing any
discrimination complaints againthe new, incominggadership for the USDASA in Idaho.”
Opp. to MSJ, p. 14 (Dkt. 35). As before, the Caultttreat thisunfolding of her contentions
over time as having now settlecgethecord on the evolving scopefrfanks’s retaliation claim.
Still, these actions — even wi#lll reasonable inferences viewiadhe light most favorable to
Franks — cannot suppatretaliation claim.

First, for the same reasons already used, Franks’s access to a GSA/FSA vehicle
followed a state-wide USDA/FSA policy and;@&gplied, did not preant her from using a

GSA/FSA vehicle when neede&ee supra Further, travel reimbaements were not applied
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disparately but rather paid consistent with the regulatory requirements based on the distance
traveled. Here, the distance Franks traveliedhot qualify for reimbursement, unlike the
distance traveled by Mr. Peterson, who was reimburSeeé. supra

Second, had Mr. Samson said to Franks she not file a dcrimination complaint
against the incoming State Executivedator (Mr. Samson denies thee€Samson Decl.,
19 19-20 (Dkt. 30-15)), that actialid not turn into an advergmployment action because it
does not exemplify a disadvantageous changfeeinvorkplace — such as a lateral transfer,
unfavorable job references, changes in wsmitedules, or denial of a promotidBee, e.g.
Limary v. United Parcel Serv., InQ017 WL 4169410, at * 6 (D. Idaho 2017) (citiRgy, 217
F.3d at 1240Chuang 225 F.3d at 1120). At most, the staent was unprofessional and in poor
form. It was not, howeveagctionable retaliationSee, e.gFay v. Costco Wholesale Corp.
2012 WL 683176, at *6 (C.D. Cal. 2012) (holding thare oral criticismwithout more does not
constitute adverse employment action).

In sum, without the requisi@dverse employment actiongetle can be no retaliation.
Defendant’s Motion for Sumary Judgment is granted in this respect.

IV. ORDER

Based on the foregoing, IT IS HEREBYRDERED that Defendant’s Motion for

Summary Judgment or, in the Altative, Partial Summary Judgmt (Dkt. 30) is GRANTED in

its entirety.

DATED: June 1, 2020

ﬂwiﬂh*—

RonaldE. Bush
Chief U.S. Magistrate Judge
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