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UNITED STATES DISTRICT COURT
DISTRICT OF IDAHO

WESTERN WATERSHEDS PROJECT, and
CENTER FOR BIOLOGICAL DIVERSITY,

Plaintiffs,

VS.
RYAN K. ZINKE, Secretary of Interior; DAVID
BERNHARDT, Deputy Secraty of Interior; and
UNITED STATES BUREAU OF LAND
MANAGEMENT, an agency of the United State

Defendants,

and,

STATE OF WYOMING; WESTERN ENERGY
ALLIANCE,

Defendants-Intervenors.

Case No.: 1:18-cv-00187-REB

MEMORANDUM DECISION AND
ORDER RE:

PLAINTIFFS’ MOTION FOR
PARTIAL SUMMARY JUDGMENT
(PHASE ONE)

(Dkt. 135)

, FEDERAL DEFENDANTS’ MOTION

FOR SUMMARY JUDGMENT
(Dkt. 140)

DEFENDANT-INTERVENORS’
MOTION FOR PARTIAL SUMMARY
JUDGMENT

(Dkt. 148)

Pending before the Court areetfollowing motions: (1) Plaintiffs’ Motion for Partial

Summary Judgment (Phase Ofiekt. 135); (2) Federal Defelants’ Motion for Partial

Summary Judgment (Phase Ofigkt. 140); and (3) Defendant-Imteenors’ Motion for Partial

Summary Judgment (Dkt. 148). The Court haard oral argumeifitom counsel and has

carefully considered the record. Beingjyfladvised, the Court enters the following

Memorandum Decision and Order.

. SUMMARY OF DECISION

The Bureau of Land Management (“BLM”)asfederal agency thaamong other things,

handles the leasing of oil and gas rights on oeftaleral lands. The procedures for doing so

changed in 2018 with the implementation afeav Instruction Memorandum (“IM”), supplying
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changed instructions to the agency’s offices ahout to handle such leases. This new direction
is known as IM 2018-034.

Plaintiffs WesternWatershed®roject and Center for Biolagal Diversity (collectively
“WWP” or “Plaintiffs”) contend that IM 2018-03dnlawfully restricts public participation in
and environmental review of BLM oil and gaade decisions that affect and threaten sage-
grouse populations and habitats across the webheited States. WWP asks the Court to (1)
vacate the challenged provisions of IM 2018-08d eeinstate the rules previously in effect
under IM 2010-117 (issued during the prior pteatial administration), until BLM changes
these procedures thugh notice-and-comment rulemakirad (2) vacate the leases and
underlying decision documents for tiedease sales utilizing IM 2018-034.

Soon after the Complaint was filed, that8tof Wyoming (“Wyming”) and an oil and
gas industry association known as Western Enaflignce (“WEA”) (cdlectively “Defendant-
Intervenors”), asked to intervene in the lawsuit, which the Court alléwed.

Initially, the Court conducted a hearingdonsider WWP’s request for a preliminary
injunction. On September 21, 2018, under thellsigadards thatpgply to preliminary
injunctions and the requirements of fedda& found in FLPMA, NEPA, and the APA, the
Court concluded that WWP showed a substan#aé for success on the merits of their claims

and that irreparable harm was likely to resulin@ absence of a preliminary injunction. Further,

! Plaintiffs’ First Amended Complaint addi¢he Normally Pressured Lance Natural Gas
Development Project (“NPL Project”) to the “Final Actions” collectively challenged in the First,
Second, and Third Claims for Relief; it also added a new Seventh ClaRelief alleging that
the NPL Project’'s Environmental Impact Stagan(“FEIS”) and Record of Decision (“ROD”)
were deficient under the Federal Land Poliogl Management Act (“FLPMA”), the National
Environmental Policy Act ("NEPA”), and the Administrative Procedure Act (“APA”). The
proponent of the NPL Project, Jimgnergy LLC (“Jonah”), then moved to intervene, which the
Court also allowed, but laterssred WWP’s NPL Project-relatedagins and transferred them to
the United States District Coudr the District of Wyoming.See generally/9/19 MDO (Dkt.

150).
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the Court concluded, after weighititge equities and the pubinterest, that such equities tipped
in favor of, and the public interest was bestved by, issuing a preliminary injunction.

The preliminary injunction required that, foit and gas leases schded for the fourth
guarter of 2018 and thereafter, BLM must (1)mglement certain provisions contained in IM
2010-117 as to the nature of, and time periodspialo)ic involvement angrotest in the oil and
gas leasing process; and (2) discontinue thelsenflicting procedures contained in IM 2018-
034. In general, these interiquirements allowed a fuller oppanity for public involvement
and comment in BLM’s decision-making procesaffecting potential oil and gas leases on
federal lands in areas of fedidyarecognized sage-grouse habitadtteast until the merits of
WWP’s claims could be adlflicated and resolved.

The preliminary injunction did not apply BLM oil and gas lease procedures on lands
that are not within federally-recognizbdundaries encompassing sage-grouse habitat
management areas; nor did it applyilband gas leases that haskh the subject of sales already
conducted up to that point in time or that wewerently scheduled in ¢hremainder of the third
qguarter of 2018. Federal Defendants did not appeal the Court’s preliminary injunction order, but
instead postponed upcoming December 2018 leds® isasage-grouse habitats to follow the
procedures of IM 2010-117.

Following the filing of the AdministrativRecord for IM 2018-034 and the pertinent
lease sales, on October 15, 2019,Gloart conducted a hearingdonsider the parties’ cross-
motions for summary judgment. Under the leggahdards that apply taotions for summary
judgment (alongside inpctions generally and, again, FLPMA, NEPA, and the APA), the Court
is persuaded that the rationale behind rsgtine preliminary injunction remains solid and, as
such, enters partial summandgment in WWP’s favor. In doing so, the Court finds that IM

2018-034’s at-issue provisions are set aait replaced by IN010-117’s corresponding
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provisions until BLM changes these proceduresugh notice-and-comment rulemaking. As
with the preliminary injunction, however, this relief applies only to oil and gas lease sales
contained in whole or in part within sagesgse habitat management areas. Additionally, the
June and September 2018 oil ayas lease sales in Nevada, ttand Wyoming that applied IM
2018-034 are set aside.

[I. BACKGROUND

The Court has previously descrilibeé general contours of this casgee(Dkts. 54, 66,
74,111, 150%. Broadly speaking, WWP challenges whatontends are unlawful actions by the
Trump Administration, through Federal Defendatdgpromote and expeditsl and gas leasing
on public lands. WWP alleges that the manner and fact of such leasing “will adversely impact
essential habitats and populati@tsoss the range of the greatage-grouse . . ., and violate
bedrock environmental laws inding [FLPMA], [NEPA], and the [APA].” First Am. Compl.

1 1 (Dkt. 78). More specifically, WWP allegesitlirederal Defendants haigsued a series of

orders, scientific reports, and directives ttedt aside and disregard previously-implemented
protections for sage-grouse pogidas. At the same time, camds WWP, such actions also

limit or preclude opportunities fgublic involvementuring the oil and galeasing process —
materializing in five “final” lease sales thatpaict sage-grouse habitdtse June 2018 Nevada,
September 2018 Nevada, June 2018 Wyoming, September 2018 Wyoming, and September 2018
Utah lease sales, collectively iderdiias the “Phase One” lease sal&oe id at 11 1a, 225a-

225ll; see alsoVWP’s Mem. ISO MPSJ, p. 3 (Dkt. 135-1).

2 Accordingly, for reasons of efficiency@ consistency, the Court will integrate those
portions of its September 21, 2018 Memorandugcifion and Order and Preliminary Injunction
where appropriate, particularly when understagdhat it previously eamined in depth WWP’s
likelihood of success on thmeerits alongside similar (if not éhtical) arguments renewed here,
with the Court now moving on to the actual iteeof WWP’s claims in the context of the
parties’ cross-motionfr summary judgment.
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According to WWP, these leasing actions violate the 2015 Sage-Grouse Plan
Amendments to BLM Resource Managemilans, FLPMA, NEPA, and the AP/SeeFirst
Am. Compl., 1 276-307 (Dkt. 78). Further, VIAVdsserts, two recently-implemented BLM IMs
revised previously existing BLM leasing proses without any public pcedures (notice and
comment) or environmental review: (1) B018-026, which overrides the “prioritization”
requirement of the 2015 Sage-Greldan Amendments (prioritizg oil and gas leasing outside
of identified sage-grouse habitat); and (2) 201L.8-034, which impacts environmental analyses
of oil and gas leasing and démement decisions, while limig public notice and involvement
in those decisionsSee idat 1 98-112. The pending nuts pertain to IM 2018-034 under
WWP’s Fourth and Fifth Claims for Relief.

IM 2018-034, issued on Janu&y¥, 2018, claimghis purpose:

Purpose: This Instruction Menorandum (IM) setsut the policy of the Bureau of

Land Management (BLM) tsimplify and streamlinghe leasing process to

alleviate unnecessary impediments and msdé expedite the offering of lands

for lease, and to ensure quarterly oil aya lease sales are consistently held in

accordance with the Mineral Leasing Act (30 U.S.C. 8§ 226), Executive Order

13783, and Secretary Order 3354.

IM 2018-034, “Purpose” p. 1 (BLMW828). It “supgedes existing policy” contained in IM
2010-117 and replaces “any conflicting guidaacdirective found irthe BLM Manual or
Handbook.” Id.

According to WWP, BLM issued IM 2018-03vithout any publimotice, comment, or
environmental review, and directs BLM offices to discard procedures under the previous IM
2010-117 for environmental reviews and limit palnvolvement inoil and gas leasing
decisions. Such action, WWP contends, viol&leBMA, NEPA, and the APA. WWP requests

that the Court vacate the chalgged provisions of IM 2018-034 atlte leases issued in reliance

on IM 2018-034, while reinstatg corresponding provisionsofn IM 2010-117 until BLM
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ing to govern iksase review process — in

Vacate IM 2018-034, Section Ill.LA — “Parcel Review Timeframes” and

“Parcel Review Timeframes”;

Vacate IM 2018-034, Section I11.B.5 — “PublRarticipation” and reinstate IM

2010-117, Section III.C.7 — tiblic Participation”;

Vacate IM 2018-034, Section lII.D —

‘BPA Compliance Documentation” and

reinstate IM 2010-117, Section lIl.LE*NEPA Compliance Documentation”;

and

Vacate IM 2018-034, Section IV.B —

“LeaSale Parcel Protests” and reinstate

IM 2010-117, Section lll.H — “Le&sSale Parcel Protests.”

SeeWWP’s Mem. ISO MPSJ, p. 19 (Dkt. 135-1).

A comparison of the perimt language from the twdk (with supplied emphases)

illustrates the differences in their respective te

mplates for oil and gas leasing:

Vacate IM 2018-034

Reinstate IM 2010-117

8 Ill.A — Parcel Review Timeframes

implementing regulation, to hold quarterly
lease sales, when eligible lands are available
for lease. Lease salebould occur in the last
month of each calendar year quarter.

The BLM accepts Expressions of Interest (E(
in lands for potential leasing through the
National Fluids Lease Sale System (NFLSS)
Members of the public submit EOls
electronically to the BLM using NFLSS. Onc
submitted, the public can view all EOIls
submitted to the BLM. The EOI submitter ca|
track its EOI status using the EOI-specific
tracking number provided by NFLSS. NFLSS
can display the dates when the EOI was
submitted to, and accepted by, the BLM, and

State/field offices are required, by statute, andState offices will continue to hold sales fo

8 lll.A. — Parcel Review Timeframes

times per year, as required by the Minera
Leasing Act . . ., when eligible lands are
determined by the state office to be
available for leasing. However, state
offices will develop a sales schedul¢h an
DEMphasis on rotating lease parcel review
responsibilities among field offices
throughout the year to balance the
workload and to allow each field officeto
edevote sufficient time and resources to
implementing the parcel review policy
nestablished in thisIM. State offices will
extend field office review timeframes, as
bnecessary, to ensure there is adequate tif
for the field dfices to conduct
itomprehensive parcel reviews.

status, such as pendjmeview ly the state

ne
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office, field officepr surface management
agency. The BLM also uses the NFLSS to
describe lands that 6hBLM has identified for
leasing consideration. NFLSS provides a lin
to upcoming lease sales. The BLM will ident
in NFLSS a deadline for receiving EOIs for
each upcoming sale. The deadline will be si
months prior to the leassale month. This EO
deadline also will be posted on the state offig
website along with the upcoming lease sale
schedule.

The timeframe for parcel review for a specific
lease sale isto be no longer than 6 months.

This will include adjudicating and creating the

preliminary parcel list from all timely received
EOIs and the other lands identified for leasin
consideration in the NFLSS, recognizing ther
will be exceptions due to unforeseen
circumstances, including /s associated witl
SMA consent.

BLM will no longer use a rotating schedule

for lease sales, as described in IM No. 2010-
117. Each state office will review all lands th
are identified in EOIs that were submitted
before the EOI cutoff date for a particular
quarterly lease sale and will offer all parcels
determined to be eligib and available within
the state office’s jurisdiction

[No timeframe for parcel review]

i

e

8 111.B.5 — Public Participation

State and field officemay provide for public

participation during the NEPA process as par
of the review of parcels identified for potentia
leasing

8 1ll.C.7 — Public Participation

State and field officesill provide for
tpublic participation as part of the review o
| parcels identified for potential leasing

through the NEPA compliance

documentation process (see section Ill.E).

State and field officesill identify groups
and individuals with an interest in local
BLM oil and gas leasing, including surfac
owners of split estate lands where Federa

minerals are being considered for leasing,

Interested groups, individuals, and
potentially affected split estate surface

f

11}

|

owners will be kept fiormed d field dffice
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leasing and NEPA activities through
updated websites and email lists, and will
be invited to comment during the NEPA
compliance process.

8 11l.D — NEPA Compliance Documentation

The state/field office will determine the
appropriate form of NEPA compliance
documentation for alease sale parcels on
BLM-managed lands, including parcels for
federal subsurface minerals in split estate
lands.

If, through the lease parcetview process, the
authorized officer confins that the proposed
leasing action has been adequately analyzec
existing NEPA document(s) and is in
conformance with the approved RMP, a
Determination of NEPA Adequacy (DNA) will
be used to document NEPA compliance for t
leasing decision. lthe authorized officer
deems additional analysis to be necessary, t
the BLM can prepare an Environmental
Assessment (EA) or Environmental Impact
Statement (EIS), as appropriate.

If the BLM concludes that a DNA will
adequately document that existing NEPA
analysisis sufficient to support the proposed
action and the action is consistent with the
RMP, no further public comment periodis
required for the DNA.

The State Director or the officer with delegats
decision-making authority will use the
information provided by the field office
authorized officer to determine which parcels
include on an upcoming lease sale.

8§ IIl.LE — NEPA Compliance Documentatid

The IDPR Team will complete site-specifi
NEPA compliance doooentation for all
BLM surface and split estate lease sale

review of multiple parcels in a single
document. Site-specific NEPA compliang
documentation must incorporate
appropriate information gained through th
lease parcel review process described
mbove. I n accordance with thisIM, the
NEPA compliance documentation for oil
and gas leasing must include an
opportunity for public review, as described
hbelow, and the field office must verify that
all legal requirements have been met (e.g.,
N&BA and NHPA).

If, through the lease parcel IDPR Team
review process, the authorizing official

adequately analyzed in an existing NEPA
document, such as that prepared during t
MLP process, and is in conformance with
the approved RMP, a Determination of
NEPA Adequacy (DNA) may be used to
document NEPA compliance for the leasi
decision . . . .Although not required by
>daw or regulation, field officeswill provide
a 30-day public review and comment

period for the DNA. After consideration of
tany public comments received on the
document, the field office will either
finalize the DNA or initiate other
appropriate NEPA compliance review. It

is expected that the DNA process will only
be appropriate in cases where the existin
NEPA documentation has adequately
incorporated the most current program-

parcels. The IDPR Team may include the

confirms that the proposed leasing action|i

n

O

e

~

specfic guidance. 1a DNA is not
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appropriate, then the field office will
determine the appropriate NEPA
compliance documentation (e.g.,
environmental assessment (EA) or
environmental impact statement (EIS)) to
prepared.

Most parcels that the field office determin
should be available for lease will require
site-specific NEPA analysis. This analysi
will typically take the form of an EA, whick
would be tiered, as appropriate, to the
RMP/EIS or a MLP/EA or EIS, if one has
been completed for any of the parcels.
Scoping for these EAs is optional; howevs
the interdisciplinary review of lease sale
parcels will providemput on the issues,
impacts, and potential alternatives to be

addressed in the EA. The EA will analyze

no action alternative (no leasing), a
proposed leasing action (leasing the
parcel(s) in conformarewith the land use
plan), and any alternatives to the propose
action that may address unresolved
resource conflicts. In cases where the fig
office determines that the necessary term
and conditions under which leasing woulg
be appropriate are not in conformance wi
the RMP, it will be necessary to amend th
RMP before leasing igppropriate. Ifitis
necessary to amend the RMP, the leasing
EA (or EIS) must eithaneet the standards
for NEPA documentation to support a pla
amendment . . ., or the affected lease
parcels must be withdrawn or deferred frg
leasing until a plan amendment or revisio
can be completed at a later date.

Although not required by law or
regulation, field offices will provide a 30-
day public review and comment period for
the EA and unsigned Finding of No
Significant Impact (FONSI) of oil and gas
leasing before forwarding the leasing
recommendation to the State Director . . . .
Note: Plan amendments are subject to

be

[92)

d

Id

th
e

)

=)

m

additional public invétvement and protest
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requirements . ... The field office will
finalize the EA and FONSI considering arj
public comment received on those
documents. If a FONSI is not warranted,
the field office may recommend that the
parcel be withheld frorteasing or that an
EIS be prepared to address the site-spec
issues in compliance with NEPA

y

fic

8 IV.B — Lease Sale Parcel Protests

A 10-day public protest period will begin the
day the sale notice is posted, along with
applicable NEPA documentation. State offices
should attempt to resolve protests in a signe
decision before the sale of the protested
parcels. Parcels subject otests that are no
resolved (i.e., pending prests) will be offered
for lease sale. A decision to deny or dismiss
protest will advise the presting parties of thei
right to appeal to thénterior Board of Land
Appeals (IBLA) and will state that an appeal
will not automatically halt the auction process

The number of parcels protested and the sta
of the protests (i.e., protests dismissed, denig
upheld, or pending) must be publicly posted 1
day before the sale starts on the BLM state
office website and the internet auction websit
so that bidders understarhe protest status of
each parcel. Protests upheld should be post
on the state office website and the NFLSS, u
normal processes with amendments/notices
withdraw the parcelno later than the day
before the sale starts, and if applicable, on th
online leasing website for the sale no later th
the day before the sale starts.

[Public notice of the saleisto be given 45 days
prior tothesale § I V.A]

8 lll.H — Lease Sale Parcel Protests

A 30-day protest period will begin the day
the sale notice is posted, asit hasin the
past. The earlier posting of the sale notice
dwill provide the state and field offices with
at least 60 daysto review protests before

t the oil and gaslease sale. The process

outlined in this IM — which includes site-
apecific parcel analysis and increased

r public participation — will help identify,
address, and resolve most issues before
lease sale. When possible, state offices
5.should attempt to resolve protests before
sale of the protested pegls. Protests that
[Lewe not resolved do not prevent bidding o
2@rotested parcels at the auction. Protest
r#ecisions should advise the protesting
parties of their right to appeal denied
gorotests to the Interior Board of Land
Appeals (IBLA), but that appeals will not
edutomatically halt the auction or issuance
sofdeases.

o

[Public notice of the saleisto be given 90
edays prior tothesale §111.G]

an

the

the

=]

ComparelM 2018-034 (BLMW828-32)with IM 2010-117 (BLMW450-60) (emphasis added)

(internal citatons omitted)see also, e.gFirst Am. Compl. at 1 105-112 (Dkt. 78).
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[ll. LEGAL STANDARDS

A. Administrative Procedure Act (“APA”)

Federal agency compliance with NEPA and FLPMA is reviewed under the APA (neither
NEPA nor FLPMA provides a private right of actior§ee Ctr. for Biological Diversity v. U.S.
Dep't of Interior, 581 F.3d 1063, 1070{Cir. 2009);Earth Island Inst. v. U.S. Forest Serv.

351 F.3d 1291, 1300{Cir. 2003). Under the APA, an agency action must be upheld unless it
is “arbitrary, capricious, an abaief discretion, or otherwise niot accordance with law.” 5

U.S.C. § 706(2)(A¥. “A rule is arbitraryand capricious ‘if the agency has relied on factors
which Congress has not intended ittmsider, entirely failed toonsider an important aspect of
the problem, offered an explar@tifor its decision that run®anter to the evidence before the
agency, or is so implausible that it could notkeribed to a difference inew or the product of
agency expertise.”Providence Yakima Med. Ctr. v. Sebeliéis1 F.3d 1181, 1190{Lir.

2010) (quotingMotor Vehicle Mfrs. Ass’'n dhe U.S., Inc. v. State Fa Mut. Auto. Ins. C0463

U.S. 29, 43 (1983)).

“[T]he touchstone of ‘ebitrary and capricious’ regiv under the APA is ‘reasoned
decision-making.”” Altera Corp. & Subsidiaries v. Comm’r of Internal Reveri26 F.3d 1061,
1080 (9" Cir. 2019) (quotingviotor Vehicle Mfrs. Ass)463 U.S. at 52). @urts will sustain an
agency action if the agency has “examine[d] the relevant data and articulate[d] a satisfactory
explanation for its action incluay a ‘rational connection betwedéme facts found and the choice
made.” Id. (quotingMotor Vehicle Mfrs. Asssm63 U.S. at 43 (interhguotation omitted)).

This standard also applies to how an agarmsiders and responds“gignificant comments”

3 The APA goes on to highlight additial grounds for overturning agency actions,
including,inter alia, agency actions “in excess of statytprisdiction, authaty, or limitations,
or short of statutory right” or “without obsemee of procedure required by law.” 5 U.S.C.
§ 706(2)(C)-(D).

MEMORANDUM DECISION AND ORDER - 11
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that raise points that calichange a proposed rulil. (quotingAm. Mining Congress v. ERA
965 F.2d 759, 771 (9Cir. 1992) (internal quotation omitted)).

Summary judgment is appropriate where ‘fthevant shows that there is no genuine
dispute as to any material faoid the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). However, in a case involviegiew of a final agency action under the APA,
the court’s role is limited toeviewing the administrative reahrand the standard set forth in
Rule 56 does not applh\See Colorado River Cutthroat Trout v. Salg£88 F. Supp. 2d 191,
200 (D.D.C. 2012) (citingcatholic Health Initiatives v. Sebeliug58 F. Supp. 2d 113, 117
(D.D.C. 2009)rev’d on other grounds617 F.3d 490 (D.C. Cir. 2010)). “Under the APA, itis
the role of the agency to reselfactual issues to arrive atlecision that is supported by the
administrative record, whereas ‘the function of thetratit court is to detenine whether or not as
a matter of law the evidence in the administearecord permitted the agency to make the
decision it did.”” Id. (citation omitted)see also Occidental EngCo. v. Immigration &
Naturalization Sery.753 F.2d 766, 769 {9Cir. 1985). Summary judgmeis thus a mechanism
for deciding, as a matter ofMawhether the agency actipasses muster under the AP8ee
N.w. Motorcycle Ass’'n v. U.S. Dep’'t Agri¢8 F.3d 1468, 1471-72{ir. 1994);0ccidental
Eng'g, 753 F.2d at 769-70.

In deciding whether an agency’s actionsveabitrary and capricious, courts should be
“highly deferential” tothe agency’s decisioRrovidence Yakima&1l F.3d at 1190, and not
“substitute [the court’s own] judgemt for that of the agency.J & G Sales Ltd. v. Trusco#73
F.3d 1043, 1051 {oCir. 2007). “[Clourts will ‘uphold a desion of less than ideal clarity if the
agency’s path may reasonably be discerneltl.”at 1052 (quotind/iotor Vehicle Mfrs. Ass’n
463 U.S. at 43). “Moreover, ‘[w]lhere the ageisdyne-drawing does not appear irrational and

the [party challenging the agency action] hasshown that the coeguences of the line-

MEMORANDUM DECISION AND ORDER - 12
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drawing are in any respect dire. [courts] will leave thdtne-drawing to the agency’s
discretion.” Id. (quotingLeather Indus. of Am. v. ERAO F.3d 392, 409 (D.C. Cir. 1994)).
However, the agency cannot engage in postrationalizations; “[the grounds upon which an
administrative order must be juelljare those upon wii¢he record discloses that its action was
based.” Sec. & Exch. Comm’n v. Chenery Coiil8 U.S. 80, 87 (1943). And when an agency
changes position it must providedgd reasons” fothe shift. See F.C.C. v. Fox Television
Stations, Ing.556 U.S. 502, 515 (2009).

Despite this forgiving standard, therenis room for a couttb “rubber-stamp” an
administrative decision. There must be “a samve inquiry[,] . . . a thorough, probing, in-
depth review” of the agency actioiative Ecosystems Council v. U.S. Forest $Sét8 F.3d
953, 960 (¥ Cir. 2005) (citingCitizens to Preserve Overton Park, Inc. v. Vol U.S. 402,
415-16 (1971)). If, after such review, the ddwslds an agency action to be arbitrary and
capricious, “the proper course [ig] remand to th[a]gency.” Nat'| Ass’n of Home Builders v.
Defs. of Wildlife 551 U.S. 644, 657 (200&ee also Fed. Power Comm’n v. Idaho Power, Co.
344 U.S. 17, 20, (1952) (when reviewing thenadstrative decision, tte function of the
reviewing court ends when arrar of law is laid bare.”)but see infra
B. Federal Land Policy and Management Act (“FLPMA”)

In enacting FLPMA in 1976, “Congress declareathis the policy of the United States
to manage the public lands ‘in a manner thditpvotect the qualityf scientific, scenic,
historical, ecological, environemtal, air and atmospheric, t@aresource, and archeological
values.” Ctr. for Biological Diversity 581 F.3d at 1075 (quoting 43 U.S.C. § 1701(a)(8)).
FLPMA requires management pifiblic lands based on “multpluse and sustained yield,”
utilizing the resources “in the combination thall Wwest meet the present and future needs of the

American people . . . [taking] into accoune long-term needs of fure generations for
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renewable and nonrenewable resegs, including, but not limitetb, recreation, range, timber,
minerals, watershed, wildlife and fish, and natucalsc, scientific and histical values[,]” and
“achievement and maintenance in perpetuity loigh-level annual or regular periodic output of
the various renewable resourcesha public lands consistent with multiple use.” 43 U.S.C.
88 1701(a)(7), 1702(c),(h). “Multiple use managmt’ is a deceptively simple term that
describes the enormously complicated tasstiiking a balance amongaimany competing uses
to which land can be put[.]Norton v. S. Utah Wilderness Alk42 U.S. 55, 58 (2004).

To help achieve these purposes, FLPMAuires that land use plans (known as
Resource Management Plans (“RMPs”) for BLMda) be developed witlpublic involvement”
and then used in managing the public lan8ee43 U.S.C. § 1712(a) (“The Secretary shall, with
public involvement and consistenith the terms and conditions tifis Act, develop, maintain,
and, when appropriate, revise lamk plans which provide by tractbareas for the use of the
public lands.”). As to “pulic involvement,” FLPMA Sectin 309(e) further directs that:

In exercising his authorities under thAst, the Secretaryby regulation, shall

establish procedures, includipgblic hearings where appnogie, to give . . . the

public adequate notice arah opportunity to commenipon the formulation of

standards and criteria foand to participate in, the gparation and execution of

plans and programs for, ancetmanagement of, public lands.
43 U.S.C. § 1739(e¥ee alsal3 U.S.C. § 1701(a)(5) (FLPMA Sian 102(a)(5): “[I]t is the
policy of the United States that . . . the Seamebe required to establish comprehensive rules
and regulations after considering the viewshefgeneral public . . . .”); 43 U.S.C. 8 1712(f)
(FLPMA Section 202(f): “The &cretary shall allow an opportunifyr public involvement and
by regulation shall establigorocedures, including public hearingkere appropriate, to give . . .
the public, adequate notice and oppnity to comment upon and pigipate in tke formulation

of plans and programs relatingttee management dfie public lands.”). FLPMA Section 310

further requires APA compliance promulgating such procedureSee43 U.S.C. § 1740 (“The
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Secretary, with respect to the pigbands, shall promulgate rulasd regulations to carry out the
purposes of this Act and of other laws applicabléne public lands . ... The promulgation of
such rules and regulations shadl governed by the provisionsasfapter 5 of title 5. . . ."”)).

C. National Environmental Policy Act (“NEPA”)

111

NEPA encourages “productive aedjoyable harmony between man and his
environment,” and was intended to reducelioniaate environmental daage and to promote

‘the understanding of the ecologl systems and natl resources imponta to’ the United
States.” Dep’t of Transp. v. Pub. CitizeB41 U.S. 752, 756 (2004) (quoting 42 U.S.C. § 4321).
Particular results are not manditbut NEPA does “prescribe[]émecessary process” to avoid
“uninformed — rather than unwise — agency actidRdbertson v. Methow Valley Citizens
Council 490 U.S. 332, 350-351 (1989). Council anviEonmental Quality (“CEQ”) regulations
guide federal agenciesbmpliance with NEPASee40 C.F.R. 8§ 1500.1-1508.28.

At its core, NEPA requires that agenciespgare a detailed statement — an Environmental
Impact Statement (“EIS”) — inonnection with “proposals ifo . . major Federal actions
significantly affectinghe quality of the human enviroremt.” 42 U.S.C. § 4332(C). Among
other things, an EIS must include explanation of “the emanmental impact of the proposed
action,” “any adverse emdnmental effects which cannot aeoided should the proposal be
implemented,” and “alternatives the proposed actionfd. at 8§ 4332(C)(i)-(iii). The process
of preparing the EIS “ensures that the agencyeaching its decision, wilave available, and
will carefully consider, detailed informationmeerning significant environmental impacts” and
that “the relevant information will be made avhl&to the larger audience that may also play a

role in both the decision-madg process and the implematibn of that decision.’'Robertson

490 U.S. at 349. “[T]he broad disseminationrdbrmation mandated by NEPA permits the
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public and other government agendieseact to the &cts of a proposed tan at a meaningful
time.” Marsh v. Or. Nat. Res. Counc#l90 U.S. 360, 371 (1989).

In deciding whether an EIS is requiree ( will the proposed projeétave a significant
effect on the human environmentle agency may first prepare an Environmental Assessment
(“EA”) to assist in making that desibn. 40 C.F.R. 88 1501.3-1501.4. A “concise public
document,” the EA is used to “briefly” discuske environmental impacts” and “alternatives” to
the proposed action. 40 C.F.R. § 1508.9. If theigion is that an EIS is not necessary, an
explanatory Finding of N&ignificant Impact (“FONSI”) is rguired to “briefly present...why an
action . . . will not have a significant effem the human environment.” 40 C.F.R. § 1508.13.

Hence, there is a salutaapd critical role of the NEPfrocess in agency decision-
making which has been described in myriadraxy decisions and court decisions over many
decades. When properly implemented, NEPA pmtaces “ensure[ ] that the agency will inform
the public that it has indeed considered envirental concerns in its decision-making process.”
Balt. Gas & Elec. Co. v. Nat. Res. Def. Counti2 U.S. 87, 97 (1983). Accordingly, CEQ
regulations require agencies‘fm]ake diligent efforts to invtve the public in preparing and
implementing their NEPA procedures,” 40FR. § 1506.6(a); “[p]rovide public notice of
NEPA-related hearings, public meetings, and ttrelability of environmental documents so as
to inform those persons and ageneid® may be interested or affecte]” at 8§ 1506.6(b);
“[s]olicit appropriate information from the publicid. at 8 1506.6(d); and “[e]xplain in its
procedures where interestedgmns can get information omsiis reports on environmental
impact statements and other etats of the NEPA processd. at § 1506.6(e)See also idat
§ 1507.3(a) (agency must conswith CEQ while developing implementing procedures and
“before publishing them in the Beral Register for comment.”Additionally, CEQ Regulations

require agencies preparing an EIS to make @ialidraft available for public comment and to
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consider “develop[ing] and evaliiag alternatives not previousgjiven serious consideration” in
response to comments. 40 C.F.R. 88 1503.1, 1503.4.

IV. DISCUSSION

The parties’ arguments rehati to IM 2018-034 itself, anitls application to the Phase
One lease sales are, for the most part, alresdlyunderstood in this cashaving been raised
since the action’s inception and again now asfaihe frame of a surrounding administrative
record. The arguments havedn distilled down to thes€1) whether IM 2018-034 is a final
agency action; (2) whether IM 2018-034 is paha=lly and/or substantively invalid under the
APA, FLPMA, and/or NEPA; (3) whether 1K4018-034’s application tthe Phase One lease
sales restricted public ooment; and (4) the proper remedyaify is necessary. Each issue is
considered and decided bel6w.
A. IM 2018-034 is a Final Agency Action

The APA permits judicial review of “finalgency action for which there is no other
adequate remedy in court.” 5 U.S.C. § 7€ also Or. Nat. Desert Ass’n v. U.S. Forest Serv.
465 F.3d 977, 982 (0Cir. 2006). “[A]gency action’ includethe whole or a part of an agency

rule, order, license, sanction, rel@fthe equivalent or denial themf, or failure to act[.]” 5

4 As part of their Motion foPartial Summary Judgment, Plaintiffs argue that they have
standing. SeeWWP’s Mem. ISO MPSJ, pp. 6-7 (Dkt. 13%- Neither Federal Defendants nor
Defendant-Intervenors argue otherwiSee generallfFed. Defs.” Mem. ISO MSJ & Opp. to
WWP’s MPSJ (Dkt. 141); Def.-Intervs.” Met5O MPSJ & Opp. to WWP’s MPSJ (Dkt. 149).
Thus, for the reasons aldyaarticulated in the Coud’September 21, 2018 Memorandum
Decision and Order and Prelimigdnjunction, Plaintiffs havetanding to pursue the claims
resolved hereSee9/21/18 MDO, pp. 12-19 (Dkt. 74) (“[WW#®& members] assettat past and
future oil and gas leawy decisions, driven in part byl 2018-034’s alleged accelerated
timelines and detours around public participatieiil, cause aesthetic, rezational, scientific,
and spiritual injury across the sagmeuse range. . . . . Finally, ingendent of injuries related to
the issuance of leases and the eventual dpwednt of oil and gas leases themselves, WWP
members also provide in-depth accounts of Bomply attempting técomply” with IM 2018-
034 over the past year has resulted in sépatangible, procedal injuries.”).
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U.S.C. § 551(13). Such a list is “meanttiver comprehensively every manner in which an
agency may exercise its poweMVhitman v. Am. Trucking Ass’'ns, In631 U.S. 457, 478
(2001). Agency action is “final” when two conditis are met: (1) “the action must mark the
consummation of the agency’s da@on-making process — it must rim of a merely tentative or
interlocutory nature”; and (2) He action must be one by whichhits or obligations have been
determined, or from which legal consequences will floBénnett v. Speab20 U.S. 154, 177-
78 (internal quotation marksnd citation omitted).

In measuring finality, the “agency’s charactation of its action alseing provisional or
advisory is not necessarily dispositive”; instéaurts consider whether the practical effects of
an agency’s decision makeaiffinal agency action, regardkeof how it is labeled.Columbia
Riverkeeper v. U.S. Coast Guaitb1 F.3d 1084, 1094-95%Tir. 2014). “[E]ven if the agency
does not label its decision or axtias final, it may be reviewabjender the APA] if it ‘has the
status of law or comparable ledaice’ or if ‘immediate compliace with its terms is expected.”
Id. (quotingOr. Nat. Desert Ass)65 F.3d at 987). Therefotbe court must “focus on both
the ‘practical and legal effectd the agency action,” and defitige finality requirement ‘in a
pragmatic and flexible manner.Havasupai Tribe v. Provenci876 F.3d 1242, 1250(Lir.
2017) (quotingOr. Nat. Desert Ass’65 F.3d at 982).

The Court previously addressed thasuie when considering WWP’s request for a
preliminary injunction. The Federal Defendaatgued then that IM 2018-034 was not final
because it did not meet either prong of Bemnetttest. SeeFed. Defs.” Opp. to Mot. for P.1., p.
17 (Dkt. 52). The Court disagree8e€9/21/18 MDO, pp. 19-26 (Dkt. 74). Here, Federal
Defendants maintain their positi that “the issuance of 1[2018-034 was not a final agency
action and therefore it is nodviewable under the [APA].” e Defs.” Mem. ISO MSJ & Opp.

to WWP’s MPSJ, p. 12 (Dkt. 141). The Cotsiview, however, has not changed.
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1. IM 2018-034 Was the ConsummatimiBLM'’s Decision-Making Process

Stating that IM 2018-034 “menekstablishes guidelines foertain procedures that BLM
will follow in reviewing parcels for potentiabasing, conducting environmental analyses of the
proposed parcels, and considgrand responding to protestsgderal Defendants argue that it
ultimately “leaves considerable discretion to Biskdte and field office staff as to precisely what
procedures to follow.”ld. at pp. 12-13. But thactuallanguage used within IM 2018-034 is
more edict in nature than “meyeentative or interlocutory ....” For example, IM 2018-034:

e “sets out the policy of the Bureaulodnd Management (BLM) to simplify and
streamline the leasing process tlbedate unnecessary impediments and
burdens, to expedite the afiieg of lands for leasend to ensure quarterly oil
and gas lease sales are consistently held in accordance with the Mineral Leasing
Act (30 U.S.C. § 226), Executive Order 13783, and Secretary Order 3354.” IM
2018-034, “Purpose” p. 1 (BLMWS828)see also id at “Regional
Teams/Background” p. 4 (BLMW831).

e ‘“supersedes existing policgnnounced in IM No. 2010-110il and Gas
Leasing Reform — Land Use Planning and Lease Parcel Reviesuged on
May 17, 2010, and replaces any conflictqngdance or directive found in the
BLM Manual or Handbook.”ld. at “Purpose” p. 1 (BLMW828).

e ‘“applies to the leasing of Federal miaks under Bureau of Land Management
(BLM) administered surface, state-owned surface, and private surface estates.”
Id. at “Policy/Action” p. 1 (BLMW828).

e “will be implemented across the BLM as describedd. at pp.1, 5, n.1
(BLMW832).

e “(1) addresses land use planning, lepaecel review, lease sales and lease
issuance, and IM implementation; and (2) directs the BLM to incorporate the
revised policy, as appropriate, iraffected BLM handbooks and manual&d:
at “Policy/Action” p. 1 (BLMW828).

e provides that “[t]he timeframfor parcel review for a geific lease sale is to be
no longer than 6 months[,]” to “ihede adjudicating and creating the
preliminary parcel list fronall timely received EOIs [(Expressions of Interest)]
and the other lands identified for l@ag consideration in the NFLSS” except
in unforeseen circumstancelgl. at § Ill.A. p. 2 (BLMW829).

e provides that, “[i]f, throughthe lease parcel revieprocess, the authorized
officer confirms that the proposed laagiaction has been eguately analyzed

MEMORANDUM DECISION AND ORDER - 19



Case 1:18-cv-00187-REB Document 174 Filed 02/27/20 Page 20 of 62

in existing NEPA document(s) and isdanformance with the approved RMP,
a Determination of NEPA AdequacA) will be used to document NEPA
compliance for the leasing decisiorld. at § Ill.D. p.3 (BLMW830).

e provides that, “[i]f the BLM concludes that a DNA will adequately document
that existing NEPA analysis is sufficient to support the proposed action and the
action is consistent with the RMP, no further public comment period is required
for the DNA.” Id.

e establishes “[a] 10-day public protestipe [that] will begin the day the sale
notice is posted, along with applicalNEPA documentation” and “[p]arcels
subject to protests thateanot resolved (i.e., pendipgotests) will be offered
for lease sale.ld. at § IV.B. p. 4 (BLMW831).

e ‘“is effective immediately in order to achieve full compliance with the parcel
review 6-month timeframe” and “will guedleasing procedures for all current
and future parcels under revidwy the field offices as dhe date of this IM.”

Id. at “Implementation Timfeame” p. 4 (BLMW831).

In these provisions, IM 2018-034 is much mttran a general statement of policy; rather,
it implements aequiredtemplate for BLM’s d and gas leasing process in language that can
only be understood as “finally deteinative of the issues or righto which it is addressed.”
Pacific Gas & Elec. Co. v. Fed. Power CompB06 F.2d 33, 48 (D.C. Cir. 1974ke alsd-ed.
Defs.” Mem. ISO MSJ & Opp. to WWP’s MP3d, 13 (Dkt. 141) (“[Federal] Defendants do not
dispute that the IM [2018-034] fmal in the sense that BLihtended the procedures would
govern oil and gas leasing untile procedures were changed. .”) (emphasis addedjifra
(discussing whether IM 2018-034psocedurally invalid).

Federal Defendants point dhiat IM 2018-034 contains othprovisions that allow the
state and field offices to choose whetbhehow to perform certain taskSeeFed. Defs.” Mem.
ISO MSJ & Opp. to WWP’s MPSJ, pp. 13-14k{D141) (citing IM 2018-034, § ll.D. p. 3
(BLMW 830) (“The state/field offie will determine theppropriate form of NEPA compliance

documentation for all lease sale gals on BLM-managed lands . . . ."$ge alsdM 2018-034,

§ III.B. pp. 2-3 (BLMW829-30) (“Field offices hawbe discretion to form an Interdisciplinary

MEMORANDUM DECISION AND ORDER - 20



Case 1:18-cv-00187-REB Document 174 Filed 02/27/20 Page 21 of 62

Parcel Review (IDPR) Team of ragoe specialists to review leaséesparcels . . . . Lease sale
parcel review may include the following steps . . >.’But such discretionary places only exist
within what are otherwise reqed, not discretionary, procedurfesind elsewhere (as described
above) in IM 2018-034SeeWWP’s Resp./Reply on XMPSJ, p. 3 (Dkt. 158) (“[Federal]
Defendants do not claim that BLM staff haveaetion to revisit thessues which IM 2018-034
did conclusively address, and the fact that IM 2018-034 did not chemsirely determine all
aspects of BLM’s lease review pra@sedoes not renderahy less final.”).

Perhaps it can be said that IM 2018-@34 patchwork of both policy and rul&ee5
U.S.C. § 551(4) (defining “ruleds “the whole or part of aagency statement of general or
particular applicability and fute effect designed to implememterpret, or prescribe law or
policy”). But the placement of a rule in tanderith a policy, or a policyn tandem with a rule,
does not hide the rule or insulake rule from judiial review.

Moreover, IM 2018-034 unequivocallyplaces IM 2010-11and was “effective
immediately” (as oflanuary 31, 2018) “aass the BLM.” See supra Such definiteness lets the
air out of any argument thé¥1 2018-034 operates only as provisional guidartgee, e.g.
Chiang v. Kempthorné03 F. Supp. 2d 343, 350 (D.D.C. 200Taisment within “Guidelines”
that “guidance [is] effective immediately” densirates that “there isothing ‘tentative’ or
‘interlocutory’ about the Guidelines; rathtiiey ‘mark the consumntian of the agency’s

decision-making process.”) (quotiBennett 520 U.S. at 178) (quotation marks and citation

> Germane here, IM 2018-034 goes on to diescertain “following steps” in more
compulsory termsSee, e.gIM 2018-034, § 111.B.1. p. 3 (BLMV830) (“State/field officesvill
gather and evaluatexisting environmentaksource information antbmpile documentation of
compliance with applicable laws, regulations] @xecutive orders ...") (emphasis addedy.
at 8§ 111.B.2 p. 3 (“State/field officewill determinewhether leasing the pagids in conformance
with the RMP.”) (emphasis added). Whilereawvhat incongruous against the arguments put
forward by Federal Defendantsetie details are not dispositioe the question of whether IM
2018-034 is a final agency action.

MEMORANDUM DECISION AND ORDER - 21



Case 1:18-cv-00187-REB Document 174 Filed 02/27/20 Page 22 of 62

omitted). To be sure, the administrative redaricates that (after it was implemented in early
2018) BLM field offices believed compliancetwilM 2018-034 was mandatory, and adhered to
IM 2018-034 to prepare for andrduct competitive oil and gas lease salesudinf the third

and fourth quarter 2018 sales originallyder consideration he For example:

e Two days after BLM issued IM 2018-034, Wyoming BLM staff began
discussing how it would impact theiedse review schedule, including their
planned 30-day protest period:

[Christopher Hite]: Do we implement the 10 day protest period for
the 29 Quarter 2018 Sale Notice that we're about to posterry
was askinglM 2018-034 is effectiveWWe're neamg the completion

of the Sale Notice, and therepablic anticipation of a February 6
posting date. NGOs will likely feel shorted, particularly since we’re
posting 134 days before the startted sale (90 days posting period,
minus 1 week posting delay, plusvéek ‘buffer’ due to online sales
schedule pushing Wyoming sale dabback to late quarterMy staff

will need to modify language ithe Sale Notice, if we limit the
protest period to 10 days. Pleadecide before you leave today.

Added thought. You could keepett80 day protegteriod for this
sale, using the rationale that owstlposting from the scheduled date
would possibly escape the attention of parties interested in
protesting,and it would be unfair to ab unexpectedly give them
one third of the normal time for submitting protests. We can commit
to implementing a 1@ay protest period for our next Sale Notice
posting.

[Duane Spencer]: Merry broughtighup to me. | binged WO and
there was some debateut the point was atde that the IM [2018-
034] was effective immediately, 46 day posting and 10 day protest
was in effect. Based upon thatydnt to use the 45 day posting and
10 day appeal since | don’t want V¥ the first office spotlighted
for not following the IM.

2/2/18 emails between Hite & 8pcer (WY7816) (emphasis added).

e A February 6, 2018 email titled “Chargy¢o BLM oil and gas lease sale
postings and review schedules,” comiéd BLM would not post the Sale Notice
until the regulatory deadline (45 days lrefthe sale) and would give the public
only 10 days to protest:

Good morning. Last Wednesday (January 31) BLM’s National
Office released Instructh Memorandum 2018-034, Updating Oil
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and Gas Leasing Reform — LanddJBRlanning and Lease Parcel
Reviews. This national policy requireshanges to the scheduling
of reviews, and postings, assoeidtwith BLM oil and gas lease
sales. As a result, the Sakotice for BLM Wyoming's Second
Quarter (June 20-21) 2018 lease saf@wv will be posted on May 4,
2018

2/6/18 email from Hite (W7826) (emphasis added).

e A May 16, 2018 email discussed changeduioe 20-21, 2018 lease sale in light
of IM 2018-034:

| apologize again for the change in sd#tes. | regret that this will
require changes throughout the witbhshat you have designed for
this sale.We were attempting to pasir Sale Notice no earlier than
45 days before the first day of osale. Federal law requires the
Sale Notice to be posted “at least” 45 days prior to the sale start.
So, we were told to post righp against the regulatory deadline.
Unfortunately, we inadvertently s8ed posting on the target date
(Friday, May 4). Although we posted on the following business day
(Monday, May 7) the delayed posting left us with less than 45 days
before the start of the sale. Aseault, we had tohange our protest
submittal deadline, and wedhéo move our sale dates.

5/16/18 email from Hite (WY9624) (emphasis addeste alsowells Decl.

19 2-3 (Dkt. 52-1) (BLM Division Chfefor Division of Fluid Minerals
referencing table detailing schedufes September 2018 and December 2018
lease sales); Fuller Supp. Decl. 11 8-1kt(B3-1) (discussingecent difficulty

in participating in comment/protest periods because of IM 2018-034's
implementation); Saul Decy 7-9 (Dkt. 63-2) (sameipfra.

All of this underscores IM 2018-034’s finalitysee Columbia Riverkeep&6l F.3d at
1094-95 (agency action is final if “immediatengpliance with its terms expected”). And,
while BLM field offices may have applied 1i018-034 for lease salessage-grouse habitat
areas upntil the Court issued its September 21, 2018 Memorandum Decision and Order and
Preliminary Injunction (its redcbeing limited only to federdnds encompassing sage-grouse
habitat management areas€ suprg, BLM continuedto follow IM 2018-034 in other lease

sales (non-sage-guse habitat areaajter the preliminary injunction issuedseeWWP’s Mem.

ISO MPSJ, p. 9, n.2 (Dkt. 135-1) (citidgppalachian Power Co. v. ER208 F.3d 1015, 1023
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(D.C. Cir. 2000) (“If an agency acts as if a do@nt issued at headquan is controlling in the

field . . . then [it] is for all practical purpes ‘binding™)). Togetler, these considerations
support the conclusion that IM 2018-034 wlas consummation of BLM’s decision-making
process — the fird@ennettfinal agency action” prong.

2. IM 2018-034 Determines Rights/Qipltions and Has Legal Consequences

Federal Defendants argue that IM 2018-034sdu determine rightsr obligations nor
does it have legal consequences because itys‘@agleneral statement of policy,” infused with
discretion throughout. Fed. Defs.” Mem. I845J & Opp. to WWP’s MPSJ, p. 14-15 (Dkt. 141)
(“IM 2018-034 does not impose ritghor obligations and givegLM officials ample discretion
in conducting the leasing process.”). Suchscdption is incompletegt best, as it largely
ignores the definitive pronouncements of IM 2@i®Bt that more accuratelsame the scene.

These directives make clear that IM 2@i®B4 is markedly different than IM 2010-117,
and illustrate that IM 2018-034 expressly ofpes how BLM conducts itsil and gas leasing.
See supra Where once there was no deadline for BieMiew of nominated lease parcels, IM
2018-034 now imposes a six-month review periodergtpreviously public participation in the
NEPA review process was always pernaifttM 2018-034 now provides no such guarantee,
leaving the subject entirely to BLM’s discratiovhere there was a 3&y public review and
comment period for every leasale, IM 2018-034 now eliminatéisat requirement; and, where
there had been a 30-day protest period20M8-034 now imposes a 10-day deadline for public
protests of proposed lease sales, including salés which no specific prior public participation
had been allowedComparelM 2010-117, 88 lIl.A, lIl.C.7, llL.E, lll.H pp. 5, 7-9 (BLMW454,
56-58),with IM 2018-034, 8§ Ill.A, 111.B.5, 11.D,IV.B pp. 2-4 (BLMW829-31).

Even if some strands ofdtiretion are involved in the laygeof these provisions, they

collectively prescribe and require an unmistakalifferent regulatory framework for BLM’s
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administration of oil and gasdse parcel revievand leasing decisionand, likewise, the

manner in which WWP is (or, WWP contends, is)radtle to participate in the same. As such,

IM 2018-034 contains significasubstantive and proceduralactges in BLM decision-making
practices and upon the rigtagad abilities of partiekke WWP to participatén or challenge such
practices and decisionsalt in a manner markedlgifferent than IM 2010-11%.See, e.gW.

Energy All. v. SalazaR011 WL 3738240, *6-7 (D. Wyo. 2011) (findiBgnnett’'sfinal agency

action test satisfied, in part, ete “Federal Respondents adopted a final, binding and substantive
change to, (indeed 180 degree reversalitsfpast practicesonicerning Section 390 CXs
[(categorical exclusion from review under RE)]” and “the 2010 Instiction was complete
‘about-face’ by the Federal Respondents compared to their paticps” while also “bind[ing]

the Federal Respondents’$ge also Cement Kiln Recycling Coal. v. EB23 F.3d 207, 216

® The cases Federal Defendants citehtmsthat IM 2018-034 is an agency guidance
document, and therefore not a finakagy action, are inapposite hei®eeFed. Defs.” Mem.
ISO MSJ & Opp. to WWP’s MPSJ, p. 15 (Dkt. 141). None of them bound the agency or any
other party.See Sierra Club v. ER&873 F.3d 946, 952-53 (D.C. Cir. 2017) (change to guidance
on how to measure proposed transportatioreptty impact on ambiemtr quality not binding
where guidance explicitly stated agency “was open to considering ladteeenative methods,”
as was subsequently applied in practice and modified over #weg) of Flight Attendants-
CWA v. Huerta785 F.3d 710, 717-19 (D.C. Cir. 2015) (FAA notice for aviation safety
inspectors dealing with expardiase of passenger portable alecic devices not binding given
that airlines “are free to ignore” itNat’'| Mining Ass’n v. McCarthy758 F.3d 243, 250-53 (D.C.
Cir. 2014) (EPA “final guidance” instructing EPsdaff to recommend limiteons for state-issued
National Pollutant Discharge Elimination petsmot binding because it was “legally
meaningless,” imposed no obligations or pbitions on regulated etigs, state permitting
authorities were “free to ignorg” and EPA itself characterizatlas lacking legal impactgtr.
for Auto Safety v. Nat'| Highway Traffic Safety Admdrh2 F.3d 798, 807-11 (D.C. Cir. 2006)
(agency guidance to automakers on voluntaryitmeg recalls” represerihothing more than a
privileged viewpoint in the legal debateidnot binding when agency is not bound to apply
guidelines in an enforcement action, but insteathains free to exercighscretion in assessing
proposed recalls and in enforcing the Act”).

" To their credit, Feder®efendants acknowledge thatestern Energy Alliancdound
that an IM issued by BLM was a reviewable fiagkency action” and that it is “[t]he only case
that [they] are aware of that involved an INjaeding agency procedures. .” Fed. Defs.’
Mem. ISO MSJ & Opp. to WWP’s MPSJ, p. 16k{D141); Fed. Defs.” Reply ISO MSJ, p. 3
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(D.C. Cir. 2007) (agency actions that “bind[ ] [@ig parties or the agenitgelf with the ‘force
of law™ are final) (quotingGen. Elec. Co. v. ERAR90 F.3d 377, 382 (D.C. Cir. 2002));
Appalachian Power208 F.3d at 1023 (finding EPA “guidaaicto be final because it was
binding and unequivocal, reasonintjT]he entire Guidance, from beginning to end . . . reads
like a ukase. It commands, itg@res, it orders, it dictates."McLouth Steel Prods. Corp. v.
Thomas838 F.2d 1317, 1320 (D.C. Cir. 1988) (“If atetment denies the decisionmaker
discretion in the area of its coverage, so teatshe, or they will automatically decline to
entertain challenges to the stiatent’s position, then the staterhenbinding, and creates rights
or obligations . . . .”)Nat. Res. Def. Council v. EPB843 F.3d 311, 319-20(LCir. 2013)
(“[T]he Guidance binds EPA regional directorglahus qualifies as final agency actionci;
U.S. v. Kaycee Bentonite Corp4 IBLA 183, 214 (1982) (BLM lia officers bound to follow
binding direction in instictional memoranda).

Additionally, legalconsequetes necessarily flow from the changes included within IM
2018-034. IM 2018-034 alters BLM's legal dutgder both FLPMA and NEPA to facilitate

public involvement in itdeasing decisionsSee infra(discussing transition from mandatory

(Dkt. 162). Still, they argue is wrongly-decided and distinguishble regardless because the IM
there was directly contrary to statutory reqoieats within the Energy Policy Act, whereas “IM
2018-034 does not contravene a specific statuagyyirement to conduct NEPA in a particular
way.” Fed. Defs.” Mem. ISO MSJ & Opp. WWP’s MPSJ, p. 16 (Dkt. 141). Setting aside
whetherWestern Energy Allianaequires an underlying statutory conflict, where BLM has
adopted de facto substantiveanriles in IM 2018-034 without following the requisite notice-
and-comment procedureseg infrd, they represent de facto final agency actiSee, e.gCtr.

for Auto Safety452 F.3d at 806 (D.C. Cir. 2006) (whemallenging substantive rules improperly
promulgated without notice and comment, petitionestnshow that they “either (1) reflect ‘final
agency action,’ 5 U.S.C. § 704, or (2) constiate facto rule or hding norm that could not
properly be promulgateabsent the notice-and-comment raéking required by 8§ 553 of the
APA. These two inquiries are alternative wayviewing the question before the court.
Although, if appellants could demarage the latter proposition &y would impligly prove the
former, because the agency’s adoptof a binding norm obviousiyould reflect final agency
action. In either case, appellant®uld have a viable cause of actigr(emphasis added).

MEMORANDUM DECISION AND ORDER - 26



Case 1:18-cv-00187-REB Document 174 Filed 02/27/20 Page 27 of 62

public participation in pael reviews under IM 2010-117, toore discretionary public
participation under IM 2018-034). Furtheretblimination of comment periods under certain
circumstances, as well as the shortened prp&e&ids, have an immedéand practical impact

on WWP, similarly-situated parties, and the public on the whole. As described by WWP in its
briefing, “[iinterested parties ristismissal in federalaurt for failure to &haust administrative
remedies if they do not follow the protest gges.” WWP’s Resp./Reply on XMPSJ, p. 6 (Dkt.
158)8 but compare also idat p. 6, n.3with Fed. Defs.” Mem. ISO MSJ & Opp. to WWP’s

MPSJ, p. 26 (Dkt. 141) (disputing smbility for waiver of claimdor failure to file timely
protest/exhaust adminiative remedies).

This potential risk is compounded bytaverlapping comment and protest periods,
combined with accelerated oil and gas lease paggew generally, all of which are left in IM
2018-034’s wake See, e.g.Ex. 1 to Stellberg Decl. (Dkt. 63-3) (illustrative table setting forth
schedules for September 2018 and December @048d gas lease sales in BLM’s western
states, including public commentpaptunities and protesteadlines). Plus, the burden of such
constraints upon public participation and conspesl protest periodialls most heavily upon
members of the public, as those who have nomdhpbtential lease parcels and BLM have had
far more time to evaluate and consider the detdisuch parcels. Hence, there are cognizable
and significant legal consequences — for bottVBind entitles like WWP — that can be argued
to result from IM 2018-034See Appalachian Powe208 F.3d at 1023 (“The short of the matter

is that the Guidance, insofar as relevant hisriépal agency action, flecting a settled agency

8 The result of an untimely protest mag the same under either IM 2018-034 or IM
2010-117, but the fact that IM20184s deadline is only one-thiras long as previously
prescribed (and in that,ten-day period which includesnbusiness days) greatly increases the
peril of a member of the publimissing the deadline, or beingable to finish the work upon a
protest within the time period allowed.
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position which has legal consequences botlstate agencies administering their permit
programs and for companies like those regméed by petitioners who must obtain Title V
permits in order t@ontinue operating.”).

IM 2018-034 impacts the parties’ rightsdaobligations while also contributing to a
different milieu of legal onsequences. Thereforeet@ourt is satisfied th&ennett'ssecond
final agency action prong is alswet. Set against this backgr IM 2018-034 is a final agency
action. See Indus. Customers of Nw. Utilities v. Bonneville Power Ad4ti&.F.3d 638, 646
(9™ Cir. 2005) (“In applying thesgrinciples, we have determinéuht certain factors provide an
indicia of finality, such as ‘whter the [action] amounts to a dfive statement of the agency’s
position, whether the [action] haglsect and immediate effect on the day-to-day operations of
the party seeking review, and whether immediat@pliance [with the terms] is expected.”)
(quotingCal. Dep't of Water Res. v. FERB41 F.3d 906, 909 {9Cir. 2003)).
B. IM 2018-034 is Procedurally and Substantively Invalid

1. BLM Promulgated IM 2018-34 Wiout Following Notice-And-Comment
Rulemaking Procedurddandated by Federal Law

IM 2018-034 did not have a publictice-and-comment period before being
implemented by BLM. As a result, WWP saljd,2018-034 was effectively “dead on arrival’
under the APA, FLPMA, and NEPASeeWWP’s Mem. ISO MPSJ, pp. 7-10 (Dkt. 135-1).
Federal Defendants contend no rulemaking wasired before issuing IM 2018-034 because it
“Iis a general statement of polieynd established only internalogedures for BLM field offices
to follow.” Fed. Defs.” Mem. ISO MS& Opp. to WWP’s MPSJ, p. 17 (Dkt. 141).

As a general matter, the APA requires aarmmy to use notice-and-comment procedures
to make any “rule.” 5 U.S.C. 8§ 553(b)-(sge alsal3 U.S.C. § 1740 (FLPMA Section 310

directing BLM to follow APA procedures whassuing rules and regulations). The APA
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exempts from this requiremennterpretive rules, general statents of policy, or rules of
agency organization, proceayor practice . . . .Id. at § 553(b)(3)(A). Asndicated earlier, the
hallmark of a substantive agency rule is thaaities the force and effeat law via the creation
of new rights or dutiesSee suprasee also Sacora v. Thom#&28 F.3d 1059, 1070{Lir.
2020) (interpretative rules canrtme “inconsistent withexisting laws or impose new rights or
obligations”). By contrast, it understood that a general staent of policy “advis[es] the
public prospectively of the manner in which #gency proposes to excise a discretionary
power.” Mada-Luna v. Fitzpatrick813 F.2d 1006, 1012-13%Zir. 1987). Such policies
“serve to educate and provide direction todlgency’s personnel indffield, who are required
to implement its policies and exercisediscretionary power in specific casesd. at 1013
(quotation marks and citations oreit). “The critical factor” irdetermining wheter a directive
constitutes a general statemenpolicy is “the extent to whicthe challenged [directive] leaves
the agency, or its implementing afital, free to exercise discretionfilow, or not to follow, the
[announced] policy in an individual casdd.

Thus, to qualify as an exenept statement of policy, two reigements must be satisfied:
(1) the policy operates only prospectivelpdg2) the policy does “nagstablish a binding
norm,” and is not “finally determinative of thesues or rights to whidit] address[es],” but
instead leaves officials “free to consider thdividual facts in the various cases that aridéd.”
at 1014 (quotation marks and citations omitted)s twvell-established that an agency may not
label a substantive change to a rule an im&tghion simply to avoid the notice and comment
requirements.”Air Transp. Ass’n of Am. v. Fed. Aviation Admi®1 F.3d 49, 55 (D.C. Cir.
2002);see also Appalachian Powet08 F.3d at 1024.

Piecing out the content of IM 2018-034’s womglieaves space to argue both sides of the

issue, but for reasonsr@hdy articulated, IM 2018-034 is nogeneral statement of policy. Itis
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written in binding terms. It isffective immediately. It outlinethe leasing praadures for all
current and future parcels under review byMBtield offices and coespondingly creates
binding legal obligations. And, it tseated as binding in the fiel&ee supra It does not clarify
existing policy as much as it creates it. Thodggtretion exists in limited degree on some
details, IM 2018-034 allows for no discretion on essential detailsasi€h) the six-month

review period; (2) no automatic public participatin the NEPA review picess; (3) elimination
of a 30-day public review and monent period for each proposkedse; and (4) imposition of a
shortened, 10-day protest peridgiee i These are requirements — not general statements of
clarifying policy — for oil and gakasing on BLM-administered lands.

Despite the substantive revisions @néd in IM 2018-034's oil and gas leasing
framework, its procedures did notlav notice-and-comment rulemakingee supra IM 2018-
034 thus fails FLPMA's requiremé that “the Secretary, bnggulation shall establish
procedures . . . to give . . . the public adeégumentice and an opportunity to comment upon the
formulation of standards and @ita for, and the management thfe public lands.” 43 U.S.C.

§ 1739(e) (emphasis addedge alsat3 U.S.C. § 1712(f). A similaacenario was considered in
Natural Resources Defense Council, Inc. v. Jami8ab F. Supp. 454 (D.D.C. 1992). There,
the plaintiffs challenged BLM'adoption of public participatioprocedures for coal leasing
spelled out in a “competitive coal leasing handbodk.”at 468 (“Plaintiffs’ count VIII

challenges not the substance & gublic participation procedes adopted by the Secretary, but

® Moreover, as discussed cugioral argument, nothing ingtrecord reveals that anyone
within BLM exercised any discretion in applyisgmething other than the procedures outlined
within IM 2018-034. This helps buttress thdiao that IM 2018-034 was indeed binding and
consistently used in the field arttus, indicative of a substantivdeuather than an interpretive

policy.

10 And, as highlighted to follow, certaof these requiremesntonstrain public
participation in BLM oil and gas leasingadsions in violation of FLPMA and NEPASee infra
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the lack of regulations implementing these priovis.”). In granting ssnmary judgment in the
plaintiffs’ favor, the court found:

Plaintiffs correctlyassert that Congress has maadamplementation of the public
participation provisions by regulationgadving no discretion to the agency.
Congress has addressed this precisetigmesBoth sections 309(e) and 202(f) of
FLPMA use the imperative “shall” and espify that their public participation
opportunities will be established “by regulatiorif'the intent of Congress is clear,
that is the end of the matter, for the coastwell as the agency, must give effect to
the unambiguously expressmtent of Congress.

Defendants respond to these undeniafalets by suggesting that plaintiffs’
insistence on the protection provided by fagans “trivialize[s] Section 309(e) of
FLPMA since public participation procecks are spelled ounh an agency
handbook, and the handbook cannot be clérgleh as to terminate public
participation without violahg the Federal Advisory @omittee Act. Whether or

not the stability of the current public parnpation rules is aglquately guaranteed
without additional regulations is a policy question. Congress left the Secretary no
discretion in how to provide that guatee: notice and comment rulemaking.
Consequently plaintiffs’ Motion for SummaJudgment on this count must be
granted.

Jamison 815 F. Supp. at 468-69 (emphasis addetiprnal quotation marks and citation
omitted).

In sum, IM 2018-034 is a substase rule that, consistent withamison should have
been issued through APA/FLPMA noticadacomment procedures. It was hbilM 2018-034

is therefore proadurally invalid.

11 This also applies to WWP's overlapgiargument that IM 2018-034 violates the
notice-and-comment procedures reqdiunder CEQ’s NEPA regulationSeeWWP’s Mem.
ISO MPSJ, pp. 9-10 (Dkt. 135-1) (BLM's issuancdMf2018-034 also viol&d its obligation to
‘make diligent efforts to involvéhe public in preparing . . t§] NEPA procedures.”) (quoting
40 C.F.R. 8 1506.6%ee alsd-irst Am. Compl., 11 319-325 (DKZ8) (Within WWP’s Fifth
Claim for Relief: “BLM did not provide publiaotice or an opportunity to comment on IM
2018-034 before promulgating it, wiolation of FLPMA and CEQ mgulations. . . . Accordingly,
IM 2018-034 must be held unléu and set aside under the ARs without observance of
procedure required by FLPMA and CEQ regulationslii) other words, aiolation of FLPMA'’s
notice-and-comment rulemaking requirement extends to NEPA'’s similar notice-and-comment
rulemaking requirementSee, e.gW. Watersheds Project v. Kraayenbri2k06 WL 2348080,
*7 (D. Idaho 2006) (“While the analysis of WWRkance of success has proceeded to this point
under NEPA, the same analysis can be maderJfRiLPMA]. Public input has the same
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2. IM 2018-034 Improperly Constrains FiglParticipation in BLM Oil and Gas
Leasing Decisions

Public involvement in oil and gasalging is required under FLPMA and NEP8ee
Kraayenbrink 2006 WL 2348080 at *7 (FLPMA’s and NEPA'statutory language values
public input on long-range issu@preparation [. . .] of planand programs’) as well as on day-
to-day issues (‘the management of’ and ‘exiecuof’ those long-range plans). This same
language promotes early public peigation at the ‘formulationstage, before the decision is
made.”) (quoting 43 U.S.C. § 1739(e)). Thegsjimn here is whetldM 2018-034 sufficiently
allows for such public involvement. The answersirhe a complete “yes.” Here, the answer is
“no, not quite.”

FLPMA and NEPA neatly parallel eachet in their emphasis upon public participation,
with their statutory framewérlargely in unison on suchraquirement. For example:

e “In exercising his authorities under tAet, the Secretary, by regulatioshall
establish procedures, including pubthearings where appropriate, give . . .
the public adequate notice and an opportytd comment upon the formulation
of standards and criteria for, and tparticipate in, the preparation and
execution of plans and programs for, and the management of, the publi¢ lands
43 U.S. C. § 1739(e) (emphasis added).

e “The Secretaryshall allow an opportunity for public involvemerand by
regulation shall estabhs procedures, includingoublic hearings where
appropriateto give . . . the public adequatetice and opportunity to comment
upon and participate in the formulation of plans and programs relating to the
management of the public lantd#3 U.S.C. § 1712(f) (emphasis added).

e “The term ‘publicinvolvement’” meanghe opportunity for participation by
affected citizens in rulemaking, deioin-making, and planning with respect to
the public landsincluding public meetings or heags held at locations near
the affected lands, or advisory mechanisonsuch other peedures as may be
necessary to provide plibb comment in a particular instance.” 43 U.S.C.
§ 1702(d) (emphasis added).

elevated role in FLPMA that it has under R FLPMA requires BLM to give “the public
adequate notice and an opportunity to commeon the formulation of ahdards and criteria
for, and to participate in, the preparatiodaxecution of plans and programs for, and the
management of, the public landg¢uoting 43 U.S.C. § 1739(e)).
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e ‘“Federal agencieshall to the fullest extent possible. [ijmplement procedures
to make the NEPA process more usédutlecision-makers and the public” and
“[e]ncourage and facilitate public inveément in decisions which affect the
quality of the human environmént 40 C.F.R. § 1500.2(b),(d) (emphasis
added).

e “NEPA proceduresnust insure that environmental information is available to
public officials and citizens before dsicins are made and before actions are
taken The information must be of high dila Accurate scientific analysis,
expert agency commentand public scrutiny are esstal to implementing
NEPA. ...” 40 C.F.R. 8500.1(b) (emphasis added).

e “In determining whether to prepare amvironmental impact statement the
Federal agency shall . . tife proposed action [does mmirmally require either
an EIS or an EA], prepare an [EAT'he agency shall involve environmental
agencies, applicants, and the pigblto the extent practicahlen preparing
assessments required by 8§ 1508.9(8)(1%10 C.F.R. 1501.4(b) (emphasis
added)see alsa@l3 C.F.R. 88 46.305(a), 46.435(djscussing obligation under
NEPA to provide for public involverm¢ and seek public comment when
preparing EAs and EISs).

e “Agenciesshall [m]ake diligent efforts to wolve the public in preparing and
implementing their NEPA procedurgsnd] solicit appropriate information
from the publi¢’ 40 C.F.R. § 1506.6(a),(d) (emphasis added).

On a very fundamental level, it straic@mmon sense to see hdvese requirements are
met when comparing IM 2018-034ite predecessor, IM 2010-117. &ths, how can it be said
that IM 2018-034 provides the reged public participation “to thiullest extent possible” and
“to the extent practicable,” vem it is dramatically more sérictive on the issue of public
participation than what was called for in IM 2010-1177?

Further, IM 2018-034 eliminates the prirequirement contained in IM 2010-117 that
BLM “[s]tate and field officewill provide for publigarticipation as part of the review of
parcels identified for potential leasing through the NEPA dampe documentation process,”
swapping in its place the more discretionamayprovide for public partipation during the

NEPA process . .. .ComparelM 2010-117, 8 Ill.C.7 (BLMW456)with IM 2018-034,

8 111.B.5 (BLMW830). Discretionary public pacipation is not comigant with FLPMA and
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NEPA. SeeW. Watersheds Project. v. KraayenbribB8 F. Supp. 2d 1302, 1316 (D. Idaho
2008) (“Congress, in FLPMA, did not give the Blany discretion to cut the public out of these
management and execution issues. Yet the BLMssegrant itself that forbidden discretion in
its regulatory revisions. Accomdjly . . . WWP has met its ‘heavigurden of proving that those
revisions limiting public input constite a facial violation of FLPMA.”}?

This concern is heightened becallde2018-034 also departs from IM 2010-117 by
declaring that public commentn® longer required in lease salesvhich the agency issues a

DNA,* and there is no provision fouplic comment on lease salesielhhave received an EA.

12 1n Kraayenbrink the agency removed certain orgaions from a list of “interested
publics” who were to receive notice igbues concerning grazing allotmenkgaayenbrink 538
F. Supp. 2d at 1309. The agency also eliminptdaic involvement frona variety of actions
involving grazing, including “adjustents to allotment boundaries¢hanges in active use,”
“emergency allotment closures,” and the “issuasrceenewal of individuabermits or leases.”
Id. This Court granted the plaintiff's motidor partial summary judgent, holding that the
regulatory revisions impropegrlimited public involvementunder NEPA and FLPMASee id at
1312-16, 1325. Federal Defendants argueKhadyenbrinkis distinguishable, claiming that,
unlike the regulations consider#tere, “the procedures aded in IM 2018-034 do not exclude
particular groups from decision-making and do eloninate public involvement in particular
actions.” Fed. Defs.” Mem. ISO MSJ & Opgp.WWP’s MPSJ, p. 24 (Dkt. 141). The Court
disagrees — IM 2018 not only gtad BLM discretion in determing whether to involve the
public in oil and gas leasing decisiosge€ supry it eliminated previously-permitted public
involvement from sales approved with a Detmation of NEPA Adequacy (“DNA”), and
seemed to remove the previously-guagadtcomment period on lease sale E#&2(infrg. In
this sense, this case aligns with Fatl®efendants’ own characterizationkdfaayenbrink See
Fed. Defs.” Mem. ISO MSJ & Opp. to WWRAPSJ, p. 24 (Dkt. 141) (Federal Defendants
summarizingKraayenbrinkas follows: “Thus, the procedures in the regulations were changed —
not just, as in the present casechange ‘will’ to'may’ — but to fundamelly eliminate public
involvement from actions thatelpublic was previously inted to provide input on.”).

13 According to Federal Defendants, “BlLiMay use a DNA if it has already analyzed the
impacts of its leasing decisi in another NEPA documeand has provided sufficient
opportunity for public participatioduring the preparation of thatréar document.” Fed. Defs.’
Mem. ISO MSJ & Opp. to WWP’s MPSJ, pp. 22{Z5t. 141) (citing 43 C.F.R. 88 46.120(c),
46.300(a)(2))see also idat pp. 32-33. This naturally presumes an “apples to apples”
comparative, site-specific analysiSeeWWP’s Resp./Reply on XKASJ, pp. 16-18 (Dkt. 158)

(in context of September 2018 Nevada Leade:S§T]he use of a DNA was improper as
BLM'’s prior NEPA analysis never analyzed thiesspecific effects obil and gas development
on these parcels; and . . . BLM violatedaten NEPA Handbook in not allowing fresh public
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ComparelM 2010-117, § Ill.E p. 8 (BLMWA457) (alloing 30-day review and comment period,
respectively)with IM 2018-034, § 111.D p. 3 (BLMW830§‘If the BLM concludes that a DNA
will adequately document that existing NEPA gs# is sufficient to support the proposed
action and the action is consistent with theRMo further public comemt period is required

for the DNA,” while silet on matter of EA}* In turn, for a significant subset of lease sales
(those involving DNAs and EAs)M 2018-034 eliminates contgroraneous public involvement
entirely and relegates any softpublic input to the muclater-in-time (and, WWP would
contend, too late in time) advarsal protest period with a 10-gaeadline (rather than IM 2010-
117’'s previous 30-day deadline), neutralizing dimdinishing the substantive and practical value
of such upfront inputSee, e.gKraayenbrink 538 F. Supp. 2d at 1309, 1314-16 (holding that
BLM violated FLPMA and NEPA, in part, by “tfting the interested public] out of the
discussions between the BLM and the ranchetBe formulation stage of decisigheven

though public still had opportunity farotest and appeal grazing decisions, stating further: “[A]

proposed decision carries with it an inevitablemeatum favoring that sailt, an effect NEPA

comment on the DNAs.”) (citing (BLMW298) (81 NEPA Handbook, stating: “In general,
where the new proposed action has not alreaéy lliscussed during publiovzolvement for the
existing EA or EIS, some additional publio/zolvement for the new proposed action will be
necessary.”))see alsdruller Supp. Decl. T 6 (Dkt. 63-)in the case of the Nevad& Ruarter
oil and gas lease sale, for instance, BLM retingpast NEPA lease sa@alyses that didn’t
actually encompass the areas vehidre parcels were locate@he practice of relying on DNAs
is especially problematic because it limits juiparticipation to the protest process.”).

14 The Court has given cartfconsideration to Feddrmefendants’ and Defendant-
Intervenors’ arguments that NERes not require the circulatiofian EA in every case, that
the lease sale protest is aa&iure of BLM’s regulationsna, more generally, that IM 2018-034
is consistent with BLM regulationsSeeFed. Defs.” Mem. ISO MSJ & Opp. to WWP’s MPSJ,
pp. 21-26 (Dkt. 141); Def.-IntervdMlem. ISO MPSJ & Opp. to WWP’s MPSJ, p. 7 (Dkt. 149).
But this ignores the fact that IM 2010-11"&¥piously required cingdation and comment on
DNAs and EAs and that BLM's retations represent floors, not cap all the while keeping in
mind that FLPMA and NEPA variously require public participatianttte fullest extent
possible” and “to the extent practicableSee supra

MEMORANDUM DECISION AND ORDER - 35



Case 1:18-cv-00187-REB Document 174 Filed 02/27/20 Page 36 of 62

seeks to avoid by ‘ensur[ing] that federal ages@re informed of ermdnmental consequences
before making decisions . .””) (quotingCitizens for Better Forestry841 F.3d at 970 (first
emphasis added, secondgasis in original))see also, e.g68 Fed. Reg. 33796 (June 5, 2003)
(available at 2003 WL 21280722) (in context ofBlwildfire management decisions: “The
appeal process is not part of the public pgrdtton required by Sectiod309(e) of FLPMA.").

There are differing viewpoints about how fesldands are to be managed, and how the
resources of federal lands @oebe used. Disagreementismmon over decisions made by
federal agencies, such as BLIWho have the responsibility to kethose decisions and there is
a well-understood zone of discretion in the law thafiven to agencies in the consideration,
making, and implementatiasf such decisionsSee, e.gKraayenbrink 538 F. Supp. 2d at 1313
(“Public participation is, by naturenessy. To manage it, agenamgst be ‘given ample latitude
to adapt their rules and policiesdibanged circumances.”) (quotingMotor Vehicle Mfrs.
Ass’n 463 U.S. at 42) As referenced earlier, that distom is hard-baked into the APASee
supra(citing 5 U.S.C. 88 706(2)(A), (C)-(DRrovidence Yakim&11 F.3d at 119Q & G Sales
Ltd., 473 F.3d at 1051). But in this case, theord contains compelling evidence that BLM
made an intentional decisionltmit the opportunity for (and, in $oe circumstances, to preclude
entirely) contemporaneous pubiitvolvement in decisions coneeng whether to grant oil and
gas leases on federal lands.

BLM contends that it has stiretion in these spaceSee generallfFed. Defs.” Mem. ISO
MSJ & Opp. to WWP’s MPSJ, pp. 21-25 (Dkt. 141pintiffs cannot showhat the procedure
in the IM [2018-034] is faciallynvalid, however, because thd allows BLM officials to
provide for public partipation when it deems such paipiation to beappropriate.”)see also
Def.-Intervs.” Mem. ISO MPSJ & Opp. to WWR$PSJ, p. 7 (Dkt. 149) (“BLM’s exercise of

discretion in affordingoublic comment and protest periods for the lease sales is entirely
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reasonable under the APA standard of revaen is in accordance with both FLPMA and
NEPA.”). However, that discretion exists smd as the decisions maneet the requirements
of the law — specificallyhere, FLPMA and NEPASee Kraayenbrink38 F. Supp. 2d at 1315
(“The BLM asserts that the rewasis do not prevent it from seekipgblic input at its discretion.
Assuming that is true, the revisions woulolaie FLPMA. The mandatory use of the term
‘shall’ removes the BLM'’s discretion toghi and choose the circumstances for public input.
Under the specific circumstances listed in theustat the ‘formulation oftandards and criteria
for, and . . . the preparation and execution ahpland programs for, atfte management of, the
public lands’ — the BLM must provider public input.”)(emphasis addedEhurchill Co. v.
Norton 276 F.3d 1060, 1072{Cir. 2001) (“We must . . . stily interpret the procedural
requirements in NEPA and the CE€gulations ‘to the fullest exté possible’ onsistent with

m

the policies embodied in NEPA. ‘[G]rudginggopiorma compliance will not do.™) (quoting
Lathan v. Brinegar506 F.2d 677, 687 {oCir. 1974)). Here, BLM inescapably intended to
reduce and even eliminate public participatiothie future decision-makg process. Regardless
of the reasons for doing so, the fact of daongn the manner pswed by BLM cannot be
reconciled with FLPMA'’s and NEPA's overdniog mandates. IM 2018-034 is therefore
substantively invalid.

To recap, IM 2018-034 is subject to judicscrutiny under the APA as a reviewable
agency action. And, where, as in the dase, IM 2018-034 is both procedurally and
substantively invalid under FLPMA and NEPAgtAPA is likewise implicated. The Court’s
findings on these points are th@g@uct of applying the law to IM 2018-034's blueprint. To be
clear, this conclusion is grounded in the reguients of the statutes — the Court is not

substituting its judgment in placof BLM’s; nor, obviously, is t Court blindlyrubber-stamping

BLM'’s decisions.
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3. IM 2018-034's Issuance Wasbitrary and Capricious

Under the APA, agency action may beastle if it is arlirary and capriciousSee
supra(citing 5 U.S.C. 8 706(2)(A)). Under this stiard, an agency must “examine the relevant
data and articulate a satisfagt@xplanation for its action,” aluding departures from prior
policy — in short, agency actiorquires “reasoned decision-makingsée suprgquoting Motor
Vehicle Mfrs. Ass’463 U.S. at 43, 5Zee also F.C.C. v. Fokelevision Stations, Inc556 U.S.
502, 515 (2009) (agencies “may not depart from a prior policyub silentioor simply
disregard rules that are still on the books,” @ndst show that there are good reasons for the
new policy.”).

With this standard in mind, WWP argueatthM 2018-034 is arbitrgrand capricious as
no acceptable reason was provided for implementing IM 2018-034 and, in doing so, BLM
improperly reduced public participation fnooil and gas leasg on public landsSeeWWP’s
Mem. ISO MPSJ, pp. 12-15 (Dkt3%-1) (“The record reveals rmmmntemporaneous analysis by
BLM that would explain or justify its determation that longer coment and protest periods
were not ‘practicable’ or ‘podslie,” or even a record of holiM 2018-034 was developed. This
violates the fundamental requinent that an agency must aally ‘articulate a satisfactory
explanation for its action’ including a ‘ratidn@onnection between the facts found and the
choice made.”) (quotind/lotor Vehicle Mfrs. Asss463 U.S. at 43). Federal Defendants
counter that IM 2018-034 did nog¢quire notice-and-commentiemaking; therefore, they
contend, it could not barbitrary and capricious and, regardl€tise record provides a sufficient
explanation” for its adoption. Fed. Defslem. ISO MSJ & Opp. to WWP’s MPSJ, pp. 27-28
(Dkt. 141). For the reasons that follow, tBeurt concludes that IM018-034’s issuance was

arbitrary and capricious.
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To repeat, IM 2018-034 is a final ageramtion that required notice-and-comment
rulemaking. See supra Therefore, contrary to Fedeiaéfendants’ position, IM 2018-034 is not
immune from being arbitrary and capricious if thstification for its implenentation is lacking.

On that score, federal agencies “musivjae the public with dficient environmental
information, considered in the totality of@umstances, to permit members of the public to
weigh in with their views and thus inforthe agency decision-making procesB&ring Strait
Citizens for Responsible Res. DevU.S. Army Corps of Engr§24 F.3d 938, 953 {oCir.
2008);see also Kraayenbrinkb38 F. Supp. 2d at 1315 (“The dl@aeaning of the statutory
language . . . is that public inpistrequired on long-range issugereparation . . . of plans and
programs’) as well as on day-to day issudse(ihanagement of’ aridxecution of’ those long-
range plans).”). Despite thisquirement, in imlgmenting IM 2018-034BLM jettisoned prior
processes, practices, and normfawor of changes that empliwed economic maximization — to
the detriment, if not outright elusion of pre-decisional opportur@s for the public to contribute
to the decision-making process affagtthe managemenff public lands.

For example, within its October 24, 2017 “&lifiReport: Review of the Department of
Interior Actions That Potentially Burden Dostie Energy” (prepared in response to Executive
Order (EO) 13783}, the Department of Int@r commented that, “[flor too long, America has

been held back by burdensome regulations orenergy industry,” requing the “[e]liminat[ion

15 0On March 28, 2017, President Trump issued EO 13783, titled “Promoting Energy
Independence and Growth.” (BLMW 759). Itatited that all executive departments and
agencies “immediately review existing regulations that potentially burden the development or
use of domestically produced energy resourcdsagpropriately suspend, revise, or rescind
those that unduly burden the developmerdarhestic energy resources beyond the degree
necessary to protect the public inte@sotherwise comply with the law.ld. EO 13783 gave
all federal agencies 180 days to submit a finpbrewith “specific recommendations that, to the
extent permitted by law, couldl@Viate or eliminate aspects of agency actions that burden
domestic energy production.” (BLMW 760).
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of] harmful regulations and unnecesspojicies.” 82 Fed. Reg. 50532-01, *50533, 35
(November 2017) (available at 2017 WL 49189&@g alsqBLMW 777-78). As to IM 2010-
117 specifically, the Report indicated that itifhe replaced with résed guidance for the
purpose of establishing greater efficienciethimoil and gas leasimgocess” because IM 2010-
117 “resulted in longer timames in analyzing amésponding to protests and appeals, as well
as longer lead times for BLM tear and make available parchis oil and gas lase sales.” 82
Fed. Reg. 50532-01 at *50536&e alsdBLMW 784). There is no mention of “public
participation” in the Report.

In this context, IM 2018-034 was a meclsam for unharnessing jor constraints upon
oil and gas leasing by specifically reducing omatiating public involvemet in the oil and gas
leasing proceslsecausesuch public involvement hinderdiae oil and gas production industry.
Doing so certainly served to meet the stdfmdpose” of IM 2018-034 that is, reducing or
precluding public participation will “streaminthe leasing process to alleviate unnecessary
impediments and burdens, to expedite the afteaf lands for lease. . .” IM 2018-034,
“Purpose” p. 1 (BLMW828). But the route chodgnBLM could not reach that destination
because the public involvement requirementSld?MA and NEPA cannot be set aside in the
name of expediting oil and gas leasales. It is axiomatic thtte benefits of public involvement
and the protocol by which publinvolvement is obtained aret “unnecessary impediments and
burdens.”

The agency’s administrative record revealsanalysis that wouldx@lain or justify the
transition from IM 2010-117 to 2018-034 ane ttesulting curtailrant of the public’s
involvement in oil and gas leiag decisions on public landsee California v. Bureau of Land
Mgmt, 277 F. Supp. 3d 1106, 1122 (N.D. Cal. 2017) (BLM agency action was arbitrary and

capricious where it “only took intaccount the costs tbe oil and gas indiiry of complying
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with the [prior administration’s] Rule and comigly ignored the benefits that would result from
compliance. . .. If the words ‘justice so reqggirare to mean anythinthey must satisfy the
fundamental understanding of justice: thatdfuiees an impartial lookt the balance struck
between the two sides of the scale, as thadcstatue of the blindfided goddess of justice
holding the scales aloft depictblerely to look at onlyone side of the scales, whether solely the
costs or solely the benefitsufiks this basic requirement. &g Supreme Court squarely held,
an agency cannot ignore ‘an importaspect of the pblem.”) (quotingMotor Vehicle Mfrs.
Ass’n 463 U.S. at 43). Faster and easease sales, at the expeabpublic partigpation, is not
enough, highlighting that IM 2018-034'ssuance was arbitrary and capricious.

C. The Phase One Lease Sales Were @ucted Under IM 2018-034 and Restricted
Public Involvement

The parties do not dispute that BLM apgli@ither partially ocompletely) IM 2018-034
in approving the Phase One lease saleampareWWP’s Mem. ISO MPSJ, pp. 15-18 (Dkt.
135-1),with Fed. Defs.” Mem. ISO MSJ & Opp. WWP’s MPSJ, pp. 30-35 (Dkt. 141), Def.-
Intervs.” Mem. ISO MPSJ & Opp. to WWP’'sR&J, pp. 13-16 (Dkt. 149). A table contrasting
the five lease sales, their NEPA docum#atg and their respective comment and protest

periods generally reflects this:

Phase One Lease Sale NEEA Comment Protest Period
Compliance Period | (post-IM 2018-034)
June 2018 Wyoming EA 30 10
(pre-IM 2018-034)
June 2018 Nevada EA 30 10
(pre-IM 2018-034)
2 EAs 30 10
September 2018 Wyoming (pre-IM 2018-034)
EA 14 10
September 2018 Nevada 2 DNAs 0 10
2 EAs 17 10
September 2018 Utah EA 0 10
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See id see alsdx. 1 to Stellberg Decl. (Dkt. 63-3Rather, the dispute between the parties on
this issué® centers on the legal sigrifince, if any, in applying IM 2018-034’s abbreviated
comment and protest periods to the Phase Gase Isales in light adWWP’s actual submission

of comments and protests to those same $alEsderal Defendantsid Defendant-Intervenors

say that WWP was never prevented from submitting substantive comments on the Phase One
lease sales for BLM'’s considerati@and that WWP, in fact, did s&eeFed. Defs.” Mem. ISO

MSJ & Opp. to WWP’s MPSJ, pp. 31-34 (Dkt. 14Dgf.-Intervs.” Mem. ISO MPSJ & Opp. to
WWP’s MPSJ, pp. 2, 6, 9-10, 13-16 (Dkt. 149).résponse, WWP does ndaim that they

were completely shut out tifie process, arguing instethat IM 2018-034 (with its

corresponding shortened/non-agis comment periods antlatened protest periods)

improperly precludetheaningfulpublic involvement — congisnt with NEPA and FLPMA —

16 Federal Defendants and Defendant-Intervenmderstandably also argue that the
procedures in IM 2018-034 are already consistéth FLPMA and NEPA such that their
application to the Phase One lease sadkesvise complied with NEPA and FLPMASeeFed.
Defs.” Mem. ISO MSJ & Opp. to WWP’s MPS¥p. 31-35 (Dkt. 141); Def.-Intervs.” Mem. ISO
MPSJ & Opp. to WWP’s MPSJ, pp. 7-9 (Dkt. 14®owever, the Court has already concluded
that IM 2018-034 is proceduralbnd substantively invalidSee supra

17 Defendant-Intervenors adidinally argue that “BLM povided ample opportunity for
public participation on the undgihg RMPs,” and that WWP “ade extensive use of [the]
multiple opportunities to submit extensive and dietbcomments . . . at various stages in the
land use planning process, including submit{ithgcomments on the draft RMPs, (2) comments
on the applicable [RMPs], [and ] (3) protestdhad final RMPs . . . . Def.-Intervs.” Mem. ISO
MPSJ & Opp. to WWP’s MPSJ, pp. 2, 9-12 (Dkt. 143his argument misséhe point to the
extent it does not address whettiee later-in-time application of IM 2018-034 to the Phase One
lease sales improperly restricts pulparticipation under NEPA and FLPMASeeWWP’s
Resp./Reply on XMPSJ, pp. 17, 19{Zikt. 158) (“RMP EISs canndte used in place of pre-
leasing NEPA analysis. . . . The fact that pEtBs contained general discussions of oil and gas
development does not eliminate BLM’s duty to pdw/site-specific NEPA analysis — and public
comment — before approving sifeclease sales.”) (citinlew Mexico ex rel. Richardson v.

BLM, 565 F.3d 683, 688 (Y0Cir. 2009);Blue Mts. Biodiversityroject v. Blackwoodl61 F.3d
1208, 1214 (9 Cir. 1998)).
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relative to the Phagene lease saleSeeWWP’s Mem. ISO MPSJ, pp. 15-18 (Dkt. 135-1);
WWP’s Resp./Reply on XMPSJ, pp. 25-2&{D158). The Court agrees.

EssentiallyFederaDefendand’ and Defendant-Intervendnsosition on the issue boils
down to a “no harm no foul” argument. Butifcepted, such a position penalizes WWP for
simplytrying to comply with IM 2018-034's new requireents while presuming that their actual
efforts in doing so adequately incorporatied full breadth and depbf their position on a
particular lease sale. The fact of such comiienvithout more, doasot mean that WWP has
meaningfully contributed, or aseaningfully as it could havend would have contributed in a
different public partigpation framework, to the leasing@cision process given the protocol
contained in IM 2018-03% WWP’s supporting declaratis confirm as much.

June 2018 Nevada Lease Sale

e “In 2018, Basin and Range Watclsubmitted comments opposing
Environmental Assessnt DOI-BLM-NV-B020-2018-0017-EA June 2018
Competitive Oil and Gas Lease Salthe lease sale covers 300,000 acres on
Nevada BLM’'s Battle Muntain District, includingimportant sage-grouse
habitat. We expressed concerns about water quality, habitat impacts, cultural
resources and visual contacts. . . afilng these comments was more difficult
than for other projects | have commented on in the past because BLM’s

18 Defendant-Intervenors ctaithat WWP must demonsteathat they would have
provided “substantially differenthformation had they been giwenore time. Def.-Intervs.’
Mem. ISO MPSJ & Opp. to WWPNIPSJ, pp. 6, 8-9 (Dkt. 149) (citirliance for the Wild
Rockies v. Farnswortt2017 WL 1591840 (D. Idaho 201 Bequoia ForestKeeper v. Ellipg0
F. Supp. 3d 1371 (E.D. Cal. 2014)). But theesd3efendant-Intervenors cite for this
proposition relate to whether tpeblic had been given suffigieinformation to comment upon.
See Farnsworth2017 WL 1591840 at *6 (“Moreover, Wdnce filed comments during the
public comment period and those commentgecthe same issues it now raisgsywing that it
had enough information to flag theissues for the Forest Servite(citing Sequoia
ForestKeeper50 F. Supp. 3d 1371 at 1388) (rejectinguament that public outreach on logging
project was insufficient in palbtecause “the specificitgnd scope of information Plaintiffs did
provide in their commentshows that they were adequately mfied of the issues.”)). Here, the
issue is not whether the pubhad enough information, but wther the public had enough time
to digest and respond toetinformation provided FarnsworthandSequoia ForestKeeper
therefore do not squarely apply. RegardlBefendant-Intervenors’ pposed standard is
largely satisfied because theoed indicates that WWP andhetr organizations were impacted
by IM 2018-034's abbreviated deadline€See infra
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environmental analysis was incrediblggue and providetittle meaningful
site-specific analysis. . . . After thengl EA came out (with no major changes),
Basin and Range Watch pested the BLM’s DecisioRecord and Finding of
No Significant Impact for the project May of 2018. BLM made protesting
very difficult by limiting the protest period to only 10y . .. The lease area
concerns over 300,000 acres that coedgherience a direct and cumulative
basis. Had this lease sale beemiewed with an Environmental Impact
Statement or at least a longer protesiqok | would have had more time to visit

the region. . . . The prest period was also effeatily even shorter than 10
days because | had to have it finished 2 days before the deadline to get it in on
time . ... A lot of details had to be eliminated to meet the deadline. . .. If |

had more time to write the protestcduld have provided a wealth of site-
specific information thak simply couldn’t providevorking under such a tight
deadline and on such short notice. | alsmted to raise more meaningful issues
about cultural resources and want@ed consult more people from Native
American tribes over theconcerns about water contamination, but the short
ten-day window made it veryroblematic to contact people living in these rural
regions. ... The shorterq@ds make it harder for us to mobilize the interested
public and write detailed coments to inform the &mcy’s decision-making.”
Emmerich Decl. §17-23 (Dkt. 30-7).

e “WWHP’s ability to provide input on [thdune 2018 Nevada] lease sales suffered
due to the new extremely short pultemment and protest periods under IM
2018-034.” Fuller Decl. 11 54-55 (Dkt. 30-4ge alsad. at T 47 (“I was not
able to . . . provide as much sagetge and migratory birthformation as |
would have liked to for the Nevadank Battle Mountain lease sale.”).

e “Similarly, we would have provided me sage-grouse and migratory bird
information for the June 2018 Battle Moumtaiil and gas lease sale protest in
Nevada, but were not able to because of the extremely short protest period and
competing priorities.” Mtvar Decl. { 26 (Dkt. 30-3).

e “Basin and Range Watch has been irgezd in becoming more involved in
opposing oil and gas leases in Monitor Valley and Little Fish Lake Valley,
because of its long-standing intstein conserving ecosystems from
development, energy exttamn, and fragmetation. However, it has been
hindered by the short deadlines to comnmnsuch lease sales over so large an
area.” Cunningham Decl. T 8 (Dkt. 30-5).

September 2018 Wyoming Lease Sale

e “The extremely short new comment efs are too brief to allow [WWP’s]
staff, members, and supporters to conditet\ssits withBLM to observe on-
the-ground conditions. This impovanes BLM decision-making because
many [WWRP] staff, members, andupporters have been engaged with
management of lands aake in these oil and gas leasing decisions for years
and could provide valuable insight into ecological changes over time. We are
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also not able to provide as much imf@tion as we woultlke in our comments
to BLM. For the September 2018 Wwying oil and gas lease sales, [WWP]
signed on to group comments but were alge to comment independently or
bring our organizational sage-grouse ekpe to bear as much as we would
have liked to . . . .” Molar Decl. 1 226 (Dkt. 30-3).

e “WWHP's ability to provide input on [th&eptember 2018 Wyoming] lease sales
will suffer due to the new extremely short protest periods. . . . The upcoming
September 2018 BLM Wyomirlgase sale is an especially challieggone for
the public because BLM Wyoming held a 30-day public comment period for
two Environmental Assessments anatggil06 parcels but then held only a
two-week Environmental Assessmeammment period for an additional 254
parcels. Thus, for the additional 254 parcels, the public had more than twice
the number of parcels to review in ldkan half the amount of time.” Fuller
Decl. 11 56-57 (Dkt. 30-4)d. at 1 47 (“I was not able draft independent
comment for the September Wymyg lease sale . . . .").

e “[DJue to the shortened commentrjpal, [Upper Green River Alliance was]
unable to provide comments on the Septantdmese sale parceivhich lie just
south of Pinedale and with which vege personally famér, due to work
schedules and personal commitmentéd/e could have provided historical
knowledge and scientific research that\Bmay not have had time or resources
to research and employ, but we wereatae to because of the extremely short
protest period and competing pricedi” Baker Decl. 1 39 (Dkt. 30-6).

e “Wyoming Wilderness Association ale@mmented on the third quarter lease
sale. However, this lease salas under the impact of IM 2018-034 and
contained numerous mistakes, incorr@dformation, and a poor analysis
overall. We only had a limited time frovide essential information to the
BLM in our comment, which reduced oability to ensure the BLM had the
best information possiblébaut the effected lands the lease sale. The now-
optional comment period, and 10-dayotest period, under BLM’s new IM
2018-034 do not allow for adequate pulgarticipation. For example, | had
four days when | learned about part twdled third quarterdase sales to file a
comment with maps, inventories, and infatron to fill in some of the gaps in
BLM’s analysis. | needed to bringlat of information to BLM’s attention
because the EA was a rushed, poor-tyalininformative document. | simply
couldn't do an adequate job to provittee full look at the environmental
consequences that the BLM needs to Haefere they make final decisions on
where leasing should occur. Four d&y/siot an adequate amount of time to
field check parcels offered for leasing, as well as do all of the research need to
understand the environmental impactshad leasing decisi@nand also write
comments.” Harrison Decl 12-14 (Dkt. 30-8).

e “Based on BLM’'s minimal disclosur@nd necessarily-rushed review of

available public information, [the Sephber 2018 Wyoming] lease sale would
also have severe and unexaminexhsequences on winter and migration
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habitats for mule deer and pronghoemd on the scenic, watersheds, and
recreational values of irreplaceable pam8 of the Northern Red Desert.” Saul
Decl. 1 35 (Dkt. 30-2).

e “BLM provided the publiovith only ten days — fnrm August 2 through August
13 — to map and evaluate resource @aland proposed stifations for over
350,000 acres of public land in greategesgrouse, mule deer, and pronghorn
habitat across multiple regions of Wyoming, from the Red Desert to the Powder
River Basin.” Saul Supp. Decl. § 9 (Dkt. 63-2).

September 2018 Nevada Lease Sale

e “Nevada’s third and fourth quarter 2018 lease sales have not yet been
announced, but based on recent patterns of activity, we expect that hundreds of
thousands of acres of public land, muclit @fithin Priority or General Habitat
Management Areas for greater sage-geowsgill be proposed for lease with
minimal (or no, if [DNAs] are used) emenmental disclosure and analysis,
requiring [CBD] to attempt to compile accurate and detailed information for
hundreds of square miles of remotevhi@a basins wiih a fifteen-day
comment period and ten-day protest péri Saul Decl. § 36 (Dkt. 30-2).

e “Under IM 2018-034, for its third quarter Mada oil and gasompetitive lease
sale, BLM has relied on two DNAs . . . . BLM provided no opportunity for
public comment whatsoever on these DNasg did not disclose them to the
public until the issuance of a Lease Sale Notice and commencement of a 10-
day protest period on July 27, 2018. Thisvided the public with only seven
business days and two cursory six-patpzuments in order to attempt to
evaluate the potential caguences of leasing ardkvelopment of nearly
300,000 acres of Nevada lands across hedslof square miles, including 74
parcels containing designated greater sgrgese habitat. Ti& protest period
also coincided with a simultaneous m@sttperiod for a BLM Utah third-quarter
lease sale involving an additional approximately 26,000 acres of greater sage-
grouse habitat.” Saul Supp. Decl. 1 8 (Dkt. 63-2).

September 2018 Utah Lease Sale

e “In September 2018, we are expecting the following leases will be offered for
sale in Utah: seven pais totaling 8,832 acres inalu County on the Fillmore
Field Office and 26 parcels totaling 36,3 es on the Salt Lake Field Office.
... WWP’s ability to provide input ahese lease sales has and will suffer due
to the new extremely short public commantd protest periods.” Fuller Decl.

1 58 (Dkt. 30-4).

e “Asthe BLM acknowledged, the Rich population area is one of the largest and
most stable in Utah, and important fmonnectivity to grouse populations in
Idaho and Wyoming. Nevertheless, BLMshailed to engage in analysis, as
required by the RMP, as to whether these parcels are appropriate for leasing, or
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whether its management objectives coblke better met by prioritizing the
leasing of other lands and minerals adesof [Priority Habitat Management
Areas].” Saul Decl. § 38 (Dkt. 30-2).

e Saul Supp. Decl. 1 8 (Dkt. 63-2) (discussagrain relation to September 2018
Nevada lease sale).

General Considerations

e “The shortened public comment andiast periods under the new BLM IM
2018-034 have made it much hardetrémk, submit comments on, and protest
lease sales and development projectt thill harm sensitive habitats and
wildlife, or have been done without adetpilegal compliance. . .. Rather than
conducting the extensive independent aesle necessary to truly understand
on-the-ground conditions on the parceldgsate, | now must work from my
personal knowledge base and without adequate time for outreach to WWP’s
members to ensure their kniedge of the leasing areas is included. This means
that the public record is not as ri@md does not havas much value in
informing the agency’s consideration i@&levant issues, which is even more
important since the qualityf the agency’s analysis also suffering under the
pressures to quickly offer nominated pascfor leasing. Because of the short
timeframes, | am unable to provide amich sage-grouser other wildlife
information as | would likeo because there is not enough time. When | am the
primary drafter of comments, | am unabdeaddress as many issues as | would
like to, and when | contribute to othgroups’ comments on behalf of WWP |
often do not have sufficietitne to review and draft comprehensive sections on
sage-grouse and other wilidliissues because of the short turnaround time to
complete drafts for sign-on. . . . ingly cannot adequdie participate in
leasing decisions on behalf of WWiRder the constraints imposed by these
new polices in IM 2018-034."). Fulldecl. 11 37, 45-46, 48 (Dkt. 30-4).

e ‘“Participating is particularly difficlh because of overlapping comment and/or
protest periods. For example, between July &td August 18[2018] (a 14-
day period), | worked on four separate protests foQBarter lease sales, as
well as scoping comments for 8 Quarter lease sale. This difficulty intensifies
when BLM releases multiple EAs aalNAs for a single lase sale. For
instance, in the case of th8 @uarter Utah sale, | understand BLM intends to
issue four EAs and two DNAdijvided by Field Office, ahe start of the protest
period. The public will have to evaluate all six documents in just 10 days in
Utah alone. These changes directly result from IM 2018-034. . .. The overall
effect of these circumstances — difficulty locating lease sale documents,
tightened comment deadlines, subsiitn of scoping for comment periods,
increased reliance on DNASs, and truncated protest periods — is chaos. Staff who
work on these issues with environméiati@anizations are getting exhausted by
the short deadlines, and tltaeates a greater possibildy errors, or of letting
a sale that could seriously damage sessiesources that are important to our
members slip through the cracks. Elemge environmentairganizations with
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whom | collaborate are being overwhelmed by the demands of IM 2018-034.
The interested public, whether intentiogadr unintentionallyis largely being

cut out of the process due to difficelifiguring out what is going on and how

to participate.  When groups olocal community members cannot
independently contribute to scopingnmments or protestsn proposed lease
sales, it means their expertise and pectipes are not brought to light.” Fuller
Supp. Decl. 11 7-8,6 (Dkt. 63-1)see also idat T 18 (“In addition, the 10-day

3 Quarter protest periods coincidedth the deadline for comments on the
Forest Service’s proposed changes to gagase plans in fivetates. | have
developed significant expertise in sagetge issues thas specific to each
state that would have been valuable to our commieatghe input that | could
provide was severely limited because of the 10-day protest periods for these oil
and gas lease sales that were hapyeat the same time.”).

e “Due to the extremely short new comment periods, [WWP’s] staff are rarely
able to conduct site visits with BLk® observe on-the-ground conditions. This
impoverishes BLM decision-making because as [WWRP] staff, | have been
engaged with management of lands at stake in these oil and gas leasing
decisions and could providaluable insight into edogical changes over time,
especially since | have been studythg ecological history of Nevada native
plant and animal communities and landscapes for decades.” Cunningham Decl.
1 7 (Dkt. 30-5).

e “The abbreviated comment and pratpsriods presently provided by [BLM]
for oil and gas lease sales are plaingdequate to all® me full and thorough
scrutiny, and to provide substantik@owledgeable comments proposals to
lease parcels of public land for oil and gas development. It takes time,
sometimes weeks or months and certambre than 10 days, to review habitat
maps for pronghorn, sage-grouse, mule deer and moose in an area proposed for
leasing. It takes a huge amounts tohe to consider all the potential
consequences from leasing and drillingsdzhon what we know already. . . .
BLM places a huge, impossible burden on my ability to oversee responsible
management of public lands. | aharmed beyond measure by BLM’'s
thoughtless directive.” Bakddecl. 11 34-35 (Dkt. 30-6kee also idat § 38
(“Due to the short, new comment peripdipper Green River Alliance staff and
supporters are rarely able to meet with BLM professionals, or conduct site visits
with BLM to observe on-the-ground cdtidns. This ham-strings our staff,
supporters and interested, public landnevs and managers alike, for each
group has experience, edtioa, and local, histocal knowledge that can
inform and improve BLM decision-makg, and could provide valuable insight
into ecological chages over time.”).

e “If BLM leasing policies, including IM2018-034, continue tbe applied to
future lease sales, including the thirdldourth quarter leassales for 2018 (to
be conducted in September and Delbem 2018, respectively), [CBD] will
continue to suffer harm, both in thecieased difficulty of providing detailed
and documented comments and protesianultiple large lease sales in an
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abbreviated time-frame, and, more cately, when oil and gas leases are
issued, and development foreseeably occurs, on public lands that have never
been fully and accurately examined tbe wildlife and other resources that
may be affected.” SaWecl. § 33 (Dkt. 30-2)see alsdSaul Supp. Decl. § 11

(Dkt. 63-2) (“As a result of these large lease sales, minimal or non-existent
comment periods, increased use of DNAs, restrictive filing methods, and shortened
and overlapping comment periods, the Center has been required to divert staff
resources from other priorities in order evaluate, respond to, and inform its
members, other nongovernmental organizations, and the general public regarding
potential impacts from BLM oil and gas leasing actions.”).

The point here is that, with more tireecomment on the Phase One lease sales, WWP
and other organizations would havere meaningfully participatad the process and, relatedly,
put BLM on notice'® Yet, in not being allowed to particife at the leasing decision stage, or in
having to hurriedly clamber to do so becaosiM 2018-034’s condensed comment and protest
periods, oil and gas leases hé&een issued withouhe full benefit of pblic input. Whether
described as incomplete or inadequate litmits drawn on public involvement by the
remodeling contained in IM 2018-03gee supri weighted further by the cloud of agency
inertia often present in such a processalestrate that IM 2IB-034 restricted public

involvement in the Phase One lease sales.

19 The submitted declaratioimdicate that IM 2018-034'shanges in the oil and gas
leasing process has disrupted various organizations’ usual woekngattas caused difficulty in
being able to meet the workload that has @eated (in scope and qig), and requires that
some staff work long hours and take tieveay from otheresponsibilities.See supra Such
difficulties may arig from a shortage of qualified persohrme a lack of resources to hire
additional staff people, or antérnal decision about allocation of an organization’s resources.
Such averred hardships, however, do not go awtyIM 2010-117. Nor ighe fact of having
too much work to do in a short amount of timeaadship that is, for soe reason, weightier than
similar challenges faced by other litigants in ld@suits that WWP brigs. Perhaps WWP could
hire more people or prioritizeseurces in a different mannefhose are the choices of the
organization, not a place for presumption by@uwoairt. Ultimately, howver, such laments,
whether commonplace or extrende, not preclude the relief WWP seeks here, given the full
extent and nature of the restraint oa gublic’s involvement and related hari®ee supra
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D. IM 2018-034's At-Issue Provisions Areset Aside and IM 2010-117’s Corresponding
Provisions Are Reinstated, But OnlyWithin Certain Geographic Boundaries®

WWP requests that the Cowscate the challenged prsions of IM 2018-034, and to
restore the status quo antedilgh an order directing BLM to low the procedures under IM
2010-117 until it completes a proper notice-and-commseatnaking to govern its lease review
process.SeeWWP’s Mem. ISO MPSJ, p. 19 (Dkt. 135-IJhis would involve the following:

e Vacating IM 2018-034, Section Ill.LA “Parcel Review Timeframes” and
reinstating IM 2010-117, Section W.— “Parcel Review Timeframes”;

e Vacating IM 2018-034, Section 111.B.5 — “PubParticipation” and reinstating
IM 2010-117, Section 11.C.7 “Public Participation”;

e Vacating IM 2018-034, Section IIl.D — “NEPA Compliance Documentation”
and reinstating IM 2010-117, Section IlILE - “NEPA Compliance
Documentation”; and

e Vacating IM 2018-034, Section IV.B — #Hase Sale Parcel Protests” and
reinstating IM 2010-117, Section lll.H“Lease Sale Parcel Protests.”

Vacatur is the presumptive remedy whesoart finds an agency’s decision unlawful
under the APA.See5 U.S.C. § 706(2)(A) (“The reviewing couwthall hold unlawfuland set
asideagency action, finding, and cdasions found to be . . . arlaity, capricious, an abuse of
discretion, or otherwise not in accordance with the law[.]”) (emphasis adgd)aska
Conserv. Council v. U.S. Army Corps of Eng486 F.3d 638, 654 {9Cir. 2007) (“Under the
APA, the normal remedy for an @wful agency action is to ‘saside’ the action. In other
words, a court should vacate the agency’s actimhramand to the agency to act in compliance

with its statutory obligations.”).

20 The parties do not specifically addréiss Court’s earlier consideration of thénter
factors in the preliminary injution context, except insofar taking a stand on the “actual” (as
opposed to “likelihood of”) sucss on the merits. Thereforghere appropriate, the Court’s
previous analysis concerning the propriety @lipninary relief, couplechow with the Court’s
consideration of those merits heigapplicable to any permarenjunctive relief analysis as
well. See9/21/18 MDO, pp. 10-12, 29-49 (Dkt. 74).
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However, vacatur is noequired in every casesee Cal. Cmtys. Against Toxics v. EPA
688 F.3d 989, 992 {9Cir. 2012) (“A flawed rule need not bacated.”). When equity demands,
[a flawed action] can be leit place while the agency foll@the necessary procedures to
correct its action.”ld. (quotingldaho Farm Bureau v. Babbjtb8 F.3d 1392, 1405 {<Cir.

1995) (internal quotation marksnitted)). Nonethelessacatur is only rarelpotimposed. See
Humane Soc’y v. Locké26 F.3d 1040, 1053 n.7'{€ir. 2010) (“In rare circumstances, when
we deem it advisable that the agency action memaforce until the action can be reconsidered
or replaced, we will remand withouacating the agency’s action.”).

In deciding whether to vacate an agencysleni courts in the Ninth Circuit look to two
factors described iAllied-Signal, Inc. v. U.Nuclear Regulatory Comm/’1988 F.2d 146, 150-
51 (D.C. Cir. 1993).See Cal. Cmtys688 F.3d at 993. First, theo@t considers the seriousness
of the agency’s errors and, second, the disrugtivesequences that would result from vacatur.
See idat 992. “Put differently, ‘courts may dew to vacate agency decisions when vacatur
would cause serious and irremadolie harms that significantutweigh the magnitude of the

agency'’s error.”” Klamath-Siskiyou Wildlands Ctr. Mat’'| Oceanic & Atmospheric Admin.

Nat’l Marine Fisheries Sery109 F. Supp. 3d 1238, 1242 (N.D. Cal. 2015) (qudteague of
Wilderness Defs./Blue Mountai Biodiversity Project WJnited States Forest Sey2012 WL
13042847, *6 (D. Or. 2012)). Remand without vacatur can be appropriate where “serious
irreparable environmental injuryvould result fom vacatur.Ctr. for Food Safety v. Vilsack34

F. Supp. 2d 948, 951 (N.D. Cal. 2010). Furthereppractical concerns may be weighed in
considering the consequences of vacaee Cal. Cmtys688 F.3d at 993-94 (delay to “much
needed power plant,” possibly rétsg in blackouts, is a “severe” consequence of vacatur that

may be considered in balance). The burdemiBLM to show that compelling equities demand

anything less than vacatugee Ctr. for Envtl. Health v. Vilsack016 WL 3383954, *13 (N.D.
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Cal. 2016) (“given that vacatur is the presumpte@edy for a procedural violation such as this,
it is Defendants’ burden to shdaat vacatur is unwarranted”).

Here, the seriousness of IM 2018-034’s deficiencidflied-Signal’'sfirst prong —
“should be measured by the eff¢ioe error has in contraveningetpurposes of the statute[s] in
guestion,” here, the APA, FLPMA, and NEP®regon Natural Desert Assoc. v. ZinR&0 F.
Supp. 3d 773, 774 (D. Or. 2017) (citidéeinberger v. Romero-Barcelé56 U.S. 305, 314-15
(1982)). IM 2018-034 was not issued throughuieed notice-and-comment procedures and,
separately, improperly constnai public participation; IN2018-034 is procedurally and
substantively invalid under the APA, FLPMA, and NEP3ee supra As such, the seriousness
of BLM'’s error — with respedio compliance with noticeral-comment rulemaking protocol,
informed decision-making, andsaring meaningful public particiion — is self-evident and
weighs heavily in WWP'’s favor.

Moreover, the disruptive conseques in setting aside IM 2018-034AHied Signal’s
second prong — are not as pronounced asrthglyt initially appear Under the Court’s
September 21, 2018 Memorandiracision and Order and Pireinary Injunction, BLM has
already returned to the provisions of IM 20107 for sales involving gg@-grouse habitatSee
9/21/18 MDO, p. 49 (Dkt. 74) (“IM 2010-117 servad the procedural framework for BLM oil
and gas leases for ngaten years before IM 2018-034 wiasplemented. In this light, the
suggested benefits of proceeding with the ttoguarter oil and gdsase sales using IM 2018-
034 are outweighed by the benefit of returning faller opportunity for public participation,
consistent with IM 2010-117."see id at pp. 55-56 (issuing preliminamjunction that replaces
IM 2018-034 with IM 2010-117). BLM has notained any hardship fro this approach, let
alone the type of serious consequences reduo disrupt the APA presumptive vacatur

remedy. Accordingly, the consequences thatild result from IM2018-034's vacatur also
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weigh in WWP’s favor, especially when corsiohg that setting IM018-034 aside in favor of
IM 2010-117 will result in more reasoned decisinaking and arguably less “serious irreparable
environmental injury.”Ctr. for Food Safety734 F. Supp. 2d at 951.

Because the seriousness of BLM’s errors oighsethe disruptive consequences resulting
from vacatur, IM 2018-034’s relevaptovisions are set aside urBiLM completes a compliant
notice-and-comment rulemakingdovern its lease review process. Even in that setting,
however, BLM argues that IM 2018-034’s vacatannot be replaced by IM 2010-117 because
(1) such automatic reinstatement only appitesegulations, not guisdee documents like IMs;

(2) IM 2010-117 suffers from thes® alleged procedural deficiencies as IM 2018-034; and (3)
the Court cannot order BLM to conduct its oiblagas leasing program in a particular w&ee
Fed. Defs.” Mem. ISO MSJ & Opp. to WWR4PSJ, pp. 28-30 (Dkt. 141). The Court
disagrees.

First, IM 2018-034, like IM2010-117, is a final agencytam, made up of both policy
and rule. See suprd‘[I]t can be said thalM 2018-034 is a patchworsf both policy and rule.

But the placement of a rule in tandem with ag@glor a policy in taneim with a rule, does not
hide the rule or insulate theleurom judicial review.”) (internkcitation omitted). “The effect
of invalidating an agencyle is to reinstate theule previously in force.”Paulsen v. Daniels
413 F.3d 999, 1008 {9Cir. 2005). Reinstatement extertdgrior agency rules, not just
regulations.

Second, while the recorddicates that IM 202217 was also adopted without notice-
and-comment rulemaking, there has been no girliallenge to IM 201@-17. And, even if IM
2010-117 was unlawful, the Court has discretion to leave that rule in place where “equity
demands.”See, e.gldaho Farm Bureau58 F.3d at 1405 (though presented in different context,

reasoning still applicable here: “Ordinarily wh@megulation is not pmulgated in compliance
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with the APA, the regulation is invalid. Howeay&hen equity demand#)je regulation can be
left in place while the agency follows the nesary procedures.”) (iatnal citation omitted);

Cal. ex rel. Lockyer v. U.S. Dep’t of Agti675 F.3d 999, 1020 {Cir. 2009) (“Having
concluded that the repeal of the Roadless Buntethe promulgation of the State Petitions Rule
violated both [NEPA] and the Endangered Speaids the district courreasoned that it was
necessary to reinstate the praies of the Roadless Rule indar to avoid further degradation
of the nation’s inventoried roadless are®#e conclude that this was not an abuse of
discretion.”). To avoid eithex regulatory vacuum with no egative IM governing oil and gas
lease sales, or proceeding with IM 20034 despite IM 2010-117doser adherence to
FLPMA’s and NEPA'’s public invalement mandates, the equitfasor reinstating IM 2010-117
moving forward.

Third, with IM 2010-117’s prospective reingatent, the Court is not “order[ing] BLM
to follow a different procederof its own, or [WWP’s] making."Fed. Defs.” Mem. ISO MSJ &
Opp. to WWP’s MPSJ, p. 1 (Dkt. 141). It is BL&4bwn rule — BLM itself crafted the prior IM
2010-117, followed IM 2010-117 for nearly teeayrs until IM 2018-034’ganplementation, and
has followed IM 2010-117 again with respecbilband gas lease salessage-grouse habitat
since September 2018.

Accordingly, IM 2018-034’s at-issuequrisions are set asdand IM 2010-117’s
corresponding provisions are reinstated, consistent with the igentgfied herein.See infra
However, as with the preliminainjunction, the scope of saideatur and reinstatement will be
narrowly and specifically tailored tdat the dispute genetiag such a remedy.

This case is tied to oil and gas leases dlfatt greater sage-graibabitats. WWP goes
to great lengths to document the history sunding the 2015 Sage-Grouse Plan Amendments

which identified priority sage-grouse habitatglamposed managemenstections intended to
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protect sage-grouse from adse impacts of oil and gas leasing developm&eie, e.g First

Am. Compl. {1 1-14, 30-66, 73-114 (Dkt. 78)deed, the threshold point on which WWP
justifies this lawsuit depends upon that oveday the connections withpertaining to sage-
grouse habitatSee generall9/4/18 MDO (Dkt. 66) (denyingederal Defendants’ Motion to
Sever and Transfer, stating:Tjhe heart of the disputesn®t solely about how a local BLM

office handled a lease sale, buthex over the legal propriety of national policies’ that Plaintiffs
content have eroded protections tlee sage-grouse and cut the lpubut of oil and gas planning
on public lands.”) (internal quotatianarks and citation omitted). Even so, the Court concludes
that a decision that would install a nationwide directivalltoil and gas lease saldgsoughout

the United States, without regard to whether daake sales implicate sage-grouse habitat, is not
justified.

Therefore, the remedy here — setting as&ltain of IM 2018-034's provisions in favor
of IM 2010-117’s — applies to oil and gas lease sales contairveabie or in part within the
Sage-Grouse Plan Amendments’ recognized “Planning Boeadaries” encompassing
“Greater Sage-Grouse Habitdanagement Areas,” as indiedtin the following BLM map:

I
I
I
I
I
I
I
I

I
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' Figure 1-5: glal anSgiI ounres wi _ Sage-Grouse Habital
Management Areas (BLM Administered Lands)
Legend

B sacevrush Focal Areas (SFAs) [ Additonal Habitat Management @ P
; Categorizations 4 ©
- Priority Habitat Management D -
;reas :’:Mb::i Y t Planning Area Boundary Mlles 1= "

eneral Habil anagemen State Bounda 0 25 50 Ks MO
T L " September 2015 =
*For Subsurface information see the ARMPA o
o wasranty is made by Me Bureau of Land Management (BLM). The accuracy, relisbility, of these data for i 5e with data is ot ™

SeeFirst Am. Compl. 1 53 (Dkt. 78) (attaching BI's Rocky Mountain ROD, p. 1-13). To be
clear, the vacatur of IM 201834 and reinstatement of IM 20-117 does not apply to oil and

gas lease sales that angside such boundaries.

MEMORANDUM DECISION AND ORDER - 56



Case 1:18-cv-00187-REB Document 174 Filed 02/27/20 Page 57 of 62

E. The Phase One Lease Sales Are Set Aside

Applying theAllied-Signalfactors, WWP also argues that the Phase One lease sales
themselves should be vacate&geeWWP’s Mem. ISO MPSJ, p.9-20 (Dkt. 135-1). Again,
even with the presumption o&wgatur for unlawful agency actigrthe Court maintains discretion
to leave the Phase One leasesalglace while BLM attempts to cure the deficiencies raised.
See suprasee also Alliedsignal, 988 F.2d at 150-51 (“The dgioin whether to vacate depends
on the seriousness of the ordeat&ficiencies (and thus the erteof doubt whether the agency
chose correctly) and the disrugigconsequences of an intarchange that may itself be
changed.”). Though a closer decistban whether to set aside IM 2018-034€ suprg the
Allied-Signalfactors likewise apply to set aside the Phase One lease sales.

As with IM 2018-034, the seriguess of the deficiencies in the Phase One lease sales —
the firstAllied-Signalfactor — is readily apparent, tetedras they are to IM 2018-034. The
Phase One lease sales restd public involvementSee supra In contrast to what NEPA
requires towards its goal of informed decisimoaking, this reality isinquestionably a serious
deficiency. See California v. Blogks90 F.2d 753, 770-71{XCir. 1982) (“NEPA’s public
comment procedures are at the heart of the NER&EW process. . .. This reflects the
paramount Congressional dedinanternalize opposing viewpdss into the deision-making
process to ensure that an agency is cognizaait tife environmental tradeffs that are implicit
in a decision.”); 40 C.F.R. 8§ 1500.1(b) (“NER®ocedures must insure that environmental
information is available to publiofficials and citizens beforgecisions are made and before
actions are taken. The informatiotust be of high quality. Accuiscientific analysis, expert
agency comments, and public scrutiny are mgseo implementing NEPA”). Accordingly, the
seriousness of the shortcomingkerent within the Phase One lease sales weighs heavily in

WWP’s favor.
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However, the disruptive consequences inabtisetting aside the Phase One lease sales
instead of suspending them — the secaltidd-Signalfactor — is less clearAt the forefront of
any argument against vacating the Phase One &4ss is the amouot money involved.
Federal Defendants and Defendant-Intervenors poitthat, if vacated, the lease rights will be
terminated and BLM would be required toum over $125 million to the lessees, including
revenues received from these lease sales aldiglyrsed to the respective states pursuant to 30
U.S.C. § 191(b).SeeFed. Defs.” Reply ISO MSJ, p. 15 (Dkt. 162); Def.-Intervs.” Mem. ISO
MPSJ & Opp. to WWP’s MPSJ, p. 19 (Dkt. 149). According to the Ninth Circuit, economic
impacts are a worthy consideration with respedhe disruptive consequences of vacatee
Cal. Cmtys.688 F.3d at 994.

If the need to return such sums is tiyaiealent of economic “&rm,” then the amount
from the lease sales aldBareceived is undeniably significabtt still not of tle magnitude that
courts recognize as warramgi a suspension over vacat@ee id at 993-94 (finding that vacatur
would cause needed power plants to stayioné-and cause blackouts, reasoning in part:
“Stopping construction would aldme economically disastrousébause it was a “billion-dollar
venture employing 350 workers§ge also infrgdiscussing inherent potential for delay,
inconvenience, and losses in aild gas industry, such thasdiptive consequences of voiding
issued oil and gas leases “migiut be great”). This is espatly so in environmental caseSee
Ctr. for Food Safety734 F. Supp. 2d at 953 (“In light tfe limited circumstances in which the
Ninth Circuit has determined that equitsarranted remanding without a vacaiuis not clear
that economic consequences is a factorGbart may consider in environmental cades
(emphasis added) (citingat. Res. Def. Council, Inc. v. U.S. Dept. of Interitd5 F. Supp. 2d
1136, 1146 n.21 (C.D. Cal. 2002) (noting the “diffeesn character” between the potential

irreversible environmental haremd any potential economicrhato privatedevelopers))but
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see WildEarth Guardians v. Zinkg68 F. Supp. 3d 41, 85 (D.D.2019) (denying vacatur but
enjoining BLM from issuing permits tadrill pending further NEPA analysig). Otherwise
agencies would potentially be incentivizedrteest heavily in poterally-illegal projects
upfront, only to claim later that the economic aamsences in setting asithose projects would
be too massive to unwindee, e.gStanding Rock Sioux Tribe v. U.S. Army Corps of Eng’'rs
282 F. Supp. 3d 91, 106 (D.D.C. 2017) (“[Dlenyiracatur on the basis of alleged economic
harm risks creating undesirable intiees for future agency actionsf projections of financial
distress are sufficient to prevent vacatur, tberCfears that agencies and third parties may
choose to devote as many resources as eaplyszible to a challengedgpect — and then claim
disruption in light of such investments. Suchtrategy is contraty the purpose of NEPA,

which seeks to ensure that the goweent ‘looks before it leaps.”?: Additionally, the

21 Federal Defendants and Defendanetwénors urge the Court to followildEarth
Guardians SeeFed. Defs.” Reply ISO MSJ, p. 15 (DHKi62); Def.-Intervs.” Reply ISO MPSJ,
pp. 7-9 (Dkt. 163). There, the plaintiffs allegedttBLM failed to adequaly consider climate
change prior to authorizing oil and gas leasé&yioming. The districtourt agreed, but after
applying theAllied-Signalfactors, did not vacate theakes, choosing instead to remand,
enjoining BLM from issuing driing permits for tle Wyoming leases until BLM prepared a
corrective NEPA analysisSee WildEarth Guardian868 F. Supp. 3d at 83-85. Of importance
in WildEarth Guardianshowever, was the nature of the R violation — a failure to fully
discuss the environmental eftts of the lease saleSee idat 84. According to the district court,
this was easily remedied lnycorporating an analysisdahwas previously omittedSee id
(“[N]othing in the record indicates that on remahd agency will necessarily fail to justify its
decisions to issue EAs and FONSIs. Thus, thdbghlisruptive consequences of vacatur might
not be great, the probability that [BLM] will kable to justify retaining [its prior leasing
decisions] is sufficiently high thasacatur . . . is not appropriaténstead, the Court remands the
EAs and FONSIs to BLM so that the agency radgress the deficienciegentified by the Court
above.”) (internal quotation marksdanitations omitted). But herewing to the different nature
of the NEPA violation involved (restrained pubiivolvement), there ino similar assurance
that BLM can legitimately justify its decisionsljowing for additional phlic involvement to
address the NEPA violations necessarily injeotse uncertainty into the process. Until then,
“we do not know what we do not knowWildEarth Guardianss therefore distinguishable.

22 Significantly, the responsibility for ¢heconomic rewind that would follow setting

aside the Phase One lease sales lies witti Bod not with WWP. BLM proceeded with the
June and September 2018 auctions under INB-ZXBY, fully aware of WWP’s challenge to the
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connection to “harm” in this case is not ultingteertain, as there sn open question as to
whether and what number (including what revesnéght follow) of such leases might still
issue, even if unwound, when the process agaioldmtinder the provisions of IM 2010-117.
In sum, setting aside the Phase One ledss gall not be so disruptive as to merit an
exception from the standard remedy of vacatnstead, because of the violations already
welded into the Phase One lease sale proeasatur here will avoid harm to the environment
and further the purposes of NERAd FLPMA. The possible alternative of suspending the
leases pending further public commenids enough, because doing so would not satisfy
NEPA'’s purpose of ensuring that federal ages meaningfully consider the potential
environmental impacts of a proposed acteforeundertaking that actionSee40 C.F.R.
§ 1506.1(a)-(b); 42 U.S.C. 8 4332(C)(v). As ddsedlipreviously, without a real limitation on
the Phase One lease sales as BLM addsess® corrects its NEPA violations, BLM’s
“compliance” with NEPA could beconmemere bureaucratic formalitysee9/21/18 MDO, pp.
43-46 (Dkt. 74) (discussing “beaucratic momentum” in whether WWP is likely to suffer
irreparable harm if preliminary injunction is nenitered, stating: TJhe decision by BLM to
commit to a particular outcome before contipig a full NEPA analysis may foreclose or
diminish the prospect for an open-minded examination of alternatives down the roaidsge

N. Cheyenne Tribe v. Hod@51 F.2d 1152, 1157{(XCir. 1988) (“We assume the Secretary will

same. See Standing Rock Sioux Tri282 F. Supp. 3d at 104 (“Defendands’de coeurover

lost profits and industrial inconvenience is fidly convincing. Suchs the nature of doing
business, especially in arearfraught with bureaucracy aliijation. Dakota Access began
pumping oil into the pigane with full knowledge that Plairifs were contesting the easement
allowing them to do so. By nonetheless proaegavith its venture, the company assumed some
risk of economic disruption.”see also WildEarth Guardian868 F. Supp. 3d at 84, n.35

(same).
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comply with the law.”). Vacatur will ensureglopportunity for objectivevaluation of the lease
sales, free of any taint. c&ordingly, the Phase One leasales are set aside.
V. ORDER

Based on the foregoing, If HEREBY ORDERED that:

1. Plaintiff's Motion for Partial Summaudgment (Phase One) (Dkt. 135) upon
the Fourth and Fifth Claims for Relief in thestiAmended Complaint GRANTED as follows:

a. IM 2018-034’sat-issueprovisions are set asigad IM 2010-117’s
corresponding provisions are reinstated until BLM completes a proper notice-and-comment
rulemaking to govern its leaseview process. Specifically:
i. For all succeeding oil arghs lease sales, use of IM 2018-034,

Section Ill.A — “Parcel Review Timeframes”émjoined and replaced with IM 2010-117,

Section III.A — “Parcel Review Timeframe$&®:

23 Within its preliminary ifunction ruling, the Court did not enjoin IM 2018-034’s six-
month parcel review provision on the asstimpthat “IM 2010-117"ublic participation
provisions can be fulfilled” witim that time. 9/21/18 MDO, (26, n.21 (Dkt. 74) (“The record is
undeveloped on this issue and/ag thourt is not cleahat such provisions conflict.”). Upon
closer examination, IM 2018-034&ggressive six-month paraelview time-frame contributed
towards inhibiting adequate public participatid®ee, e.qg.Fuller Supp. Decl. § 8 (Dkt. 63-1)
(“In telephone calls on July 30, 2018 and August 14, 2018, | inquired of Utah BLM why they
were no longer releasing dr&fAs for public comment. The grioyee | spoke to during those
calls told me thakM 2018-034’s expedited timraime for NEPA analysis means they can only
involve the public once, at most twiggemphasis added3gee also idat 9 (“Nevada BLM
also said because of the shodd processing times, their fiedffices now give other agencies
less time to comment on proposedde parcels than in the pastit); at § 10 (“In a telephone
call on August 16, 2018, an empéwmyof the Montana-Dakotas BLtold me that they had
shortened EA comment periods fease sales tb5 days from 3@ecause ‘everyone was
crunched’ by the new policy and it was the best they could come uf) ¢athphasis added). It
is now clear to the Cotuthat IM 2018-034’s constrained publiovolvement isa product of its
simultaneously shortened parcel review timefranmethis sense, then, IM 2010-117’s public
participation provisions cannbg fulfilled within IM 2018-03's six-month parcel review
provision.
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il. For all succeeding oil arghs lease sales, use of IM 2018-034,
Section I11.B.5 — “Public Participation” is gnined and replaced with IM 2010-117, Section
[11.C.7 — “Public Participation”;

iii. For all succeeding oil and gas lease sales, use of IM 2018-034,
Section II1.D. — “NEPA Compliance Documentatl’ is enjoined and replaced with IM 2010-
117, Section lll.LE — “NEPA Compliance Documentation”; and

iv. For all succeeding oil arghs lease sales, use of IM 2018-034,
Section IV.B — “Lease Sale Parcel Protest®npined and replaceditiv IM 2010-117, Section
lll.H — “Lease Sale Parcel Protests.”

b. The relief set forth herein appliesly to oil and gas lease sales contained
in whole or in part within the Sage-@rse Plan Amendments’ recognized “Planning Area
Boundaries” encompassing “Greater-S&yeuse Habitat Management Areas.”

C. The Phase One lease salpglying IM 2018-034 — the June and
September 2018 lease sales in Neyatlah, and Wyoming — are set aside

2. Federal Defendants’ Motion for RaltSummary Judgment (Phase One) (Dkt.
140) is DENIED.
3. Defendant-Intervenordlotion for Partial Summaryudgment (Dkt. 148) is

DENIED.

DATED: February 27, 2020

ﬂwi&*—-

RonaldE. Bush
Chief U.S. Magistrate Judge
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