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UNITED STATES DISTRICT COURT
DISTRICT OF IDAHO

WESTERN WATERSHEDS PROJECT, and
CENTER FOR BIOLOGICAL DIVERSITY,

Plaintiffs,

VS.
RYAN K. ZINKE, Secretary of Interior; DAVID
BERNHARDT, Deputy Secraty of Interior; and
UNITED STATES BUREAU OF LAND
MANAGEMENT, an agency of the United State

Defendants,

and,

STATE OF WYOMING; WESTERN ENERGY
ALLIANCE,

Defendants-Intervenors.

)

Case No.: 1:18-cv-00187-REB

MEMORANDUM DECISION AND
ORDER RE:

ANSCHUTZ EXPLORATION
CORPORATION’S MOTION TO
INTERVENE

(Dkt. 198)

CHESAPEAKE EXPLORATION,
LLC’S MOTION TO INTERVENE
(Dkt. 232)

VERMILLION ENERGY USA, LLC'S
MOTION TO INTERVNE AS
DEFENDANT-INTERVENOR

(Dkt. 240)

BALLARD PETROLEUM
HOLDINGS, LLC'S MOTION TO
INTERVENE AS DEFENDANT-
INTERVENOR

(Dkt. 242)

PEAK POWDER RIVER
RESOURCES, LLC’'S MOTION TO
INTERVENE

(Dkt. 253)

PEAK POWDER RIVER
ACQUISITIONS, LLC'S MOTION TO
INTERVENE

(Dkt. 260)

REBELLION ENERGY II, LLC'S
AND SEVEN SISTERS OIL & GAS,
LLC’S MOTION TO INTERVENE
(Dkt. 262)

TITAN EXPLORATION, LLC’S
MOTION TO INTERVENE
(Dkt. 270)
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The Court has received numerous motionatervene, from the following entities: (1)
Anschutz Exploration Corporation (“AEC”) {D. 198); (2) Chesapeake Exploration, LLC
(“Chesapeake”) (Dkt. 232); (3Jermillion Energy USA, LLC (Vermillion™) (Dkt. 240); (4)
Ballard Petroleum Holdings, LLCBallard”) (Dkt. 242); (5) Pak Powder River Resources,
LLC (“PPRR”) (Dkt. 253); (6) Peak Powder\ir Acquisitions, LLC (“PPRA”) (Dkt. 260); (7)
Rebellion Energy Il, LLC (“Rebellion Il) and Seave&isters Oil & Gas, LLC (“Seven Sisters”)
(Dkt. 262); and (8) Titan Exploran, LLC (“Titan”) (Dkt. 270). Having carefully considered
the record and otherwise hgifully advised, the Court &rs the following Memorandum
Decision and Ordet.

BACKGROUND

The general contours are well known andussed in multiple decisions, including, in
part: (1) the August 21, 2018 Memorandum Decisiod Order, granting Defendant-Intervenors
Motions to Intervene (Dkt. 54); (2) the @ember 4, 2018 Memorandum Decision and Order,
denying Defendants’ Motion t8ever and Transfer (Dkt. 66); (3) the September 21, 2018
Memorandum Decision and Order, granting in pad denying in part Plaintiffs’ Motion for
Preliminary Injunction (Dkt. 74); (4) théuly 9, 2019 Memorandum Decision and Order,
granting in part and denying in part the thengdeg Motions to Dismiss or in the Alternative to
Sever and Transfer Plaintiffs’ NPL Clair(3kt. 150); (5) the February 27, 2020 Memorandum
Decision and Order, granting Plaintiff’'s Mot for Partial Summary Judgment and denying
Defendants’/Defendant-Intervenors’ Motions Rartial Summary Judgment (Dkt. 174); (6) the

May 12, 2020 Memorandum Decision and Order, denying Plaintiffs” MétioReconsideration

1 The restrictive circumstances presenteddyonal, state, and local responses to the
recent and evolving COVID-19 outbreak/panderoambined with the need to address the
existing Phase 2 briefing schedutall for a more concise discussithan is the Court’s typical
practice.
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and Clarification, granting Fedsd Defendants’ Motion for Paatl Stay Pending Appeal, and
granting in part and denying in part Defendbrtervenors’ Motions for Stay Pending Appeal
(Dkt. 226); and (7) the July 24, 2020 Limited iMerandum Decision and Order denying AEC’s
and Chesapeake’s Motions to Intervene (for thppgaes of participating in Phase One’s appeal)
(Dkt. 272)2

Of immediate relevance here, the Q@uFebruary 27, 2020 Memorandum Decision and
Order set aside certain at-issue provisiond/o2018-034 and set aside the Phase One lease
sales applying them (the June and Septembed R@ke sales in Nevatddah, and Wyoming).
See generallg/27/20 MDO (Dkt. 174). However, response to Federal Defendants’ and
Defendant-Intervenors’ arguamts in favor of stayig the action pending appéahe Court
chose tsuspendperations and production of the Ph@se lease sales (rather than setting
them aside) pending apal, stating further:

The Court is mindful that some work, itclude ordinary maitenance and repair,

may be necessary to preserve the status quo at locations where leasehold

development is already underway. Therefdine Court will consider motions from

any party requesting additional detailstaswhat work, if any, to maintain the

suspended status quo will be permittédhy such motion should be accompanied

by information about the nature and needdach work to allow other parties to

respond to the motion and for the Cotartmake an informed decision upon the
request.

2 The Court reserved rulinin AEC’s and Chesapeake’s Motions to Intervene as to other
portions of the caseSee7/24/20 MDO, p. 3, n.5 (Dkt. 27Z)Whether AEC and/or Chesapeake
will be permitted to intervene in either Phaseolaf the case or to submit briefing consistent
with footnote 6 of the Court’'s May 12, 2020 Merandum Decision and Orde. . will be taken
up along with the other pending motions to inteesen. for those same purposes.”). This
Memorandum Decision and Orderegls to these issues.

3 Following the Court’s February 27, 20R@morandum Decision and Order, Federal
Defendants and Defendant-Intenors Western Energy Alliance (“WEA”) and the State of
Wyoming (*“Wyoming”) moved tastay the portion of the Memardum Decision and Order that
set aside the Phase One lease sales and filed Notices of ABpeklots. to Stay (Dkts. 176,
177, 181); Nots. of Appeal (Dkts. 182, 183, 185).
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5/12/20 MDO, pp. 10-11, n. 6 (Dkt. 226). Prospextiglief pursued under the above-referenced
footnote 6 of the Court’'s May 12, 2020 MemorandDeatision and Order isereafter referred to
as the “Footnote 6 protocol.”

Several of the parties seeking to intemetaim economic and property interests in
certain of the Phase One lease sales. Theyistgkention to protect those interests pursuant to
the Footnote 6 protocol. They also seek intelieenhowever, to protect ferests in separately-
held leases that are not con&i in the set-aside/suspended$thOne lease sales, but which
they contend are implicated in Phase 2 (anabéyof the litigation. Claiming that only they
can adequately protect thendividual interests, the proposed Defendant-Intervenors contend
that they should have been joined as indispble parties at the outset under FRCP 19 or, now,
allowed to intervene (eithday right or by permission) und&RCP 24(a) and (b).

STANDARDS OF LAW

A. Required Joinder of Parties
FRCP 19 states:
@) Persons Required to Be Joined if Feasible.
(2) RequiredParty. A person who is subject tervice of process and
whose joinder will not deprivethe court of subject-matter

jurisdiction must be joined as a party if:

(A) in that person’s absencie court cannot accord complete
relief among existing parties; or

(B) that person claims an interesiating to the subject of the
action and is so situated thdisposing of tk action in the
persons absence may:

) as a practical matter impair or impede the person’s
ability to protect the interest; or

(i) leave an existing party sudgt to a substantial risk of

incurring double, multiplegr otherwise inconsistent
obligations because of the interest.
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(2) Joinder by Court Order. If a person has not been joined as required,
the court must order that the panse made a party. A person who
refuses to join as a plaintiff may beade either a dendant or, in a
proper case, an inuahtary plaintiff.

Fed. R. Civ. P. 19(a)(1)-(2).

The issue of a party’s alleged indispensghbfis sufficiently impottant that it can be
raised at any stage of theopeedings — even sua spont&tCowen v. Jamiesofi24 F.2d
1421, 1424 (9 Cir. 1984) (citingProvident Tradesmens Bank & Trust Co. v. Patter869
U.S. 102, 111 (1968)). Ultimately, however, HgFe is no precise formula for determining
whether a particular nonparty should be joined under [FRCP 19(a)] The determination is
heavily influenced by the facts and circumstances of each cB&OT v. Peabody W. Coal Co.

610 F.3d 1070, 1081 {Cir. 2010) (citation omitted).
B. Intervention of Right and Permissive Intervention

FRCP 24 states:

@) Intervention of Right. On timely motion, the court must permit anyone to
intervene who:

(2) is given an unconditional right to intervdmea federal statute; or

(2) claims an interest relating to theoperty or transaction that is the
subject of the action, and so situated that disposing of the action
may as a practical matter impair impede the movant’s ability to

protect its interest, unless existipgrties adequately represent that
interest.

(b) Permissivéntervention.

(2) In General. On timely matn, the court may permit anyone to
intervene who:

(A) is given a conditional right to intervene by a federal statute;
or

(B) has a claim or defense thgttares with the main action a
common question of law or fact. . . . .
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3) Delay or Prejudice. In exesing its discretion, the court must
consider whether the interveori will unduly delay or prejudice the
adjudication of the original parties’ rights.

Fed. R. Civ. P. 24(a)-(b).

Courts generally construe FRCP 24(a) litigria favor of intenention and, reduced to
its elements, the rule requires a showing thd ttie intervention application is timely; (2) the
applicant has a significant protectable interdsttireg to the property dransaction that is the
subject of the actior(3) the disposition of the action yaas a practicahatter, impair or
impede the applicant’s ability to protectiigerest; and (4) the existing parties may not
adequately represent the applicant’s intereSitizens for Balanced Use v. Mont. Wilderness
Ass’n 647 F.3d 893, 897 {9Cir. 2011). Courts deciding motis to intervene as of right are
“guided primarily by practical considerans, not technical distinctions.3ee id (citation and
quotations omitted)see also U.S. v. City of Los Angel288 F.3d 391, 397 {9Cir. 2002)
(stating that “equitable considéians” guide determination of motas to intervene as of right)
(citation omitted). Nonethelegfie “[f]ailure to satisfy any onef the requirements is fatal to
the application.”Perry v. Prop. 8 Official Proponent§87 F.3d 947, 950 {oCir. 2009).

As to FRCP 24(b), courts mayant permissive intervention where the applicant shows:
“(1) independent grounds for juristion; (2) the motion is timelyand (3) the applicant’s claim
or defense, and the main actj have a question of law ogaestion of fact in common.”
League of United Latin Am. Citizens v. Wilsb81 F.3d 1297, 1308{Cir. 1997) (citation and
guotations omitted). “Awvith motions for interention as of right, [afinding of untimeliness
defeats a motion for perissive intervention.”ld. “A motion for permissive intervention
pursuant to [FRCP 24(b)] is directed to #wmind discretion of thdistrict court.” San Jose
Mercury News, Inc. v. U.S. Dist. Court — N. Dist. (San Jds3) F.3d 1096, 1100{(Lir.

1999).
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DISCUSSION

A. AEC, Chesapeake, Vermillion, and Ballard (Dkt. Nos. 198, 232, 240, 242)

1. AEC, Chesapeake, Vermillion and Badlaghre Not Required Parties Under
FRCP 19

AEC, Chesapeake, Vermillion, and Ballardw@e that they are geiired parties under
FRCP 19(a)(1)(B)(i).SeeAEC’s Mem. ISO Mot. to Inter., pp. 4-6 (Dkt. 199); Chesapeake’s
Mem. ISO Mot. to Interv., pp. 3-4 (Dkt. 232-Mermillion’s Mem. ISO Mot. to Interv., pp. 3-4
(Dkt. 240-1); Ballard’s Mem. IS™ot. to Interv., pp. 3-4 (Dkt. 242). “As a practical matter,
an absent party’s ability to pestt its interest will not be impad by its absence from the suit
where its interests will be adequatelpmesented by existing parties to the suAlto v. Black
738 F.3d 1111, 1127 {Cir. 2013);see also Salt River Project Agr. Imp. and Power Dist. v.
Leg 672 F.3d 1176, 1180{SCir. 2012) (concluding that “[a]n abnt party with an interest in
the action is not a necessary pantyler Rule 19(a) ‘if the absepdrty is adequately represented
in the suit.”) (quotingShermoen v. United Stat&82 F.2d 1312, 1318{Xir. 1992)). An
absent party is adequately repented where the present partyilf undoubtedly make all of the
absent party’s arguments,”” “éparty is capable of and willing make such arguments,” and
“the absent party would [not]fter any necessary element t@ throceedings that the present
parties would neglect.”Salt River 672 F.3d at 1180 (quotirhermoen982 F.2d at 1318).
“The inquiry into whether a party is necessarg [actical one and fact specific, and is designed
to avoid the harsh result$ rigid application.” A.H.R. v. Wash. State Health Care AuBQ16
WL 98513, at *6 (W.D. Wash. 2016Here, neither party’s abilitio protect its interest is
impaired because those interests areaaly adequately represented by WEA.

Soon after Plaintiffs initiated this action, WEA movedrtervene “to protect its

members’ interests by opposing Rl#fs’ arguments and opposing Ridffs’ request for relief.”

MEMORANDUM DECISION AND ORDER -7
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WEA'’s Mem. ISO Mot. to Interv., p. 3 (Dkt. 20). At that time, WEA highlighted how “its

members have a clear, significanpiptectable interest in the sulijecatter of the litigation; its

members’ interests will be impaired if Plaintifisevail, and its interests are not adequately

represented by existing partiedd. at p. 4. WEA specifically argued:

“[WEA] members hold significant, monetary interests in the challenged
federal oil and gas leases on the fedenadls at issue in this case — leases
in which member companies have inessttens of millims of dollars.
Clearly, these valid existing rightsid economic interests are significant
and legally protectable interests awdrrant intervention as a matter of
right. Furthermore, as a trade asation representing the interests of its
member companies on federal publdads, [WEA] has an organizational
interest in maintaining regulatory tainty in BLM’s oil and gas leasing
program.”

“The outcome of the instamction poses a direchd substantial threat to
[WEA] and the property rights and economic interests of its members.
Moreover, Plaintiffs’ requested relief pgssa direct and suasitial threat to
those legally protectable interests.”

“Here, [WEA] has a significantly prettable interest because its member
companies have existing interests in the federal leases on lands within
greater sage-grouse habitat in Idaind across the West. [WEA] members
have invested tens of millions abllars on the leases in question and
billions of dollars in operations igreater sage-grouse habitat, operations
that expand across much of the raaffected by the chignged actions.”

“If Plaintiffs prevail, [WEA] membes would suffer economic harm from
the greater restrictions that wouldibgosed on federathses and property
rights owned by them. Further, memberould be unable to fully develop
their leased oil and naturgas resources, resulting in reduced income to the
companies and reduced income te flederal government in lease and
royalty revenue.”

“The Federal Defendants cannot qdately represent [WEA's] or its
members’ private and uniqurterests in this action. . In order to protect

the specific oil and gas developmertenests of its members, [WEA] must

be afforded the right to formulate appropriate litigation strategy and
present its own legal argumentsThe Federal Defendants are protecting
the public interest at large and nibie specific economic and property
interests of [WEA] members. The Federal Defendants must consider a wide
spectrum of views when defending thésvsuit, and, among other things,
advocate for proper interpretationfetieral environmental laws and uphold
the integrity of federal decision making. Their priority will not be to
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preserve [WEA] members’ investmenin the challenged leases, or to
protect the economic interests in this case.”

e “[WEA] has outlined above why it shoulte permitted to irervene in this
proceeding. Further, [WEA] members/easpecific economic and property
interests and rights within Idaho aacross the 11-state greater sage-grouse
range. Should Plaintiffs’ action @re successful, [WEA] members would
suffer economic injurand harm to their righta leases on lands underlying
the challenged plans.”

Id. at pp. 5-9 (internaditations omitted)see als@igamma Decl., 1 2-7 (Dkt. 20-2) (WEA'’s
president discussing its representationvar 300 company members who “hold specific
interests related to the leasing and developrokail and gas resoaes on public lands;”
“operate in Idaho and other statacross the West affectedthg Federal Defendants’ actions
related to sage-grouse and giblanatural gas leasing and devel@mmin the species’ habitat,
and would be directly injureldy the Plaintiffs’ proposed relief*hold significant monetary
interests in the challenged fedeodland gas leases at issue iisttase”; and have significant
and legally protectable intersghat “would be directly ansubstantially threatened by
Plaintiffs’ requested relief.”).

On August 21, 2018, the Court granted WEA'stMDo to Intervene, reasoning, in part,
that only WEA is “uniquely capable” of ex@phing how any potential ruling will affect the

property interests of a private trade assammtiomprised of members heavily dependent on oll

and gas production/leasin@ee8/21/18 MDO, pp. 4-7 (Dkt. 54).And, since then, WEA has

4 AEC, Chesapeake, Vermillion, and Ball@ahtend that WEA intervened only to
protect its organizationahterests moving forwardSeeAEC’s Mem. ISO Mot. to Interv., p. 12
(Dkt. 199); Chesapeake’'s Mem. ISO Mot. ttelw., p. 9 (Dkt. 232-1); Vermillion Mem. ISO
Mot. to Interv., p. 10 (Dkt. 240-1Ballard Mem. ISO Mot. to Interv., p. 9 (Dkt. 242-1). Such an
argument is loosely raveled, assidifficult to discern where aorganization that exists to
represent its members’ interests could be &althve organizational interests adverse to its
members. Regardless, this argument ignores WERar intent to simwheously intervene to
protect its members’ interesagainst Plaintiffs’ attempt® unwind certain of proposed
Defendant-Intervenoréease salesSee suprdgnoting WEA'’s argumets for intervention)see
alsoWEA's Reply ISO Mot. to Interv., pp. 1, 4(Bkt. 35) (“[WEA] seeks intervention to
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diligently represented those interests, includingreffto sever and transfer certain of Plaintiffs’
claims, opposing Plaintiffs’ Motion for Pielinary Injunction, noving to dismiss or
alternatively transfer Plaintiffs’ claims amst Jonah Energy, moving for summary judgment
while opposing Plaintiffs’ Motion for Summarydgment, moving to stay the Phase One lease
vacatur pending appeal, filing a Notice of Aphend recently moving tmodify the Court’s
May 12, 2020 Memorandum Decision and Qroe behalf of a member company.

AEC, Chesapeake, Vermillion, and Ballard arembers of WEA. They naturally share
the same ultimate objective in this lawsuit (upholding the valafitye contested lease sales and
avoiding lease vacatur); indeed WEA suppoited/otion for Stay Peding Appeal with

declarations from AEC’s President and CQ8@seph DeDominic, Chesapeake’s Land Manager,

protect its members’ valid and sif§jnant interests and property rights. . As required in Rule
24, [WEA] claims an interest relagy to the property at issu@wnership of the leases. [WEA]
satisfies the third element of intervention as a enatt right because Plaintiffs’ requested relief
— vacatur of the lease sales — poses a direct@rstantial threat to those legally protectable
interests. . .. [WEA] represents federal lesse®s have a significantly ptectable interest that
could be impaired by this litigation. . . . ThRederal Defendants are defending BLM’s decision-
making process, while [WEA] is defending theperty rights and business interests of its
members. . .. [T]he Federal Defendants wawitimake arguments related to [WEA] members’
property interests. . .. [WEA] seeks to interwéo protect the uniquetirests of its members,
which would ensure the Court is apprised obfrakrests and arguments.. The only question
before the court is whether [WEA] should granted status as a Defendant-Intervenor to
represent its members’ leasehold interests whiehPthintiffs seek to have vacated. [WEA] is a
zealous and candid advocate for its members. @il quotation marksnd citations omitted).
More recently, WEA successfully moved behalf of a member compawymodify the Court’s
May 12, 2020 Memorandum Decision and Ondera vis the Phase One lease sa&seWEA's
Mot. to Modify (Dkt. 251) (“Pursuant to R. Civ. 7.1, and the Court’s notation in its May 12,
2020 Order, Defendant-Intervenor [WEA], on biélsh member company EOG Resources, Inc.
(EOG), respectfully moves to allow productionclmammence on one well that traverses one
existing oil and gas lease issued under the Rbasdease sale in the Powder River Basin of
Wyoming, because production will not changeghgironmental status quo pending appeal and
will not cause any adverse impacts to greater gagese.”). In other words, whatever WEA'’s
organizational interests may lieey are not mutually exclugwof its members’ interests —
which WEA also claimed/claims to represenBee e.g. WEA'’s Reply ISO Mot. to Interv., p. 7
(Dkt. 35) (“The Federal Defendantannot adequately represpMEA’s] or its members’

private and unique intereststims action. Nor can [WEA] rely on Federal Defendants to
advocate for the protection of theoperty interests of its membéjgemphasis added).
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K.W. Cryer, and Ballard’s President, David BallaeeDeDominic Decl. (Dkt. 177-5); Cryer
Decl. (Dkt. 177-2); Ballard Decl. (Dkt. 177-7)At bottom, it is inescapable that AEC’s,
Chesapeake’s, Vermillion’s, and Ballard’s intesadkarly align with WEA's interests. Hence,
WEA can be expected to adequately represeand has adequately represented — AEC'’s,
Chesapeake’s, Vermillion’s, and Balliss interests in this actionin short, resolving this action
without AEC, Chesapeake, Vermillion, or Ballas parties will noimpair or impede their
ability to protect their interests. Intemtion is therefore natquired under FRCP
19(a)(1)(B)(i)?

2. AEC, Chesapeake, Vermillion and Ball&dd Not Have a Right to Intervene
Under FRCP 24(a)

Plaintiffs do not dispute that AEChesapeake, Vermillion, and Ballard claim
protectable interests as to thagect of this action, or that gissition of this case might affect
their ability to protecthose interestsSeePIls.” Opp. to AEC’s Motto Interv. (Dkt. 216); PIs.’
Opp. to Chesapeake’s Mot. to Interv. (Dkt. 248%. RDpp. to Vermillion’s Mot. to Interv. (Dkt.
249); PIs.” Opp. to Ballard’Mot. to Interv. (Dkt. 250). Hower, Plaintiffs argue that AEC,

Chesapeake, Vermillion, and Ballard cannotrivdaee because their motions are untimely and

> WEA, Chesapeake, Vermillion, and Ballane all represented by the same law firm,
Beatty & Wozniak, P.C., and have the sdowal counsel, Cherese DeDominiq McLaiBee
Pls.” Opp. to Chesapeake’s Mot. to Interv., p(kt. 248) (“How could the same lawyers that
represent WEA somehow be unatdeepresent Chesapeake’s interests adequately, and yet that
inadequacy be cured by allowing the same kwyo represent Chesapeake separately from
WEA?"); Pls.” Opp. to Vermillim’s Mot. to Interv., p. 11 (Dkt. 249) (same); Pl.’s Opp. to
Ballard’s Mot. to Interv., pp. 3-4 (“Neither doesIBad address the fact that WEA is represented
by the very same law firms . . . thabuld represent Ballard as artd@rvenor in this case . . ..")

6 The Court is also not persuaded ois tiecord that, ihout AEC’s and/or
Chesapeake’s intervention, the Federal Defersdaiaty be subject tosubstantial risk of
inconsistent obligations undERCP 19(a)(1)(B)(ii).See, e.g. AEC’s Mem. ISO Mot. to Interv.,
p. 6 (Dkt. 199) (positing that, if AEC lateuccessfully brought action against government
seeking declaratory judgmentthts leases are valid, “théime government would be in the
impossible position of facing incoistent judgments”).
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WEA already adequately reggents their interestSee id (citing Perry, 587 F.3d at 959
(“Failure to satisfy any onef the requirements is fdtt the application.”)).

The Court agrees. Timeliness depends on tlaeterfs: “(1) the sige of the proceeding
at which an applicant seeks to intervene; (2)ptiegudice to other partse and (3) the reason for
and length of the delay.United States v. Alisal Water Coy3.70 F.3d 915, 921 {9Cir. 2004).
Each of these factors vgis against intervention.

First, this case began morathtwo years ago. In that timtbe Court has permitted three
parties to intervene, denied various motionditmiss, transferred a portion of the case to
Wyoming, granted a motion for preliminary ingtion, granted partimummary judgment for
Plaintiffs (as to Phase One), and stayed thaes@I®ne lease vacatur pending Federal Defendants’
and Defendant-Intervenors’ appeabduch, if not most, of the work on Phase One is complete
for the time being (at least in this Court)the appeal progsses forward, and Phase Two is
underway. Where, as is the case here, the Coultarties have “covered a lot of legal ground
together . . . [in] substantivebnd substantially engagf] the issues in this case,” intervention
under FRCP 24(a) is disfavore8ee League of United Latin American Citizel®l F.3d at
1303;Alisal Water 370 F.3d at 922 (interventiatenied “even at the pretrial stages when a lot
of water [has] passed under . . . [the] litigatbsrdge.”) (internal quotadin marks omitted).

Second, allowing AEC, Chesapeake, Vermilliand Ballard to intervene would not only

mean additional partseand duplicative briefing for Plaiffs to address (beyond Federal

” The Court is aware that AEC, Chesapeatamillion, and Ballard seek to intervene,
in part, for purposes of Phase Two of the actmd that, as compared to its Phase One, Phase
Two’s anticipated dispositive motions are not eftgly briefed at this time. Additionally, the
potential modifications flowindgrom the Footnote 6 protocol aa¢so more recent (even if it
speaks to Phase One lease sales themsehles)ever, the fact remains that the case has
progressed more than two yewighout any of their involvementhey are each members of
WEA, WEA intervened for their benefisée suprg and WEA has been a party to the action
since August 21, 2018.

MEMORANDUM DECISION AND ORDER - 12
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Defendants and Defendant-Intervenors WEA Ahaming themselves), but also possible
additional arguments not presenteatauled upon by the Court to dat8ee generallAEC’s
Mem. ISO Mot. to Interv., pp. 5, 13 (Dkt. 199kéerting possible violations of due process
rights); Chesapeake’s Mem. ISO Mot. to mtepp. 3-4, 8 (Dkt. 232-1(raising arguments
premised on due process and Mineral Leasing; AMermillion’s Mem. I1SD Mot. to Interv., p. 4,
7-8 (Dkt. 240-1) (same); Ballard’s Mem. ISO Mt Interv., pp. 3-4, B (Dkt. 242-1) (same).
If intervention is permitted, thesconcerns may materializer@dundant arguments and a “piling
on” effect, all to Plaintiffs’ prejudiceSee, e.gShoshone-Bannock Tribes of Fort Hall
Reservation v. U.S. Dept. of Interj@010 WL 3173108, at *1 (D. Idaho 2010).

Third, AEC, Chesapeake, Vermillion, and Ballard believed that the Federal Defendants
and WEA already represented their interests @anly when the Court issued its February 27,
2020 Memorandum Decision and Order vacating thres@I®one lease sales did they decide they
wanted to intervene instea@eeAEC’s Mem. ISO Mot. to Interv., pp. 7-8 (Dkt. 199);
Chesapeake’s Mem. ISO Mot. limterv., p. 10 (Dkt. 232-1); Veritfion’s Mem. 1ISO Mot. to
Interv., p. 11 (Dkt. 240-1); Ballard’s Men5O Mot. to Interv., pp. 10-11 (Dkt. 242-1).
However, these parties (as WEA members) werrawf the lawsuit and that Plaintiffs were
seeking to set aside the Phase One and/or Twodabeseas part of the litigation — from the date
it was filed, and as the case develop8éde, e.g.Compl., § 112 (Dkt. 1) Gpart of Plaintiffs’
original 4/30/18 Complaint: “BLM oil and gdeasing decisions that have been made, or
hereafter are made, under . . . IM 2018-034 arenfnlaand should be reversed and set aside.”);
id. at 1 150-57, 177-85, 276-319 (claim for redighinst leases issued under IM 2018-034 and
challenging February and September 2@dybming lease sales on other grounds)at p. 83,

1 B (Plaintiffs requesting thatart “[rleverse, set aside, halshlawful, and/or vacate each and
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all of the Final Actions, anctemand them to Defendants®3¥gee alsd=irst Am. Compl., 11 225a-
225Il (Dkt. 78) (adding “Phase One” lease saleghallenged actions); Second Am. Compl.,

11 274-83 (Dkt. 165) (adding February 2019 Wyont@age sale as clhenged action); Pls.’

Mem. ISO MPSJ, pp. 2, 16, 19-20 (Dkt. 135-1) (as pBPlaintiffs’ 4/26/19 summary judgment
argument: “Plaintiffs also seek an order taathe leases and underlying decision documents
for the five “Phase One lease sales” — Jam@ September 2018 salas\Nevada, Utah, and
Wyoming — in which BLM applied 2018-034 to uwitully constrain public participation. . . .
Because those lease sales appli 2018-034 in unlawfully restrimg input from Plaintiffs and
the public, the Court must reversadaracate them as well. . . . aRitiffs request that the Court
vacate the challenged provisions of IM 2018-034 and the leases unlawfully issued in reliance on
that IM. . . . Plaintiffs resgctfully pray that the Court grant this Phase One partial summary
judgment motion, enter summnygudgment in their favor on theFourth and Fifth Claims for
Relief, and reverse and vacate IM 2018-034thedive challenged June and September 2018
lease sales.”). That AEC, Chesapeake, Vermilmd Ballard may have believed that the Phase
One leases would not be canceltreks not somehow toll the tinfier them to seek intervention
until the Court made a decision to do See Alaniz v. Tillie Lewis Foods72 F.2d 657, 659 {9
Cir. 1978) (“The crux of appellasi argument is that they ditbt know the settlement decree
would be to their detriment. But surely they kninv risks. To protect #ir interests, appellants

should have joined the negotiations before thevgast settled.”). In suca setting, the reasons

8 In addition, as part of its justition to intervendack in July 2018, WEA
acknowledged that Plaintiffs expresslyught to have leassales vacatedseeReply ISO Mot.
to Interv., pp. 4, 8 (Dkt. 35) (“[WEA] satisfiesdhhird element of intervention as a matter of
right because Plaintiffs’ request relief — vacatur of the leasales — poses a direct and
substantial threat to those legally protectabler@stis. . . . The only question before the court is
whether [WEA] should be granted status as teB#ant-Intervenor to present its members’
leasehold interests which the Plaintiffs seekdwe vacated.”). Again, the Court allowed WEA
to intervene based, in panpon those representations.
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proffered for their delay in morg to intervene fall short. @abined, each of these factors
reveals that their Motions to Intervene are untimely.

Separately, for reasons discussed aboveAWds represented and can be expected to
adequately represent AEC’s, Chesapeake’s, Vermillion’s, and Ballard’s intebestsupra
WEA's interests in this action pallel those of its membershere is no suggestion, nor any
sensible reason to believe, that WEA’s defensédamtiffs’ claims arexdverse to its members’
interests.See supra Further, WEA can make any reasonable argument that AEC, Chesapeake,
Vermillion, or Ballard would maké either were a party — deed, WEA has already done so
with the express assistance of AEC, Chesapeake, and Balaedd (noting AEC'’s,
Chesapeake’s, and Ballard’s declarationsuppert of WEA'’s attempt at staying action pending
appeal) Finally, there is no indi¢®n that AEC, Chesapeake, Maillion, or Ballard would
bring any essential elementttee action that WEA would géect or that WEA could not
incorporate into its filigs (as it has donefee, e.g WEA’s Mot. to Modify (Dkt. 251) (seeking
modification of Court’s 2/27/20 MDO under Foote 6 protocol on behalf of member EOG
Resources, Inc.); 8/13/20 Order (Dkt. 285) (Gamanting relief sought within WEA’s Motion

to Modify).

® AEC, Chesapeake, Vermillion, and Baflasuggest that, while WEA may have
adequately represented its interests up theilCourt issued its February 27, 2020 Memorandum
Decision and Order, it no longes capable of doing s&SeeAEC’s Mem. ISO Mot. to Interv., p.
12 (Dkt. 199) (“[WEA]'’s organizaonal representation of thedustry at that point [(upon the
Court’s Order)] was no longer adequate.”); Chesp’s Mem. ISO Mot. to Interv., p. 8 (Dkt.
232-1) (“The Court’s ruling in Phad confirms that the presenténvenors are not sufficient to
protect Chesapeake’s interest.”); VermillioMem. ISO Mot. to Interv., pp. 9-10 (Dkt. 240-1)
(same, as to Vermillion); Ballard’s Mem. ISO Mto Interv., pp 8-9 (Dkt. 242-1) (same, as to
Ballard). But there is no sense to an argumeattdbfending against pob& vacatur is different
from defending against actual vacatur. Moreovegref] differences in fligation] strategy . . .
are not enough to justify inteeation as a matter of rightPerry, 587 F.3d at 954 (citation
omitted).
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In sum, AEC, Chesapeake, Vermillion, andl&al are not entitled to intervene as of
right under FRCP 24(a). ThiéWotions to Intervene are timely under the circumstances
presented here and they are adéglyaepresentedly WEA regardless.

B. AEC, Chesapeake, Vermillion, and Bkard Are Not Entitled to Permissive
Intervention Under FRCP 24(b)

As with motions for intervention as of rigli[a] finding of untimeliness defeats a motion
for permissive intervention.United States v. Washingto86 F.3d 1499, 1507 {Cir. 1996).

In determining timelinesunder FRCP 24(b), the Court corsglthe same three factors — the
stage of the proceedings, the prejudice to exjgiarties, and the length of and reason for the
delay — that it considered in datening timeliness under FRCP 24(&§ee Orange Co. v. Air
California, 799 F.2d 535, 539 {oCir. 1986). With permisse intervention, however, the
timeliness element is analyzed even moretsgrthan with intervention as of righSee United
States v. Oregqry45 F.2d 550, 552 {oCir. 1984). ‘A fortiori, our previous conclusion that
[analogously, AEC’s, Chesapeake’s, Vermilliorasd Ballard’s] intervention motion[s] [were]
untimely is controlling.” League of United Latin American CitizedS81 F.3d at 1308.

Here, AEC, Chesapeake, Vermillion, and Balltito justify intervention as of right
under a less stringent timediss standard and, theyed, their request fqgrermissive intervention
measured against the recstringent standard must benagl as untimely as well. Though
neither party is permitted to intervene, WEAymaove on their behatb modify the Court’s
February 27, 2020 Memorandum Decision andedunder the Footnote 6 protocol, where
appropriate and necessary.

B. PPRR, PPRA, Rebellion Il, Seven Sisters, and Titan (Dkt. Nos. 253, 260, 262, 270)

PPRR, PPRA, Rebellion I, Seven Sisters, @itdn each claim protectable interests in

this action that would be advergelffected if Plaintiffs previa They accordingly move for
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intervention as of right and perssive intervention. Their interest and relation to this case —

are summarized here:

Proposed Defendant-Intervenor Phase Interests

PPRR Phase One — Footnote|6 WYW-187312
Iberlin Well

PPRA Phase Two WYW-185804
WYW-185806
WYW-185831
WYW-185834
WYW-185859
WYW-185860
WYW-185902
Flatbow Well

WYW-187442
WYW-187462
WYW-187454
WYW-187318
WYW-187308
WYW-187456
Iberlin Well

)

Rebellion Il and Seven Sistéts Phase One — Footnote

Rebellion I Phase Two Diablo Well
Coronado Well

Titan Phase One — Footnote |6 WYW-187305
WYW-187441

Phase Two WYW-185796
WYW-185799
WYW-185829
WYW-185830
WYW-185833
WYW-185858
WYW-185874
WYW-185875
WYW-185876
WYW-185878
WYW-185879

10 Rebellion Il is a privately heldompany based in Tulsa, OklahoneeO’Quinn
Decl., 1 1 (Dkt. 262-1). Seven Sisters sllly owned subsidig of Rebellion II. See id
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WYW-186303
WYW-186319
WYW-186324

Phase Three WYW-186762
WYW-186764
WYW-186769
WYW-186770

SeePPRR’s Mem. ISO Mot. to Inte., p. 1 (Dkt. 253-1); PPRA’'s Mem. ISO Mot. to Interv., p. 1
(Dkt. 260-1); Rebellion II's & Seven Sistefglem. ISO Mot. to Interv., p. 1 (Dkt. 262-1);
Titan’s Mem. ISO Mot. to Inte., pp. 1-2 (Dkt. 270-1). AgaiRlaintiffs do not dispute that
these parties claim protectablégrests in this action, or thigs disposition could impair/impede
their ability to protecthose interestsSee generallfPls.” Opp. to PPRR’s, PPRA'’s, Rebellion
II's & Seven Sisters’, and Titan’s Mots. baterv. (Dkt. Nos. 275, 276, 277, 284). Instead, as
before, Plaintiffs generally gue that their motianare untimely and WEA already adequately
represents their interestSee id! This time, the Court disagrees (with some caveats).

To begin, there is no indication that PPRRRRPRebellion Il, Seven Sisters, or Titan is
a member of WEA. If not a member of WHEAeg facts distinguish #se parties from AEC,
Chesapeake, Vermillion, and Ballard (who are WEA memisers $uprp.*> Hence, their
circumstances may be differentdamust be analyzed as sudhmay be true that the action

itself is a bit aged, that much work has alrebdgn performed, and that each and every relevant

11 Plaintiffs also argue that, in some caselief under the Foobte 6 protocol is not
available because either certairthe involved Phase One leases not developed, or the stated
interests do not implicate a Pha&3ee lease sale. The merits of these aspects of Plaintiffs’
argument are not resolved hdvat are nonetheless addressegaxs of any linited intervention
ultimately permitted.See infra

12 PPRR, PPRA, Rebellion I, Seven Sisterg] @itan are also not represented by Beatty
& Wozniak, P.C. and do not have Ms. McLaintlasir local counsel; thegre instead represented
by Holland & Hart LLP.
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leaseholder had reason to knowtsfinterests in the case (constructive notice) since its start.
But without membership in WEA{ is more difficult to say witlcertainty that WEA'’s actual
participation in the case inures to the sangreleto PPRR, PPRA, Rebellion Il, Seven Sisters,
and Titan as non-members — evethdir interests can teaid to exist withirthe same orbit.

This distinction applies as well to the effortstioése parties to intervene as to their Phase
One leases subject to the Foom6tprotocol. Under any meastitesannot be said that their
Motions to Intervene are untimely, premised as t@yupon this much latén-time benchmark.
Further, while WEA is capable of acting upon thigtice of the Court’s aésion in seeking relief
for any one or more of its members (includ&igC, Chesapeake, Vermillion, and Ballard, as it
has done for EOG Resources, Inc.), it camwoso on behalf of non-members like PPRR,
Rebellion 1, Seven Sisters, and Tit&n.

Accordingly, the Court will allow PPRR, Rellion I, Seven Sisters, and Titan to
intervene for thesole and limited purposef seeking relief under the Footnote 6 protocol. They
are reminded thatnyparty seeking to modify the suspendatus of any applicable Phase One
lease must include “information about the naturé meed for such work tallow other parties to
respond to the motion and for the Court to makenformed decision upon the request.”
5/12/20 MDO, pp. 10-11, n. 6 (Dkt. 228).In addition to the obvioudetails, the moving party

is advised to take into accounaitiffs’ arguments that relief isot possible, owing either to the

13 PPRA is not included in this grouping becait$gs not sought to intervene in relation
to any impacted Phase One lease and, thusoibtadte 6 protocol does napply to it in this
situation. See suprgciting PPRA’s Mem. ISO Moto Interv., p. 1 (Dkt. 260-1)).

14 WEA's Motion to Modify (on behalf cEOG Resources, Inc.) is an example of a
request for such relief which includes such megglidetails. The nature of such details is
intended not only to assist the Court in assgssie request, but also to allow for potential
stipulated agreements upon such rell®&e8/13/20 Order (Dkt. 285)Court granting relief
sought within WEA'’s Motion to Modifyfollowing parties’stipulation).
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absence of a Phase One lease sale or to theeladed nature of certain Phase One leases, as
necessary> 16

However, PPRA, Rebellion Il, and Titan are petmitted to intergne as to Phase Two
(and beyond) at this timé. Even though they are not membar WEA, there is traction to
Plaintiffs’ argument that theobjectives — upholding of the Phabeo lease sales on the merits
and avoiding vacatur — paralkblose of Federal Defendants and Defendant-Intervenors, such that
their interests are already agetely represented (by WEAYBee generallf?ls.” Opp. to
PPRA’s, Rebellion II's & SeveBisters’, and Titan’s Mots. taoiterv. (Dkt. Nos. 276, 277, 284).
The Court also is mindful, however, that thgmrties (who, again, are not WEA members and
are not represented by the same sel)rmay not raise the same argnts to the Court. Hence,
as to Phase Two (and beyond), PPRA'’s, Ralrell’s, and Titan’s Motions to Intervene are
denied without prejudice teither of them moving fdimited intervention later, focused on

issues where they can persuade the Court dghm$egal standards for intervention that their

15 For example, Plaintiff argues that the lmewell is not located on a Phase One lease;
PPRR’s WYW-187312 “has not been developed”; i@ of [Rebellion II's] Phase One leases
have been developed”; and “[n]Jone of Titan’s Phase One leases have been dev&8epets.”
Opp. to PPRR’s Mot. to Interv., p. 2, n.1 (Dkt. 278Js.” Opp. to Rebellion II's & Seven Sisters’
Mot. to Interv., pp. 2-3 (Dkt. 277); Pls.” Opp. Titan’s Mot. to Interv., p. 2 (Dkt. 284).

16 Several proposed Defendant-Intervenargiue that “[tjhe Court has not yet set a
schedule or deadline for [Phase Ofw®tnote 6-related] motions.E.g, Titan’s Mem. ISO Mot.
to Interv., p. 9 (Dkt. 253-1). The Court does imb¢nd to set a schedule for such motions; if a
party believes that maintenance/repair work niesperformed to presve the status quo for
suspended Phase One leases, it is up teérat to seek relfdrom the Court.

7 PPRR and Seven Sisters aot included in this groupi because they have not
sought to intervene in relation éamy impacted Phase Two leasgee suprdciting PPRR’s
Mem. ISO Mot. to Interv., p. 1 (Dkt. 253-1); Rélmn Il & Seven Sisters’ Mem. ISO Mot. to
Interv., p. 1 (Dkt. 262-1)).
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interests have not, to that point, been adedyaepresented by the existing parti&ee, e.q.
Pls.’ Opp. to Titan’s Mot. to Interv., p. 8, n.2 (Dkt. 279).
ORDER

Based upon the foregoing, IT IS HEREBY ORDERED that:

1. AEC'’s Motion to Intervene (Dkt. 198) is DENIED.

2. Chesapeake’s Motion to Imfene (Dkt. 232) is DENIED.

3. Vermillion’s Motion to Intervene as Bandant-Intervenor (Dkt. 240) is DENIED.

4. Ballard’s Motion to Intervene as faadant-Intervenor (kt. 242) is DENIED.

5. PPRR’s Motion to Intervene (Dkt. 258)GRANTED for tle limited purpose of
securing relief under ehFootnote 6 protocol.

6. PPRA'’s Motion to Intervene (Dkt. 268)DENIED without prejudice to move for
limited intervention at a later date as discussed herein.

7. Rebellion II's and Sevensiers’ Motion to IntervenéDkt. 262) is GRANTED in
part, and DENIED in part, as follows:

a. Rebellion Il and Seven Sisters peemitted to intergne for the limited

purpose of securing relief undise Footnote 6 protocol. this respect, their Motion is

GRANTED.

18 Any such limited requests iotervene shall be filed within seven days of the date of
last-filed brief as between Federal Defendants@efendant-Intervenors. Said requests shall
specifically identify the argumésnot raised by Federal Defitants or Defendant-Intervenors
and explain the need for sualguments’ incorporation inte record beyond what already
exists. Oppositions are due 14 days theredtiboywed by replies in support of the underlying
motion seven days after that. In the evenitédhintervention is peritied, a briefing schedule
will be provided to the parties (preferably witie assistance of the involved parties by
stipulation). Additionally, the parties are ortioe that shortened page limits will likely apply
given that the briefing associated with Phas® Tswalready expected approach 250 pages
(excluding declarations and exhibits§ees5/19/20 Order (Dkt. 230).
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b. Rebellion Il is not permitted to imeene at this time for the purposes of
Phase 2. In this respect, Motion is DENIED without prejudice. Rellion Il may move for
limited intervention at a later date as discussed herein.
8. Titan’s Motion to Intervene (Dkt. 2Y& GRANTED in part, and DENIED in
part, as follows:
a. Titan is permitted to intervef@r the limited purposef securing relief
under the Footnote 6 protocol. Inghespect, its Motion is GRANTED.
b. Titan is not permitted to interveatthis time for the purposes of Phase 2
(and beyond). In this respect, its Motion isNDED without prejudice.Titan may move for
limited intervention at a later date as discussed herein.
IT IS ALSO HEREBY ORDERED that, iight of this Memorandum Decision and
Order and the relief containéerein, Amicus Applicants’ Motion for Leave to File Amicus

Curiae Brief of Moore Mineral Trust (Dkt. 287) is DENIED as moot and without prejudice.

DATED: August 17, 2020

ﬂwiﬂh*—

RonaldE. Bush
Chief U.S. Magistrate Judge
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