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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

JAMES C. HILLIARD, an individual,
Case No. 1:18-cv-00232-DCN
Plaintiff,

VS.

MEMORANDUM DECISION AND
MURPHY LAND COMPANY, LLC, an | ORDER

Idaho Limited Liability Company;

Defendant.

l. INTRODUCTION
Pending before the Court is a Motitor Summary Judgment filed by Defendant
Murphy Land Company, LLC (“Murphy Land”). Dkt. 21. On November 15, 2019, the
Court held oral argument and took the motimer advisement. Upon review, and for the
reasons set forth below, the Court firgisod cause to GRANT Defendant’s Motion for
Summary Judgment.
. BACKGROUND'*
On December 30, 2010, Plaintiff Jamiddliard and Defendant Murphy Land

entered into a Real Estate OptionRorchase Agreement (the “Agreemenrtyurphy

L All facts are construed in the light mdavorable to Hilliard, the nonmoving partcott v. Harris 550
U.S. 372, 380 (2007).

2 A copy of the Agreement is docketed as Dkt. 21-Bgdifter referred to as “Agreement” in this Order’s
citations.
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Land granted Hilliard the option to purchdsseck the Crystal SprirsgFarm property (the
“Property”) “for, and only for, the locain of a nuclear power plant facility” (the
“Option”). Agreement, 8§ 4. Under the Agreent, and the accompanying Memorandum of
Real Estate Option to Purchase Agreem#mtilliard failed to exercise his option to
purchase the Property by December 30, 2816 Agreement would expire and Hilliard
would no longer have any claiaon interest in the Property.

From 2014 to 2016, the purchase priceéhef Property was $13,680,000 unless (in
the intervening time since éhAgreement was signed) Mimp Land had erected capital
improvements on the Property. In that casergWiy Land was required to provide a review
of its capital improvement payments and receipt doctatien to Hilliard, and the
purchase price of the Propenivould be increased by éhamount Murphy Land had
expended.

On May 6, 2016, Hilliard emailed Murptyand a request for damentation of any
funds expended to erect capital improvemeifisresponse, Murphy Land requested
documentation of Hilliard’s nucée power plant development plans. On July 27, 2016,
Hilliard gave notice that he was exercisittge Option pursuant to Section 4 of the
Agreement.

From May 6, 2016, to September 12, 20k6th parties continued to make their
requests for the desired documentationteAfSeptember 12, 2016, all communication
between the parties stopped. Murphy Lareler sent Hilliard the requested backup
documentation and tax retwn Hilliard never sent Myhy Land the requested

documentation related to near power plant developmemtdditionally, Hilliard never
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tendered payment to Murphy Land nor put aoychase amount in escrow. Furthermore,
he did not complete the purchase of the Pitgpender the Agreement and no instrument
of conveyance of the Property wasaosded prior to Deember 30, 2016.

On or about April 17, 201, Murphy Land sold the Property to Global AG Properties
Il USA, LLC. The transfer of the Propertytile was duly recorded ithe Owyhee County
Recorder’s Office indaho. Dkt. 23-4.

On May 29, 2018, Hilliard fed his “Complaint for Declaratory Relief” against
Murphy Land in federal court basen diversity of citizenshipurisdiction. Dkt. 1. Hilliard
Is a citizen of California and Murphy Land ascitizen of IdahoHilliard alleges in his
Complaint that he had exercisthe Option to purchase theoBerty on July 27, 2016, and
that Murphy Land subsequently failed t@yide the capital improvements documentation
relating to the purchase price as required.

On October 5, 2018, Murphyand filed the pending motion for summary judgment.
Dkt. 21. Murphy Land asserifsis entitled to sumntg judgment because Hilliard is only
seeking declaratory judgments as his renmety such judgments would be moot because
the time for performance of the contract bame and passed withiodilliard performing
his obligations under the Agement. Additionally, it shad be entitled to summary
judgment since Hilliard failed to properkgxercise the Option b@e the Agreement
terminated as of December 30, 2016.

. STANDARD OF REVIEW
Summary judgment is appropriate wheme #vidence, vieweth the light most

favorable to the non-moving pgrtdemonstrates “there is genuine issue of any material
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fact and that the movant is entitled to judgmesht matter of law.” Fed. R. Civ. P. 56(a);
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986Ralen v. County of Los Angele&’7
F.3d 652, 658 (9th Cir. 2007). Evidenceludes “the pleadings, depositions, answers to
interrogatories, and admissis on file, together witthe affidavits . . . .Celotex477 U.S.

at 322 (quoting Fed. R. Civ. P. 56(c)).

The moving party initially bears the burdenshow no materidhact is in dispute
and a favorable judgmentdsie as a matter of lawd. at 323. If the moving party meets
this initial burden, the non-aving party must identify fastshowing a genoe issue for
trial to defeat the motion for summary judgme@line v. Indus. Maint. Eng'g &
Contracting Co, 200 F.3d 1223, 122®th Cir. 2000). The Qurt must grant summary
judgment if the nonmoving party “fails tmake a showing sufficient to establish the
existence of an element essential to thatyfsadase, and on which that party will bear the
burden of proof at trial.Celotex 477 U.S. at 322.

IV. DISCUSSION

Before analyzing the Agreement, the Court first reviews whether there is a
justiciable controversy before it or if Hillidris essentially seeking an advisory opinion
from the Court.

In his Complaint, Hilliard “prgs for judgment as follows”:
1) For a declaration that plaintiffas properly exercised the Option;
2) For a declaration that the purchase price of the property pursuant
to Section 5 of the Qjn is $13,680,000 arttiat defendant is not
entitled to an increase in therphase price of the property.

3) For a declaration that plaintiff entitled to the value of all growing
crops on the property as of@@ember 26, 2016. To present.
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4) For costs of suit incurceherein, including attorneys’ fees pursuant
to Section 25 of the Option; and
5) For such other and further relieftag Court deems just and proper
[sic]

Dkt 1, at 4. Here, Hilliard is not seiely specific performance or to quiet titleeeDkt. 22,
at 19 (Hilliard acknowledging he&ould need to amend his Colamt to seek that remedy:
“were Hilliard to amend, seeking specificrfsgmance . . . .”). Additionally, he does not
specifically allege any breach of contradicis, so he cannot recover monetary relief on
those grounds. Finally, he does not askdfamages at all in his prayer for relief.

Declaratory relief actions are different thactions seeking damaes. “A particular
declaratory judgment draws its equitable legal substance from the nature of the
underlying controversy.Transamerica Occidental Lifins. Co. v. DiGregorip811 F.2d
1249, 1251 (9th Cir. 987) (internal citations omitted). Even if the declaratory relief
plaintiffs seek are truly equitable in natutfegir claim for declaratory relief may be moot.
Bayer v. Neiman Marcus Grp., In@61 F.3d 853, 867 (9th Cir. 2017).

As a result, only some claims seekingexlaratory judgment satisfy Article llI's
case or controversy requiremeliedimmune, Inc. v. Genentech, |[f®19 U.S. 118, 127
(2007). “A case or controversy exists tjiang declaratory relief only when ‘the
challenged . . . activity . . . is not contingdmds not evaporated disappeared, and, by its
continuing and brooding presencasts what may well be a substantial adverse effect on
the interests of the . . . partiesSéven Words LLC v. Network So60 F.3d 1089, 1098

99 (9th Cir. 2001) (quotingleadwaters, Inc. v. Bureau of Land Mgn&93 F.2d 1012,

1015 (9th Cir. 1989)). Thus, dhtest for mootness applieddalaim for declaratory relief
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“is whether the facts alleged, under all the winstances, show that there is a substantial
controversy, between partieaving adverse legal interestd, sufficient immediacy and
reality to warrant the issuanoé a declaratory judgmentMedimmune, In¢549 U.S. at
127 (quotingMaryland Casualty Cov. Pacific Co.312 U.S. 270, 273 (1941)).

A declaratory judgment that “vindicate[glaintiffs’] rights ard make [them] the
prevailing party in [the] action . . . . is not appropriate exercise &éderal jurisdiction.”
Bayer, 861 F.3d at 868. The “value of theljaal pronouncement—what makes it a proper
judicial resolution of a ‘case aontroversy’ rather than aadvisory opinion—is in the
settling of some disputehich affects the behavior ofeglilefendant towds the plaintiff’
Hewitt v. Helms482 U.S. 755, 761 (1987) (emphasis in original).

1. Hilliard’s Requests for Judicial Declarations that He Properly Exercised the
Option and the Purchase Price was $13,680,000

Here, even if (1) the Coudeclares Hilliard properlgxercised the Option and the
purchase price was $13,680,000; and (2) Hillidnad pled a claim for specific
performance, the Court could not change tha@ership of the property. As of April 17,
2017, Murphy Landno longer holds any title dnterest in the Property?’'Dkt. 23, at 9;
Dkts. 23-3, 23-4.

In Paloukos v. Intermountain Chevrolet Ca.sale of goods case governed by the
Idaho version of the Uniform Commercial @ (“UCC”), the Supreme Court of ldaho
held “[i]t is well established that the courts wilbt order the impossiblsuch as ordering

the seller under a sales contract to sell eoliyer that which the seller does not have,”

3 The Complaint was filed on May 29, 2018, over a year after Murphy Land sold the Property. Dkt. 1.
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and dismissed the claifor specific performancé&88 P.2d 939, 944-45 (Idaho 1978). In
Fazzio v. Masona real estate case, the Supreme Qumoted in dicta that while its ruling
in Paloukosrelated to a case governed by the U@her than the sale of propertyhé
case sets forth the general equitable doetthat a court should not order specific
performance where it ismpossible—not merely impractical—for the defendant to
comply.” 249 P.3d 390, 394-9%daho 2011). Thus,[tlhe defense of impossibility is a
complete defense that excushe defendant from performingltl. at 393-94. Because
Murphy Land no longer holds ainterest in, or title to, & Property, the defense of
iImpossibility is a complete defse that excuses Mphy Land from spefic performance.
Id. at 393-94.

Thus, judicially declaring that Hilliargproperly exercised the Option and the
purchase price was $13,680,000 would mevatgicate Hilliard's Igal rights and make
him the prevailing party in the action—it wouldt settle a dispute that affects the behavior
of the defendant towards theapitiff. The Propertyvould remain irpossession of the new
owner, Global AG Properties WSA, LLC. Accordingly, Hilliard’s first two causes of
action (i.e., requests for relief) appear to be tnibere is no live controversy for this court
to resolve.

However, in Hilliard’'s response to Murp Land’s motion for summary judgment,
he raises for the first time that he seeksctbary” or monetary danages related to his
claims.SeeDkt. 22, at 3 (“The compiat seeks declaratory relief and ancillary relief in the
form of damages for MurphjLand]'s breach of the optro contract.”). Murphy Land

argues Hilliard cannot recover the later type of damages because his Complaint does not
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request “ancillary relief,” and the Courtalid ignore such claimbecause “summary
judgment is not a procedural second chactesh out inadequateleadings,” such as
“Hilliard’s unpled breach otontract and specific performam claims.” Dkt 23, at 7-8.
(quotingPro-Formance Lube Ctr., Inc. v. BP Lubricants USA,,|12009 WL 10678745,
at *7 (D. Idaho July 31, 2009) (quotitNavajo Nation v. United States Forest Seryi&3b
F.3d 1058, 108(9th Cir. 2008)).

Here, not only did Hilliardfail to request any damagidn his Complaint or
specifically allege a breach of contract clahm, also titled it “Complaint for Declaratory
Relief.” Dkt. 1, at 1. Hilliard's*declaratory relief claim esagally seeks to establish its
rights to damages pursuant to a fully-maturedheifor breach of contract, which the Court
finds inappropriately suited for an action for declaratory reliehddis Corp. v. Cont’l
Cas. Co,.No. CV 04-4357 CAS PJW 2009 WL 863586, at *9 (©. Cal. Mar. 26, 2009),
aff'd in part, rev’d on othegrounds in part and remanded17 F. App’x 668 (9th Cir.
2011).

District courts have discretion to decithat plaintiffs are not entitled to damages
related to their declaratory relief claingee Cont’l Cas. Co. v. Enodis Caor$l7 F. App’x
668, 670 (9th Cir. 2011) (“Thdistrict court did not err ioncluding that granting the
[monetary] relief sought by [the plaintiff] wadibe inconsistent witboth the purpose of
declaratory relief in general and with theutt's November 19, 2007 order denying [the
plaintiff] leave to add a breaatf contract claim.” (interdaguotation marks and citation
omitted)). This is because pagimust have notice of the alas asserted against them. As

the Ninth Circuit detailed at length 8even Words LLC v. Network Sols
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Rule 8(a)(3) requires a claim to comtéa demand for judgment for the relief
the pleader seeks.” Although our decisions ggréat lengths to underscore
the breadth of notice pleadingge, e.g., Lee v. City of Los Angeis0 F.3d
668, 679-80, 682—88 (91@ir. 2001), the principlés not without limits.
Surely a simple request “for damagesiuld satisfy the notice requirement
without imposing any undue burdesn the drafter. Otherwise, notice
pleading might allow a plaintiff to filan any case, a complaint consisting of
no more than the useless stateménhtvas wrongedand am entitled to
judgment for everything to which am entitled.” Such a result would
undermine the intent of the civil ndeand prejudice the opposing party.

260 F.3d 1089, 109®th Cir. 2001). Thé&even Wordsourt ultimately declined to read a
damage claim into the plaintiffs complaint because it wamde after two years of
litigation, after variousepresentationthat it was seeking onlyeclaratory and injunctive
relief, after a motion to dismiss, and at thevehth hour, only days before oral argument
on appeal.ld. See generalljNavajo Nation 535 F.3d at 1080 (holding that although the
claim was briefed at summary judgment bygaltties and presented at oral argument to
the district court, 6ur precedents make clear that veheas here, the complaint does not
include the necessary factudlegations to state a claim,isang such claim in a summary
judgment motion is insufficient to prexst the claim to the district couyt”

The Court agrees with the Ninth Circuiatipleadings shouldhoth literally and in
theory, consist of more “timathe useless statement,whs wronged and am entitled to
judgment for everything towvhich | am entitled.” Seven Words260 F.3d 1089.
Accordingly, it declines to read a breaoh contract damage claim into Hilliard’s
“Complaint for Declaratory Relf¢ Furthermore, as previolysstated, even if Hilliardhad
included a claim for specific performance,ist impossible for tb Agreement to be

performed given the sale ofeliProperty. Thus, the Court disses his first two requests
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for judicial declarations regarding tirgerpretation of the Agreement as moot.

2. Hilliard’s Request for a Judicial Declaration that He Is Entitled to the Value
of the Growing Crops on the Property

With regards to Hilliard’s third cause oftam, that for a declaration that he is
entitled to the value of all growing crops the property from Septdmer 26, 2016 to the
present, the Court also dismisses it with prejudice.

The Court first notes that Hilliard did hask for breach of contract damages but
rather asked only for a declaration thatideentitled to certain rights. Again, such a
declaratory relief claim essentially seeks t@alelish Hilliard’s rightso damages pursuant
to a fully-matured clainfior breach of contract, rather than action for declaratory relief.
Here, though, the Court could neoplausibly construe Hilliard’slaim to be for breach of
contract damages and find that Murphy Land bafficient notice othe claim such that
amendment would not be unduly prejudiciglowever, even if the Court allowed Hilliard
to amend his claim to be a claim for damagesh amendment woulz futile due to the
clear language of the Agreement.

In breach of contract cases, courtstflok to the document’s language. “In the
absence of ambiguity, the document must @estrued in its plaingrdinary and proper
sense, according to the meaning derivedftbe plain wording othe instrument.’C &

G, Inc. v. Rule25 P.3d 76, 78 (Idaho 2001). “A cordréerm is ambiguous when there are

two different reasonable interpretatiomsthe language is nonsensicd6tlatch Educ.

* The Court declines to actually construe Hilliard’sdrcause of action to be one for breach of contract
damages, for the reasons citediection 1 of this opinion as well because Hilliard himself has titled his
Complaint in full as one for “Declaratory Relief” améver mentions “breach of contract” in the four
corners of his ComplaingeeDkt. 1.

MEMORANDUM DECISION AND ORDER - 10



Ass’'n v. Potlatch Sch. Dist. No. 2826 P.3d 1277, 1280 (IdaB610) (internal citations
omitted). “Whether a contract is ambiguossa question of law, but interpreting an
ambiguous term is an issue of fadd”
Here, the contact is unambiguous. Secflarf the Agreement dails the terms of
how the parties shall conduct the closinghaf purchase. Under the Agreement it lays out:
Seller’'s Right to Remove Growing Crops Seller shall have the right to
remove any and all growing crops on that portion of the subject property to

be purchased hereunder or, in theraliive, Buyer may elect to reimburse
Seller for any documented costs ined in the growing of the crops.

Agreement, § 9(c). The Agreement explicshates that Murphy Land, not Hilliard, shall
retain profits from crops grown on the Propeprior to the transfer. In addition, the
Agreement expressly lays out in Sectionthe Option to Purchase clause, that “Seller
hereby grants to Buyer the exclusive right and Option to Psechlaright, title and interest
in and to the Property for, dronly for, the locatn of a nuclear power plant facility.”
Agreement, § 4.

The parties never contemplated Hilliar@dwd use the Property grow crops or
that Hilliard would be entitled the value otthrops grown by other pple on the Property.
Even if the third cause of aon was for breach of contradamages, Hilliard would still
not be entitled to the crop valu@he measure of damages for breach of contract are those
which will ‘fairly compensate th injured party for his loss.Broersma v. SinQi676 P.2d
730, 733 (Idaho Ct. App. 1984) (quotiAgderson v. Gaileyg06 P.2d 90, 94 (Idaho 1980).
Here, the loss the parties contemplated &fiflimight suffer whesigning the Agreement

for breach of contract was the loss of usirg phoperty solely as ¢hlocation of a nuclear
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power plant facility. Thus, even if the @d granted Hilliard leave to amend, such
amendment would be futile.
V. LEAVE TO AMEND

Once the deadline for oapleting discovery “set in the scheduling order has passed,
the party’s request to amergljudged under Federal RulesCivil Procedure (“FRCP”)
16’s ‘good cause’ standard raththan the ‘liberal amendmt policy’ of FRCP 15(a).”
DRK Photo v. McGraw-Hill GlokEduc. Holdings, LLC870 F.3d 978, 98@®th Cir. 2017),
cert. denied138 S. Ct. 1559 (2018) (citirig re W. States Wholesale Nat. Gas Antitrust
Litig., 715 F.3d 716, 73(®th Cir. 2013)). “Rule 16 was desight® facilitate more efficient
disposition of cases by settlemenby trial. If disregarded Wwould ‘undermine the court’s
ability to control its docket, disrupt the agreed-upon course of the litigation, and reward the
indolent and the cavalier.WWalker v. City of PocatelldNo. 4:15-CV-00498-BLW2017
WL 1650014 at *1 (D. Idaho May 1, 2017) (quotidghnson v. Mammoth Recreations,
Inc., 975 F.2d 604, 610 (9th Cir. 1992).

The “central inquiry” of whether good causxists “is whether the requesting party
was diligent in seeking the amendmenDRK Photg 870 F.3d at 989Johnson v.
Mammoth Recreations, In@75 F.2d 604, 609 (9th Cir. 99). “[T]he existence or degree
of prejudice to the party opposing the machtion might supply additional reasons to deny
a motion,” but a court should focus its inquinpon the moving partg reasons for seeking
modification.” Johnson, In¢.975 F.2d at 609. If the movirgarty was not diligent, “the

inquiry should end.”ld. at 609. On the other hand,the party seeking amendment
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establishes “good cause” undRule 16, the party then must demonstrate that amendment
Is proper under Rule 1.

On or around April 17, 2017, Murphy Landdand transferred title to the Property
to Global AG Properties Il USA, LLC, and thaszords were duly recded as Instrument
#292512 in the ldah®@wyhee County Recorder's Gfg. Dkt. 23-4. “Under ldaho’s
recording statutes, every conveyancereél property acknowtlged or proved, and
certified and recorded as praebed by law, is constructesr notice of its contents to
subsequent purchasers and mortgageom the time it is filed.Kalange v. RencheB0
P.3d 970, 973 (Idaho 2001) (citing I.C. 8831). “Constructive notice imparted from the
record, therefore, is a matter of statutd.”

Over a year later, Hilliard filed his ‘@nplaint for Declaratory Relief’ against
Murphy Land on May 29, 2018. Dkt. 1. Mdmp Land moved for summary judgment on
October 5, 2018. It explicitly ated in its reply, filed on Nember 9, 2018, that “Murphy
Land [Clompany sold and tramsfed title to the Property ar about April 17, 2017, and
those records were duly recordeidh the Owyhee Gunty Recorder’s Ofte . . . .” Dkt.
23, at 9. Pursuant to ti@ase Management Order, therggetion deadline for all fact
discovery was November 15, 2018. Dkt 20rgpa. Hilliard had both constructive and
actual notice before discovery closed that the relief he was seeking was moot.

Due to matters outside of the partiesntrol, the Court heard oral argument on
Murphy Land’s motion for summary judgment biovember 15, 2019more than a year
after Murphy Land filed its motion for sumary judgment and after the deadline for

discovery had passed. During that time, Hilliard never sought leave to amend and still has
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not formally requested leave to amend his Complaint.

During the motion hearing, ¢hCourt asked Hillard wheth&e even intended to
seek leave to amend. His ceehresponded yes, that Hillchwould amend the complaint
to take into account whate had recently learnédbut only if Hilliard’s Complaint survived
the motion for summaryudgment. Hilliard’s counsehlso stated that it was his
understanding that in fedéraourt, parties do not typally amend pleadings while
summary judgment is pending, so Hilliardsmaot going to seekd&e to amend until the
Court ruled on the pending motion. Thatderstanding and calation had not been
previously conveyed to the Courtvany formal or informal means.

The Court cannot find that el internal legal strategies by a party show the
diligence required to satisfy Rul&’s “good cause” standard. Additionally, even if Hilliard
had only learned about the sale of the Prypghen Murphy Land gave him actual notice
on November 9, 201&ndHilliard’s rationale for not raving to amend his Complaint was
correct (the Court is not convinced), he wostitl have not shown the requisite diligence.
Hilliard had constructive notice before his r@plaint was even filé that his requested
declaratory relief would merely amount to @vigory opinion, as the Court could not order
Murphy Land to do te impossible and complete the safereal estate pursuant to the
Agreement. If Hilliard had beesufficiently diligent, he would have neviead to amend

his Complaint, as he would haakeady taken the relevanttiknowable facts into account

® It was unclear whether counsel for Hilliard was usiregtéim “recently learned” to reference the fact that
Hilliard had only learned that the Property was sold from Murphy Land’s November 9, 2018 reply (after
the motion for summary judgment was filed), or thahhd only learned the fact at the hearing itself, as
counsel also said during the hearing that it was thetfiine he had heard Murphy Land sold the Property.
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prior to filing his Complant on May 29, 2018.

A party who “*has been aware of the faeaind theories supporting amendment since
the inception of the action’ artths failed to amend despitepaptunity to do so has not
been diligent."Ohio Sec. Ins. Ca.. Axis Ins. Cq.No. C15-5698 BHS, 2018 WL 5013774,
at *2 (W.D. Wash. Oct. 16, 2018) (quotigidermeyer v. Caldwell[18 F. App’'x 485,
489 (9th Cir. 2017)cert. denied139 S. Ct. 73 (2018). As sl, the Court finds Hilliard
was not diligent in asserting any claim$iet than his declaratory relief ones. Thus—
assuming he ever formally requests leavan®nd—he has failed to show good cause to
add or amend any claims after the time &mnending pleadings has expired. Because
Hilliard has not shown good cause under Rlfe the Court need not address whether
amendment would be jushder Rule 15; the Court disssies Hilliard’s coplaint without
leave to amend.
VI.  CONCLUSION

Murphy Land’s motion for summary judgmeist granted because there is not a

justiciable controversy before the Court.lldild is preemptively denied leave to amend

his Complaint. The case agssmissed with prejudice.

I
I
I
I
I
I
I

MEMORANDUM DECISION AND ORDER - 15



VIl. ORDER

Therefore, itis HEREBY ORDERED:

1. Defendant’'s Motion for Summary Juagnt (Dkt. 21) is GRANTED;
2. This case is dismissed in its entirety and closed,;

3. A separate judgment will be issued.

DATED: December 9, 2019

"
David C. Nye

Chief U.S. District Court Judge
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