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UNITED STATESDISTRICT COURT
DISTRICT OF IDAHO

DANIEL WATKINS TURNER, Case No.: 2:19-cv-00051-REB
Petitioner, MEMORANDUM DECISION AND
ORDER
VS.

COMMISSIONER OF SOCIAL SECURITY,

Respondent,

Before the Court is Petither Daniel Watkins TurnerBetition for Review (Dkt. 1),
seeking review of the Social Security Adminggton’s denial of hispplication for Social
Security Disability Benefits faiack of disability. This actiors brought pursuant to 42 U.S.C.
§ 405(g). Having carefully considered the recand otherwise being fully advised, the Court
enters the following Memoralum Decision and Order:

. ADMINISTRATIVE PROCEEDINGS

On June 8, 2015, Daniel Watkins Turner ¢if@ner”) protectively filed a Title Il
application for a period of disability and dslity insurance benefits, alleging disability
beginning March 1, 2014. This claim was irlltialenied on September 16, 2015 and, again, on
reconsideration on March 30, 2016. On Apri2@16, Petitioner filed a Request for Hearing
before an Administrative Law Judge (“ALJ"On September 22, 2017, ALJ Russell B. Wolff
held a hearing in Boise, Idaho, at which timétRmer, represented by attorney Barbara Harper,
appeared and testified. Sara Statz, an impaxizdtional expert, also appeared and testified at
the same Septdrar 22, 2017 hearing.

On December 11, 2017, the ALJ issued a Slenidenying Petitioner’s claim, finding

that he was not disabled within the meaninghefSocial Security Act. Petitioner timely
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requested review from thAgppeals Council and, on Decérr 17, 2018, the Appeals Council
denied Petitioner's Request for Review, makimg ALJ’s Decision the final decision of the
Commissioner of Social Security.

Having exhausted his administive remedies, Petitioner filed the instant action on
February 11, 2019, arguing that the ALJ’s disabdiégermination “is not in accordance with the
purpose and intent of the Social Security Act, isat in accordance with the law, nor is it in
accordance with the evidence, bahtrary thereto and to the fadnd against the evidence, in
that Petitioner is disabled from performing subtd gainful activity.” Pet. for Review, p. 2
(Dkt. 1). Specifically, Petitioner submitsatithe ALJ’s Decision was not supported by
substantial evidence, nor was it based upon the cdegadtstandard in the following respects:
(1) the ALJ mischaracterized Petitioner’'s heartditon and therefore didot evaluate the heart
condition under the proper ListinR) the ALJ erred when hestnissed Petitioner’s credibility
without providing clear andanvincing reasons; (3) the Aludhproperly rejected a treating
physician’s opinion without providg specific and legitimateasons; and (4) the ALJ erred
when he determined an RFC which wasswgported by the medical/idence nor in
compliance with the Soci&8ecurity regulationsSeePet.’s Brief, p. 7 (Dkt. 15). Petitioner
therefore requests that the Coeither reverse the ALJ’'s Decisiamd find that he is entitled to
disability benefits or, alternatively,meand the case for further proceedin§ee id at pp. 19-20;
see alsdPet. for Review, p. 2 (Dkt. 1).

1. STANDARD OF REVIEW

To be upheld, the Commissioner’s decisiorstrhe supported by substantial evidence
and based on proper legal standargiee42 U.S.C. § 405(g)Matney ex. rel. Matney v. Sullivan
981 F.2d 1016, 1019 (9th Cir. 19980nzalez v. Sullivar914 F.2d 1197, 1200 (9th Cir. 1990).

Findings as to any questionfalt, if supported by substartevidence, are conclusiv&ee42
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U.S.C. § 405(g). In other words, if theresishstantial evidence tagport the ALJ’s factual
decisions, they must be upheld, evdren there is conflicting evidenc&ee Hall v. Sec’y of
Health, Educ. & Welfare602 F.2d 1372, 1374 (9th Cir. 1979).

“Substantial evidence” is defined as suelevant evidence as a reasonable mind might
accept as adequate to support a conclusise Richardson v. Peraje®2 U.S. 389, 401
(1971);Tylitzki v. Shalala999 F.2d 1411, 1413 (9th Cir. 1993)he standard is fluid and
nuanced, requiring more than a sdiatbut less than a preponderanseg Sorenson v.
Weinberger514 F.2d 1112, 1119 n. 10 (9th Cir. 19Mggallanes v. Bower881 F.2d 747, 750
(9th Cir. 1989)), and “does not mean agk&aor considerable amount of evidencPBiérce v.
Underwood 487 U.S. 552, 565 (1988).

With respect to questions of fact, the roldha Court is to review the entire record to
determine whether it contains evidence thatild allow a reasonadlmind to accept the
conclusions of the ALJSee Richardsqrl02 U.S. at 401see also Matneyw81 F.2d at 1019.
The ALJ is responsible for deteimng credibility and resolvingonflicts in medical testimony
(see Allen v. Hecklei749 F.2d 577, 579 (9th Cir. 1984)), resolving ambiguiseg {/incent ex.
rel. Vincent v. Heckler739 F.2d 1393, 1394-95 (9th Cir. #98 and drawing inferences
logically flowing from the evidencesée Sample v. Schweiké84 F.2d 639, 642 (9th Cir.
1982)). Where the evidence is susceptible to more than one rationaildatdagon, the reviewing
court may not substitute its judgment or intetption of the record fdhat of the ALJ.See
Flaten 44 F.3d at 145Key v. Heckler754 F.2d 1545, 1549 (9th Cir. 1985).

With respect to questions of law, the & decision must be based on proper legal
standards and will be reversed or remanded for legal ede.Matney981 F.2d at 1019. The
ALJ’s construction of the Social Security Actestitled to deference if it has a reasonable basis

in law. See id However, reviewing courts “will naubber-stamp an adnistrative decision
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that is inconsistent with éhstatutory mandate or that $tcates the congssional purpose
underlying the statute.See Smith v. Heckle820 F.2d 1093, 1094 (9th Cir. 1987).

1. ANALYSIS
A. Sequential Process

In evaluating the evidence peeged at an administrativedring, the ALJ must follow a
sequential process in determining wheth@erson is disabled in geners¢¢20 C.F.R. 88§
404.1520, 416.920) — or continues to be disalded20 C.F.R. 88 404.1594, 416.994) — within
the meaning of the Social Security Act.

The first step requires the ALJ to det@renwhether the claimant is engaged in
substantial gainful activity (“SGA”)See20 C.F.R. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). SGA
is defined as work activity thé both substantial and gainfulSubstantial work activity” is
work activity that involves doing signdant physical or mental activitie§ee20 C.F.R. 88
404.1572(a), 416.972(a). “Gainful work activity” is wdHat is usually done for pay or profit,
whether or not a profit is realize&ee20 C.F.R. 88 404.1572(b), 416.972(b). If the claimant
has engaged in SGA, disability benefits are eéniegardless of howsre his physical/mental
impairments are and regardless ofdgg, education, and work experien&ee20 C.F.R.

88 404.1520(b), 416.920(b). If the claimant is not gedan SGA, the analysis proceeds to the
second step. Here, the ALJ found that Petition&l fdt engage in substantial gainful activity
during the period from his alleged onset dat&afch 1, 2014 through his date last insured of
December 31, 2016.” (AR 17).

The second step requires the ALJ to determine whether the claimant has a medically
determinable impairment, or combination of impairments, that is severe and meets the duration
requirement.See20 C.F.R. 88 404.1520(a)(4)(ii), 416.920(a)(4)(ii). An impairment or

combination of impairments is “severe” withiretmeaning of the Social Security Act if it
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significantly limits an individual’s ability tperform basic work activities. 20 C.F.R.

88 404.1520(c), 416.920(c). An impairment or corabon of impairments is “not severe”
when medical and other evidence establish osljgat abnormality or @ombination of slight
abnormalities that would have no radhan a minimal effect on amdividual’s ability to work.
See20 C.F.R. 88 404.1521, 416.921. If the claimant does not have a severe medically
determinable impairment or combination of @mments, disability heefits are deniedSee20
C.F.R. 88 404.1520(c), 416.920(¢)ere, the ALJ found that Beoner hashe following
medically determinable impairments: “degengetisc disease, rement arrhythmias, and
obesity.” (AR 17).

The third step requires the ALJ to deterenthe medical severity of any impairments;
that is, whether the claimanfimpairments meet or equalisted impairment under 20 C.F.R.
Part 404, Subpart P, Appendix $e€20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(iii). If the
answer is yes, the claimant is considered dexhbhder the Social SedyriAct and benefits are
awarded.See20 C.F.R. 88 404.1520(d), 416.920(d). If d@mant’s impairments neither meet
nor equal one of the listed impaiemts, the claimant’s case canbetresolved at step three and
the evaluation proceeds to step fo8ee id Here, the ALJ concluded that Petitioner’s above-
listed impairments, while severe, dot meet or medically equaltleér singly or in combination,
the criteria establisliefor any of the qudlying impairments.See(AR 18-20).

The fourth step of the evaluation procesguires the ALJ to determine whether the
claimant’s residual functional capacity (“RFC”) is sufficient fioe claimant to perform past
relevant work.See20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)i{d)( An individual's RFC is
his ability to do physical and mextwork activities on a sustainédsis despite limitations from
his impairments.See20 C.F.R. 88 404.1545, 416.945. Likewiar,individual's past relevant

work is work performed within the last 15 yearsléryears prior to the datieat disability must
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be established; also, the work must havestaing enough for the claimant to learn to do the
job and be engaged in stdnstial gainful activity. See20 C.F.R. 88 404.1560(b), 404.1565,
416.960(b), 416.965. On this point, the ALJ concluded:

After careful consideration of the entirecord, | find that, through the date last

insured, the claimant had the residé@abctional capacity tgerform sedentary

work as defined in 20 G¥ 404.1567(a) except he chft and carry 10 pounds

occasionally and less than 10 pounds frequently; he can push and pull as much as

he can lift and carry; he can sit for 6 heustand for 2 hours, and walk for 2 hours

in an 8 hour workday; he can occasionallynb ramps and stairs; he can never

climb ladders, ropes, ocaffolds; he can occasionalbalance, stoop, and crouch;

he can never kneel or crawl; he cawerework at unprotected heights or around

moving mechanical parts; he can neber exposed to dust, odors, fumes, and

pulmonary irritants; he can never work irtrexnes of cold or heat; and he can never
work around vibration.
(AR 20).

In the fifth and final step, if it has beerntadished that a claimaran no longer perform
past relevant work because of his impairmethis burden shifts to the Commissioner to show
that the claimant retains the ability to do alsgenwork and to demonstrate that such alternate
work exists in significant nubers in the national econom$ee20 C.F.R. 88 404.1520(a)(4)(v),
416.920(a)(4)(v), 404.1520(f), 416.920@Ee also Matthews v. Shalaled F.3d 678, 681 (9th
Cir. 1993). Here, the ALJ found that, “[t]hrough thete last insured, the claimant was unable to
perform any past relevant work.” (AR 23tven so, considering his age, education, work
experience, and RFC, the ALJ concluded that taergobs that exist in significant numbers in
the national economy that he can perform,udeig document preparericrofiliming, escort
vehicle driver, and election cleriSee(AR 25-26). Therefore, the ALJ concluded that Petitioner
“was not under a disability, as defined by Bwrial Security Actat any time from March 1,
2014, the alleged onset date, through Dece®be?016, the date last insured (20 CFR
404.1520(g)).” (AR 26).

B. Analysis
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1. The ALJ Did Not Properly Considerti®®ner’'s Congestive Heart Failure at
Steps Two and Three of the Sequential Process

At step two of the sequential procets®e ALJ noted that Petitioner’s recurrent
arrhythmias were severe, lihat, at step three of the sequdmi@cess, it did not meet or equal
Listing 4.05 (Recurrent Arrhythmiaspee suprdciting (AR 17-20). P&tioner does not dispute
these findings in and of themselves, except écetktent that they overbk his congestive heart
failure at step two, while reladéy failing to analyze whether sicongestive heart failure met or
equaled Listing 4.02 (Chronic Hed&failure) at step threeSeePet.’s Brief, pp. 8-10 (Dkt. 15).

To begin, recurrent arrhythmias and congestigart failure are sliinct impairments;
each has a separate qualifying Listing with unicjugracteristics. Listing 4.02 addresses chronic
heart failure while undergoing prescribed tmneant, with specific rguirements under both
section A and section BSee20 C.F.R. Part 404, Subpart P, Appendix 1, § 4.02. Here, the
relevant sections of A and B reqgti (1) the “[m]edically documéad presence of . . . [s]ystolic
failure . . ., with left ventriculaend diastolic dimensions greatkan 6.0 cm or ejection fraction
of 30 percent or less during a poatiof stability (not during an &wode of acute heart failure)”

(the section A criteria)and (2) “[p]ersistent symptoms of heart failure which very seriously limit
the ability to independently initiate, sustain, omgbete activities of daily living in an individual
for whom an MC, preferably one experiencethia care of patients with cardiovascular disease,
has concluded that the performance of an exetesevould present aggiificant risk to the
individual” (the setion B criteria). Id.

The ALJ did not reference Petitioner’s congestieart failure as agere impairment at
step two and, likewise, did nobnsider Listing 4.02 at steprée. According to Petitioner,

“[tIhere was at least a reasonable probabiligt fhis] cardiac conditiomet or equaled Listing

4.02 had it been properly understau evaluated.” Pet.’s Brief, p. 10 (Dkt. 15). Respondent
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admits the fact of such onsisns at steps two and three, but argues that the ALJ’s overall
evaluation of Petitioner’'s congeat heart failure did not prejuck Petitioner because (1) the
ALJ resolved step two in Petitioner’s favor, agoting for Petitioner’'s congtive heart failure at
the “salient points” of the sequiéal process (namely, at steguf when addressing Petitioner’s
RFC); and (2) Petitioner does moeet Listing 4.02 regardlesSeeRespt.’s Brief, pp. 4-7 (Dkt.
18). The Court disagrees with $p@ndent for the following reasons.

First, even though step two may have beandgel in Petitioner’s favor (in that the ALJ
found that Petitioner had certarvere impairments, alb@ibt congestive heart failure), that
argument misses a critical point. A failureré@ognize an impairmeat step two may be
harmless if that impairment aitd matching limitations are foldadto the latter steps of the
sequential process. But by not identifying arier's congestive heart failure as a severe
impairment at step two, the Alnkcessarily did not measure Retier's congestive heart failure
against Listing 4.02 at step threk.he had done so, and if Paiiter's congestive heart failure
met or equaled Listing 4.02, then Petitioner gabied under the Social Ggity Act and entitled
to benefits (without reaching s®four and five). In shorthe ALJ’s arguably incomplete
characterization of Petitioner’s du condition at step two contributed to the unresolved error at
step three. To hold otherwise would rendepsttwo and three unnecessary in favor of step
four. Respondent offers no authority for teaénario and the Couatll not stake such ground
here.

Second, on the issue of whether Petitioneoisgestive heart failermeets Listing 4.02,
Respondent argues that the ALfgure to discuss congestivedrt failure at step three is
inconsequential based on thdhree arguments: (1) Paditier was not “on a regimen of
prescribed treatment” as Listidg02 requires; (2) Petitioner lackdte “persistent symptoms of

heart failure” identified withirListing 4.02’s section B criteriagnd (3) no expert stated an
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exercise test would pose a significant riskaditioner under Listing 4.02%ection B criteria.
SeeRespt.’s Brief, pp. 5-7 (Dkt. 18) (“[T]he ALJlack of discussion ofongestive heart failure
at step three did not hra Petitioner because he does not ntleistListing. In fact, the very
records Petitioner relies on to establish hetsigisting 4.02 show thaiis condition is not
sufficient to render hinper sedisabled.”). There are some&atimstances in which an after-the-
fact comparison of Listing cetia against the available medi evidence may support a finding
that a claimant does notaet that Listing. This cass not one of them.

For example, to counter Bgondent’s arguments (and asponding references to the
record), Petitioner describes esitte to the opposite — in padlar, that, in fact, he was
receiving consistent care by his primaryecphysician, Andrew Cron, M.D., attending
cardiology appointments and tali his medications, and exhibil congestive heart failure
symptoms.SeePet.’s Brief, pp. 9-10 (Dkt. 15) (citing (AR 310, 322, 328, 342, 356, 569, 593,
655)); see alsdPet.’s Reply Brief, pp. 2-3 (R. 19) (citing (AR 310, 312, 322, 335, 344, 350,
356, 363, 365, 359, 379, 424, 433-34, 462, 466, 5369))short, without more, whether
Petitioner could have (@bsolutely could not have) metsting 4.02’s section A and section B
criteria cannot be inferred.

The purpose of describing these details is not to answer whether Petitioner's congestive
heart failure represented a sevienpairment at step two and, if so, whether it met or equaled
Listing 4.02 at step three. Rather, doing so ithatss that the parties’ respective positions on

these questions is not as clear-cut as each contentsat arena, it is the ALJ, not this Court, to

! petitioner concedes that eapert formally concluded &t the performance of an
exercise test presented a significant risk to lirguing instead that, becawsauclear stress test
was administered, “the logicabrclusion drawn is that a treadmill test would have been
detrimental to [him].” Pet.’s Brief, pp. 80 (Dkt. 15). The Court does not endorse this
deduction, but also (considering the balanckctors presented on this question) does not
consider the issue dispositigae way or the other.
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consider such evidence and, if necessary,derdurther medical evahtion to inform the
inquiry. That milepost wamissed and therefore the AsXonclusions (and attendant
reasoning) in these respects cannot be unpacickedamsidered. As a result, the Court cannot
confidently conclude that the Alls possible oversights at step® and three were harmless.
Remand is requirednless‘harmlessness is clear and moborderline question.”McLeod v.
Astrue 640 F.3d 881, 888 {oCir. 2011). Hence, whether Listj 4.02 applies is to be resolved
on remand.

2. The ALJ Did Not Provide Specific ah@&gitimate Reasons For Rejecting Dr.
Cron’s Opinions

Petitioner’s treating physician, Dr. Crappeared to indicate within a May 2017
“Medical Source Statement of Ability to D&/ork-Related Activites (Physical)” that
Petitioner’s functional limitations were casient with a finding of disability See generallyAR
518-23);see alsqAR 23) (ALJ characterizing Dr. Crom'Statement as follows: “The opinion
indicates a less than sedentkyel exertional ability, with gitting limitation of 2 hours,
standing of 2 hours, and walking bhour total in an 8 hour wkaay. Postural activities, other
than climbing ramps and stairs which was occasiovere listed as best if never performed.
Similarly, the claimant could occasionally opera motor vehicle, but he could never be
exposed to any other environmental limitation.The ALJ gave the opinion “no weight”
because it was unclear who (betw&titioner, his wife, or Dr. ©n) filled out the Statement,
and, regardless, was inconsistent with diverall medical evidence of recorflee(AR 23).
Petitioner argues that in wholly rejecting thaitations reflected in DrCron’s Statement, the
ALJ did not provide the spd@ and legitimate reasomequired for doing soSeePet.’s Brief,

pp. 12-15 (Dkt. 15) (“[T]he ALJ provided no speciéclegitimate reasorns reject Dr. Cron’s
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opinion. Dr. Cron provided appinion based upon notes acate provided by Petitioner’s
specialists, as well as his own observatioithe Petitioner.”).The Court agrees.

The ALJ is responsible for resolving ambigestiand conflicts in the medical testimony.
See Magallanes881 F.2d at 750. Clear and convinciegsons must be provided for rejecting
the uncontradicted medical opami of a treating or examirgnphysician, or specific and
legitimate reasons for rejentj contradicted opinions, sorg as they are supported by
substantial evidenceSee Bayliss v. Barnhad27 F.3d 1211, 1216{%ir. 2005). However,
“[tlhe ALJ need not accept the opinion of gutyysician, including a treating physician, if that
opinion is brief, conclusory, and inadetgls supported by clinical findings.Chaudhry v.
Astrue 688 F.3d 661, 671 {oCir. 2012). Additionally, ta ALJ may discount physicians’
opinions based on internal incastencies, inconsistenciestiseen their opinions and other
evidence in the record, or other factors thel Aleems material togelving ambiguities.See
Morgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 601-02{(Cir. 1999).

Looking only at the Statement iteghere is an open questiontasvhether it is entirely
attributed to Dr. Cron — as the Alnoted, “several comments iretbpinion . . . appeared to be
written in the first person which suggests tif&t claimant filled outhe form.” (AR 23).
Petitioner testified at the hearing that his exewiprobably did fill thatstuff out.” (AR 55);see
also infra(colloquy between ALJ, Petither, and Petitioner’s counsal hearing). Even so,
nothing suggest that Dr. Cron did not agree With Statement’s contents; he did, after all,
review, separately contribute,tand sign the Statement on thmeaday that he saw Petitioner
for follow-up treatment — May 4, 201TTompare(AR 523) (Dr. Cron’ssignature on Statement
dated May 4, 2017, with separate notation of: “limited endurance, strength, and A. Fib due to
multiple medical problems”)with (AR 671) (May 4, 2017 treatmenbte stating: “[Petitioner]

[h]as been followed by cardiology, cont[inue]limit function, dishility paperwork
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completed”). Petitioner confirndeas much during the hearing @hthe issue over who authored

the Statement was originally raised by the ALJ — in particular:

ALJ:

PET:

ALJ:

ATTY:

ALJ:

ATTY:

ALJ:

ATTY:

ALJ:

ATTY:

ALJ:

ATTY:

All right. Corcerning the purported medicsource statement from
Dr. Cron at F7. Well, let mask you, do you know what we're
referring to? There’s a medical source statement from Dr. Cron in
the record that identifies diffent limitations upn things you can

do. Do you know what I’'m talkingbout, what I'm referring to?

There’s been a lot going onve seen a lot of doctors, almost
weekly, so yeah — I'm sorry. | wish | did.

Okay. That's fine. No, that's why . .. | asked, just to see if you
did. All right. Counsel, that doenent doesn’t make sense to me.
When you read it, it appears thatfact the claimant completed it
and not the doctor. And that’s atl — | don’t know what to draw
from that —

Right.

-- review. Because, in fachs you're, I'm sure, aware because
having looked at it, youreference is at Page the side effects of
medication that blurred my visionAnd at Page 5, based on the
medications | am prescribed. ClgaDr. Cron is not saying those
things about himself.

Right.

So, | don’t know what I'm supposéd take from that document as
to what is a medal source opinion —

Right.

-- and what is represitation from your client.
| looked at the very end of it, Page 6.
Uh-huh.

We’re at number nine and thait | mean, definitely a different
handwriting and it’s limited — it's really hard to read too and strained
— effects multiple medical problemsSo, what | took from that is
that Dr. Cron probably asked Mr. mer or Mr. Turner’s wife — ex-
wife to fill it out and then he reviewed it and he signed it. Do you
recall going over it with him?

MEMORANDUM DECISION AND ORDER - 12



PET:

ATTY:

PET:

ATTY:

PET:

ATTY:

PET:

ATTY:

PET:

ATTY:

ALJ:

PET:

ALJ:

PET:

ATTY:

PET:

ATTY:

PET:

ATTY:

| went over it with him, butbelieve my ex-wifel believe, probably
did fill that stuff out. Because sthad even taken the stuff and taken
it in to him.

That look familiar? I'm showng him the Exhibit and seeing if it
looks familiar.

I’'m sorry,thewriting and stuff?

Yeah, look like her —

Yeah, it looks like her writing.

Okay. Did you discuss ik document with Dr. Cron?
Yes, yes. | was there.

Okay.

I mean, | can — | makeppointments and #y wouldn’t sign
anything or give me aithing without me beig there, of course.

Okay. That's all.
Do you have reading, writing capties? Are you capable of writing
in English? I'm trying to figurevhy your wife would have filled

this out for you and thenfexred to herslf as you.

She’s always done everything foe, | guess. That's the best | can
say.

Right.

| really — yeah.

Did you ask her or tell her what to say?
Ofcourse.

Okay.

Yeah, | mean, sitting right next to her, telling me, asking me
everything, yes.

| see. Okay.
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(AR 54-56). In other words, even if Petitioreeex-wife completed portions of the Statement
before Dr. Cron signed off on the same, that &annot serve to inlidate the opinions it
contains. Dr. Cron had be@meating Petitioner over timade infrd, and it goes too far to
conclude (as the ALJ did) thah& entirety of the opion [is] meaningless as there is no way to
discern which portions, if any, mayvyecome from Dr. Cron.” (AR 23).

Moreover, the record is uncontested as to@on'’s historic involvenent in Petitioner’s
overall treatment, including dise referring provider for Péibner’'s pain management and
cardiac care SeePet.’s Brief, p. 14 (Dkt. 15). Likewis®espondent does not dispute that such
treatment revealed that Petitioner suffdiredn significant cardiac impairments. Instead,
Respondent contends that seeindiac problems were improving afsearly 2017, such that Dr.
Cron’s opinions do not alignith the overall recordSeeRespt.’s Brief, pp. 11-12 (Dkt. 18)
(“By early 2017, Petitioner’s feventricular ejection fractre had improved to 50-55%.
Petitioner’s back pain was improved with magsagd pain medications. Overall, his pain
medications “work well.” An X-Ray of Pditbner’s spine revealed mild findings. These
records, discussed earlier in the ALJ’s derissupported the conclusitimat the form Dr. Cron
signed was contradicted by the treatment recoalwalsole.”) (internatitations omitted).

Still, despite the medical record reflectiogrtain improvements in Petitioner’s health,
“such observations must be ‘reimdthe context of the overaliagnostic picture’ the provider
draws.” Ghanim v. Colvin763 F.3d 1154, 1161-62%{ir. 2014) (quotingHolohan v.
Massanarj 246 F.3d 1195, 1205{2Cir. 2001));see also Lester v. Chated1 F.3d 821, 833 (®
Cir. 1995) (“Occasional symptom-free periods areinobnsistent with disability.”). Said
another way, the fact that a person suffefiogh a heart conditio(to include recurrent
arrhythmias and congestive heart failsed suprpg and degenerative disc disease makes some

improvement “does not mearatithe person’s impairments lamger seriously affect [his]
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ability to function in a workplace.’Holohan 246 F.3d at 1205ee also Ryan v. Comm’r of Soc.
Sec, 528 F.3d 1194, 1200-01%{Zir. 2008). Though this is indeed possible, Petitioner includes
references to the record duritigs same time-frame that counterbalance the improvements the
ALJ cites as support for framing Dr. Cron’s oping against a contrasgj medical recordSee
Pet.’s Reply Brief, p. 5 (Dkt. 19).

This Court does not resolve the confligtiopinions and ultimately decide whether
Petitioner is once-and-for-all disablad that term is used withihe Social Security regulations.
Rather, this Court decides whethiee ALJ’s decision that Petition& not disabled is supported
by the record. This record $i@onflicting medical opinions,gg@mony, and other evidence that
inform the ALJ’s decision on how to consider tlaious opinions. But, the ALJ’s decision to
give “no weight” to Dr. Cron’®pinions is not supported by specifind legitimate reasons for
doing so. It may be that Petitianie not disabled anthat Dr. Cron’s opinions are legitimately at
odds with the balance of the dieal record. However, su@vidence is undeveloped and not
before the CourtSee Garrison v. Colvjr759 F.3d 995, 1010 {Cir. 2014) (“We review only
the reasons provided by the ALJtire disability determinatioand may not affirm the ALJ on a
ground upon which he did not rely). Until theemand is appropriate on this issue.

3. Petitioner'<redibility

As the trier-of-fact, the ALJ is in the best fims to make credibity determinations and,
for this reason, his detainations are entitbbto great weightSee Anderson v. Sulliva@l4
F.2d 1121, 1124 {oCir. 1990);see also Reddick v. Chatdi57 F.3d 715, 722 {oCir. 1998)
(ALJ is responsible for determining credibilitgsolving conflicts in medical testimony, and for
resolving ambiguities). In evaltiag a claimant’s credibility, # ALJ may engage in ordinary
techniques of credibility evaluation, includingnsideration of claimant’s reputation for

truthfulness and inconsistenciesclaimant’s testimony, or beeen claimant’s testimony and
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conduct, as well as claimant’s daily activitielaimant’s workecord, and testimony from
physicians and third parties concerning the nature, severity, and effeetsyfmptoms of which
claimant complainsSee Thomas v. Barnha@78 F.3d 947, 958-59(qCir. 2002). Also, the
ALJ may consider location, durati, and frequency of symptoms; factors that precipitate and
aggravate those symptoms; amoand side effects of medioans; and treatment measures
taken by claimant to aNgate those symptomsSeeSSR 96-7pavailable at1996 WL 374186.

In short, “[c]redibility decisiongre the province of the ALJ.Fair v. Bowen 885 F.2d 597, 604
(9™ Cir. 1989). However, to rejea claimant’s testimony, the Alndust make specific findings
stating clear and convinay reasons for doing s&ee Holohan v. Massanaf46 F.3d 1195,
1208 (4" Cir. 2001) (citingReddick 157 F.3d at 722).

As described, the ALJ erred irshassessment of Dr. Cron’s opinior&ee supra Hence,
the Court will not address issusgrrounding Petitionasredibility in greatdepth, considering
that the ALJ’s credibility determination i®cessarily tethered to the medical recddee, e.g.
(AR 24) (ALJ stating: “Thdreatment notes, examinationdings and objective diagnostic
testing results simply do netpport the degree of limitationahthe claimant alleges.”).
Nevertheless, the Court notes (as did the Ahd) trending improveents in his condition,
better pain management with massage theaapyprescribed medical treatment, and daily
activities — considered in isolation — can support a conclakairPetitioner’s statements about
the intensity, persistence, and limiting effectfisfclaimed pain or ber symptoms may be less
than fully credible.See, e.g(AR 22-24). However, the ALJ's edibility determination also is
tethered to his having decided to give absolutetyweight” to Dr. Crons opinions. Hence, for
the reasons described in thiscision, the evidentiary landgeafor questioning Petitioner’s
credibility has changed. Hence, remandls® appropriate in this respect.

4. Petitioner RFC
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The ALJ determined that Petitioner regathe RFC to perform sedentary work with
certain limitations, including “ever be[ing] exposed to dusilors, fumes, and pulmonary
irritants.” (AR 20). Petitioner argues that thieJ erred at step 5 of the sequential process
because the jobs identified tear as being consistent with Petitioner's RFC (document preparer
microfiliming, escort vehicle dver, and election clerk) actlinvolved exposure to dust,
odors, fumes, and/or paonary irritants. SeePet.’s Brief, p. 17 (Dkt. 15) (“The ALJ’s step five
finding contained no discussionthie effect no exposure to dusttnes, and pulmonary irritants
would have on the availability of othe/ork in the national economy.”).

Petitioner’'s argument in thigspect is premised upon a ltasnderstanding of these jobs
and generally tracks logically endug in other words, it is conaaible, as Petitioner posits, that
“[p]aper products and cutting paper create dnst photocopying machingstentially create
fumes with the use of ink products”; that “[p]ublic thoroughfares are notorious for fumes, dust,
and pulmonary irritants”; and that “[w]orking apublic place with the public and with paper
products such as ballots or lmdllists would include working ith fumes, dust, and pulmonary
irritants.” Id. at pp. 17-18. However, as Respondmints out, in the Dictionary of
Occupational Titles (DOT) definitional trailef all three jobs, tastg/smelling, atmospheric
conditions, exposure to weather, toxic caustiemicals, and other environmental conditions
were “Not Present — Activity arondition does not exist.” ResptBsief, p. 13 (citing Document
Preparer, Micrafming, DOT #249.587-018&vailable at1991 WL 672349; Escort-Vehicle
Driver, DOT #919.663-02vailable at1991 WL 687886; Election Clerk, DOT 205.367-030,
available at1991 WL 671719). Accordingly, these catagsyin conjuntion with supporting
vocational expert testimony, demonstrate thate was no conflidietween the vocational

hypothetical and the jobs identified.
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Having said this, becauseet&ourt remands the ALJ’s fimd)s for other reasons (e.g.
whether Petitioner’s congestive heart failareets Listing 4.02, the weighing of medical
opinions, and Petitioner’s crediityl), the ALJ should again congdthe effects of Petitioner’'s
impairments on remand and discuss their impEong with a renewed assessment of the
medical opinions and Petitionecsedibility, on Petitioner's RFCSo, while not specifically
remanding the issue of Petitioner's RFC basethe argument Petitner raises here, the
practical effect of remanding other issues mbtiynately affect Pétioner's RFC on remand.

V. CONCLUSION

The ALJ is the fact-finder and is solely responsible for weighing and drawing inferences
from facts and determining credibilitysee Allen749 F.2d at 579¢incent ex. rel. Vincen?39
F.2d at 1394Sample 694 F.2d at 642. If the evidence is&eptible to more than one rational
interpretation, one of which is the ALJ’s, theudomay not substitute iswn interpretation for
that of the ALJ.See Key754 F.2d at 1549.

However, the ALJ did not proper consid&gtitioner's congestesheart failure.
Additionally, the reasons giveby the ALJ for rejecting Dr. @n’s opinions are not properly
supported, potentially affecting the ALJ’s cratiiip determination, and RFC. This case is
therefore remanded for reconsidtion for these reasons.

I
I
I
I
I
I

I
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V. ORDER
Based on the foregoing, Petitier’s request for review SRANTED and this matter is
remanded pursuant to sentencerfof 42 U.S.C. § 405(g) for fumér proceedings consistent with

this Memorandum Decision and Ordé&ee Melkonyan v. SullivaB01 U.S. 89, 99-100 (1991).

DATED: May 18, 2020

ﬂwiﬂw—

RonaldE. Bush
Chief U.S. Magistrate Judge

MEMORANDUM DECISION AND ORDER - 19



