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UNITED STATES DISTRICT COURT
DISTRICT OF IDAHO

CHRISTINA RICCI, Case No.: 1:19-cv-00110-REB
Petitioner,
VS. MEMORANDUM DECISION AND
ORDER
ANDREW SAUL,

Commissioner of Social Security,

Respondent.

Pending is Christina Ricci’s Petition for Revie(idkt. 1), appealing the Social Security
Administration’s final decision fiding her not disabled andrdeng her claim for disability
insurance benefitsSeePet. for Review (Dkt. 1). This aot is brought pursuant to 42 U.S.C.
§ 405(g). Having carefully considered the recand otherwise being fully advised, the Court
enters the following Memoralum Decisiorand Order.

|. ADMINISTRATIVE PROCEEDINGS

On April 21, 2015, Ricci (“Petitioner”) protegtly applied for Title Il disability and
disability insurance benefits. (AR 15.) Petiigp alleged disability lmgnning over twelve years
earlier, on October 16, 2002ld() Her claim was denied inilig on July 7, 2015 and then again
on reconsideration on March 4, 2016d.Y Thereafter, she requesiathearing and she appeared
and testified at a hearing in Be, Idaho on January 10, 2018d.Y Administrative Law Judge

(“ALJ") Christopher R. Inama then issued a veniit decision on May 1, 2018 in which he denied

1 Andrew Saul became the Commissioner ef $ilocial Security Administration on June
17, 2019. Pursuant to Rule 25¢d)the Federal Rules of Civitrocedure, Andrew Saul is
substituted in as the Respondent in this suit.fudibler action need be takéo continue this suit
by reason of the last sentenof 42 U.S.C. § 405(g).
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Petitioner’s claim based upon hiading that Petitioner was notsdibled within the meaning of
the Social Security Act during the period fréver alleged onset date through her date last
insured of December 31, 2007. (AR 15-24.)

Petitioner timely requested revievoifin the Appeals Council on May 17, 2018. (AR
193.) On February 12, 2019, the Appeal Cduhenied Petitioner's Request for Review,
making the ALJ decision the final decisiontbé Commissioner of Social Security. (AR 1.)

Administrative remedies exhausted, Petitidiled this case and contends that “[tlhe
decision denying Petitioner’s claim is not in ac@nce with the purpose and intent of the Social
Security Act, nor is it in accoashce with the law, nor is it iaccordance with the evidence, but
contrary thereto and to the facts and agairestethdence, in that Rgoner is disabled from
performing substantial gainful activity.” Pet. fieeview 2 (Dkt. 1). Pdibner argues error in
the ALJ’s (1) treatment of medical opinion eviden(2) rejection of Petitioner’s credibility; (3)
rejection of lay witness testimony; and (4) gasnent of a residual functional capacity that
Petitioner says is not baken substantial evidenc&ee generallyPet'r's Mem. (Dkt. 13).
Petitioner asks for reversahd remand for an immediate award of benefidsat 20.

II. STANDARD OF REVIEW

To be upheld, the Commissioner’s decisiouast be supported bylsstantial evidence
and based on proper legal standards. 42 U.S.C. § 40%¢g)zo v. Berryhill871 F.3d 664 (9th
Cir. 2017). Findings as to amyestion of fact, if supported by substantial evidence, are
conclusive. 42 U.S.C. 8§ 405(g). In other wortithere is substantial evidence to support the
ALJ’s factual decisions, they must be uphe&den when there is conflicting evidencgee
Treichler v. Comm’r of Social Sec. Admin75 F.3d 1090, 1098 (9th Cir. 2014). “Substantial

evidence” is “such relevant evidence as a reasonable mind might accept as adequate to support a
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conclusion.” Richardson v. Peralegl02 U.S. 389, 401 (1971)udwig v. Astrue681 F.3d 1047,
1051 (9th Cir. 2012). The standastjuires more than a scindilbut less than a preponderance
(Trevizq 871 F.3d at 674), and it “does not mearrgdar considerable amount of evidence.”
Pierce v. Underwogd487 U.S. 552, 565 (1988).

With respect to questions fafct, the Court is to review ¢trecord as a whole to decide
whether it contains evidence that would adla person of a reasonable mind to accept the
conclusions of the ALJRichardson402 U.S. at 401see also Ludwig681 F.3d at 1051. The
ALJ is responsible for determining credibilitgsolving conflicts irmedical testimony, and
resolving ambiguitiesTreichler, 775 F.3d at 1098. Where the evidence is susceptible to more
than one rational interpretatiaie reviewing court must upholde ALJ’s findings if they are
supported by inferences reasblyadrawn from the recordLudwig 681 F.3d at 1051. In such
cases, the reviewing court may not substitute its jugdgrar interpretation ahe record for that
of the ALJ. Batson v. Comm’r of Social Se859 F.3d 1190, 1196 (9th Cir. 2004).

The decision must be based on proper legatiatals and will be reversed for legal error.
Zavalin v. Colvin 778 F.3d 842, 845 (9th Cir. 2019Y)eichler, 775 F.3d at 1098. Considerable
weight is given to the ALJ’s constriien of the Social Security ActSee Vernoff v. Astrué68
F.3d 1102, 1105 (9th Cir. 2009). However, thau€ “will not rubber-shmp an administrative
decision that is inconsistenitv the statutory mandate orathfrustrates the congressional
purpose underlying the statuteSmith v. Heckler820 F.2d 1093, 1094 (9th Cir. 1987).

. DISCUSSION

A. Sequential Process
In evaluating the evidence peeged at an administrativedring, the ALJ must follow a

sequential process in deternmigiwhether a person is disabled in general (20 C.F.R. 88
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404.1520, 416.920) — or continues to be disa8dC.F.R. 88 404.1594, 416.994) — within the
meaning of the Social Security Act.

The first step requires the ALJ to det@renwhether the claimant is engaged in
substantial gainful activity (“SGA”). 20 CIR. 88 404.1520(a)(4)(i), 416.920(a)(4)(i). SGA is
work activity that is bothubstantial and gainful. 20.F.R. 88 404.1572, 416.972. “Substantial
work activity” is work activitythat involves doing significant phigal or mental activities. 20
C.F.R. 88 404.1572(a), 416.972(a). “Gainkork activity” is work that is usually done for pay
or profit, whether or not a pfit is realized. 20 C.F.R88 404.1572(b), 416.972(b)f engaged
in SGA, disability benefits are denied redjass of the claimant'siedical condition, age,
education, and work experience. 20 C.B&404.1520(b), 416.920(b). Ifdaltlaimant is not
engaged in SGA, the analysis proceeds tedoend step. Here, the ALJ found that Petitioner
did not engage in substantialigfal activity during the periodrom her alleged onset date of
October 16, 2002 through her date last insured of December 31, 2007. (AR 17.)

The second step requires the ALJ to determine whether the claimant has a medically
determinable impairment, or combination of impairments, that is severe and meets the duration
requirement. 20 C.F.R. § 404.15204a(ii), 416.920(a)(4)(ii)). Anmpairment or combination
of impairments is “severe” within the meaning of thocial Security Act if it significantly limits
an individual's physicabr mental ability to perform Is&c work activities. 20 C.F.R.

88 404.1520(c), 416.920(c). An impairment or comtiamaof impairments iSnot severe” if it
does not significantly limit the claimant’s physicalmental ability to do basic work activities.
20 C.F.R. 88 404.1522, 416.922. If the claimant doetang a severe mexdilly determinable

impairment or combination of impairmentssalility benefits are denied. 20 C.F.R.
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88 404.1520(c), 416.920(c). Here, the ALJ found thaof &er date last insured, Petitioner had
the following severe impairment: “degerative disc disease.” (AR 17.)

In the third step, the ALJ must determine tinedical severity of anynpairments; that is,
whether the claimant’s impairmemntneet or equal a listed impaent under 20 C.F.R. Part 404,
Subpart P, Appendix 1. 20 C.F.R. 88 404.1520(a)(4)(iii), 416.920(a)(4)(ithe answer is
yes, the claimant is considerdgabled under the Social Securitgt and benefits are awarded.
20 C.F.R. 88 404.1520(d), 416.920(d). If the impainis neither meet nor equal a listed
impairment, her claim cannot besodved at step three and theakation proceeds to step four.
20 C.F.R. 88 404.1520(e), 416.920(e). Here, thé #8lund that Petitioner did not have an
impairment or combination of impanents that met or medicallyjealed the severity of one of
the listed impairments. (AR 19.)

In the fourth step of the evaluation pess, the ALJ decides whether the claimant’s
residual functional capacity (“RFC”) is sufficient fibre claimant to perforrpast relevant work.
20 C.F.R. 88 404.1520(a)(4)(iv), 416.920(a)(4)(iv). An individual’'s RFC is her ability to do
physical and mental work activities on atined basis despite limitations from her
impairments. 20 C.F.R. 88 404.1545, 416.945. An indalidyast relevant work is work she
performed within the last 15ewrs or 15 years prior to the date that disability must be
established, if the work wasitsstantial gainful actity and lasted longreough for the claimant
to learn to do the job. 20 C.F.R. 88 404.1560(b), 404.1565, 416.960(b), 416.965. Here, the ALJ
found that Petitioner had the RFC to perform:

light work, as defined in 20 CFR 404.156Y,(except she can occasionally climb

ramps and stairs, balance, stoop, kneduch, and crawl. She can never climb

ladders, ropes, or scaffolds. With the talal upper extremities, she is limited to

occasional overhead reaching and frequéateral reaching, handling, and
fingering. She should avoid concentrategh@sure to extreme cold, to vibration,
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and to hazards such as unprotected heights and dangerous machinery. Limit noise
exposure to normal office level.

(AR 19.) Based on this RFC, tA¢.J further found thaPetitioner was able to perform her past
relevant work as a child monitor/nanny. (AR 22-23.)

In the fifth and final step, if it has beertadished that a claimaan no longer perform
past relevant work because of her impairmehts burden shifts to the Commissioner to show
that the claimant retains the ability to do alsgenwork and to demonstrate that such alternate
work exists in significant numbers in thational economy. 20 C.F.R. 88 404.1520(a)(4)(v),
416.920(a)(4)(v), 404.1520(f), 416.920@ge also Garrison v. ColviTp9 F.3d 995, 1011 (9th
Cir. 2014). If the claimant can dwich other work, she is not dided,; if the claimant cannot do
other work and meets the duration requirement, she is disabled.

The ALJ’s step four finding meant that stee was not necessaryNonetheless, he did
make step-five findings in the alternativiirst, the ALJ found tht “using the Medical-
Vocational Rules as a frameworkpgrts a finding that the claimtis ‘not disabled.” (AR
23.) Second, he found, based in part on tharesly of a vocational expert, that Petitioner’s
RFC is compatible with work as an “office helgétaundry folder,” and “bench assembler” and
that such jobs exist in significantmbers in the national economy. (AR 24.)

Having concluded that Petitioner could perfqrast relevant workral/or jobs that exist
in significant numbers in the national economy, &LJ ruled that Petitioner “was not under a
disability, as defined in the 8l Security Act, at any timgom October 16, 2002, the alleged
onset date, through December 31, 2007, the date last insured.” (AR 24.)

B. Analysis
Petitioner raises four machallenges to the decision. First, the ALJ erred in his

treatment of medical opinion evidence. @, the ALJ erred in impperly rejecting her
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credibility. Third, the ALJ erred in impropertgjecting lay witness testimony. Fourth, the ALJ
erred in assigning a residual functional capattiait is not based on substantial evidergee
generallyPet’r's Mem. (Dkt. 13). Each argument will be addressed in turn.

1. The ALJ did not err in his treatment of medical opinion evidence.

Petitioner contends the Aleired with respect to the opinion evidence by improperly
discounting Dr. Maxwell’s opimin, by improperly ignoring Dr. Shappard’s opinion, and by
improperly discountindpr. King’s opinion. Id. at 8-13.

The standards for weighing medi opinions are set forth federal regulations and case
law. Per 20 C.F.R. 8§ 404.1527(c), every medicatiopiin the record must be evaluated. More
weight is generally given to rdeeal opinions from treating soees than non-treating sources.
20 C.F.R. 8 404.1527(c)(2). In addition, more weiglgenerally given to medical opinions that
are consistent with the recoad a whole and that are suppongdelevant evidence such as
medical signs and laboratory findings. 20 & 8 404.1527(c)(3), (4). A medical source’s
“opinion” on an issue reserved to the Commissipsech as whether a claimant is disabled or
cannot work, is not a medicaliopn and is entitledo no special significance. 20 C.F.R.

§ 404.1527(d).

Where a treating doctor’s opinion is not gandicted by another doctor, an ALJ must
provide “clear and convincing” reasons to reject the opiniexter v. Sullivan923 F.2d 1391,
1396 (9th Cir. 1991). Where a#ting doctor’s opiniors contradicted by another doctor, an
ALJ must provide “specific andd&imate” reasons based on substdravidence for rejecting it.

Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983).
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a. Dr. Maxwell’s opinion.

Petitioner first takes issuetiv the ALJ’s treatment of DMaxwell’'s opinion. Dr. Shane
Maxwell, D.O., provided an opinion letter dateebruary 15, 2018 — more than ten years after
Petitioner’s date lashsured. He said:

| have been treating patient ChristiRicci since 2007 fachronic, severe,
debilitating migraine headache&3he has been under myntiouous care since that

time. Despite extensive medical evaluatiord aggressive treaent regimen, we

have been unable to control her headaches that cause significant impact on even her

basic ADLs.
(AR 1342)

The ALJ assigned “minimal weight” to DMlaxwell’s statement, explaining that the
statement was not consistent with the re@ord that Dr. Maxwell’s treatment of Petitioner
occurred after her date last insured:

there are no treatment records from DrxMall regarding headaels for the period

from the claimant’s alleged onset dateotigh her date last insured of December

31, 2007 (3F). There are no objective findingssupport that the claimant had

migraine headaches. Based on the medical evidence of record, she had very little

treatment for complaints of headaches. It is unclear whether or to what extent he
treated the claimant prior to her date last insured.
(AR 21.) Notably, the ALJ’s finding that Petitier did not timely complain of debilitating
headaches is a common themetighout much of his decision.

Petitioner appropriately pombut that medical evaluatis and treatment after the
expiration of a claimant’s insuresatus can still be relevantan evaluation of a pre-expiration
condition. However, the ALJ’s decision in rejag Dr. Maxwell's opinon was not based solely
on his having treated her after her dateilemired. Rather, the ALJ also discounted Dr.
Maxwell’s opinion because it isot well-supported by either objeaat findings or by the record.

Petitioner does not cite to contemporandoeatment records yr. Maxwell, but she

notes that various other treatipgoviders referenced Dr. Maxweltreatments. She says such
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references show an escalating treatment folaneck and shoulder pa including a cervical
epidural procedure in early 20G8atment for migraine symptonrs April 2009, and additional
care provided in December 2011. PetBis 10 (Dkt. 13) (citing AR 298, 347, 412).
Accordingly, Petitioner contenddr. Maxwell's statement was castent with the record during
the relevant time period. She recounts portmfitser medical histgrshe deems relevant,
including a November 2002 cecdl spine MRI, a follow-up MRin February 2004, and a C5-6
anterior cervical discectomy and fusion imdary 2005. Pet'r’'s Br. 11 (Dkt. 13) (citing AR 937,
935, 921). But she does not assert that thesedestablish or suppatebilitating migraines,
and the Court will not assume such.

Petitioner also details thahe went to the emergency room in March and December of
2005, each time complaining of headache with vomiting (AR 909, 904). She describes the
diagnosis and treatment ohon headaches in August 200/R(&06) and a doctor’s treatment
notes recording her complaint lséadaches in September 2007, in addition to neck pain and
upper extremity pain (AR 304). With that contekher medical history, Petitioner argues that
the ALJ focused too much on whether she had been diagnosed wigin@sgand not enough on
on the fact that she was “treated aggressivély powerful narcotics, epidural injections, and
even surgery to combat the pain in her headk, and upper extremity.Pet’r’'s Br. 12 (Dkt.

13).

Finally, in response to Respondent’s tgihting the lack ofobjective evidence,
Petitioner argues that objee evidence rarely exists in théagnosis of migraine headaches.
She references a 2009 CT scan that revegletkralized cerebral raiphy accelerated for
patient’s young age” and a 2016 MRathievealed “hyperiensities” consistent with migraines.

Pet'r's Reply 2 (Dkt. 17) (citing AR 877, 819%he argues that these imaging studies, taken
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years apart, “did not reveal an unspoiled braimcstire, but rather proged objective studies to
support Petitioner’s subjective symptoms.” Pet'r's Reply 2 (Dkt. 17).

The CT imaging scan report includes a “Conclusion” seetioich says, in bold print,
“No acute intracranial process(AR 877.) Moreover, the “Indations” listed are “Dizziness.
Nausea. Evaluate for abnormalitieslt.Y Conspicuously absefrom the 2009 scan report is
any reference to headaches. Petitioner doelaotify any medical source interpreting this
scan as consistent with migraines. The “Intilices” section of the repbfor the 2016 MRI does
list “Migraine headache with left sided neckrpand left upper exémity numbness,” and the
“Conclusion” section says the findings “can be seen in setting of chronic migraines.”

The Court is satisfied thétte 2016 MRI, at least, constiéis an objective finding that is
consistent with Dr. Maxwell’s opinion statemertiowever, Petitioner has not shown that the
2009 CT likewise constitutes a consistent otiye finding. Moreover, Petitioner has not
attempted to establisbther than through Dr. Maxwell’s opon, that these scans support
functional limitations consistent with a finding @iability as of her date last insured of
December 31, 2007.

More fundamentally, there othing that undenines the ALJ’s finding that through the
date Petitioner was last insured, “she had véihg ireatment for complaints of headaches.” (AR
21.) As noted above, Petitioneredopoint to timely ER visiteelated to headaches, but she
offers no counter to the ALJ’s record-suppdrtiedings elsewhere ithe decision that:

[iln November 2004, she reported, her headaches were pretty much resolved, and

she denied any nausea [AR 426]. Shetiooed to deny headaches, including

photophobia, until March 2005, when she wamnsa few weeks after her cervical
fusion in the emergency room, with naasand vomiting, which was forceful, but

she reported only a mild headache [AR 909, 9&)e months later, in December

2005, she was treated in the emergermmmnT for vomiting and a headache, but
denied having headaches and had no futteatment for complaints of headaches

MEMORANDUM DECISION AND ORDER - 10
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again, until almost two years later,3®ptember 2007, after she had gone on a ten
hour road trip [AR 304].

(AR 21.)

Thus, as the ALJ found, Petitioner's headachese “resolved” or “mild” at various
instances prior to her date last insured, anaiitye cited record of her seeking treatment for
headache in the two years priorsuch date was in Septem€07, after a ten-hour road trip.

In this setting, reasonable mincsuld conclude differently &s the evidence, and as to
both the timing and the severity of Petitiosanigraines. The ALJ possibly could have
concluded that the evidence established Petitioheaslaches were sufficiently debilitating, as
of her date last insured, to meiduat she was disabled. But tiel not do so. Rather, the ALJ
interpreted the evidence aslifag to support a finding that Petitioner was disabled by headaches
as of her date last insured. That conclusibtine ALJ must be upleif it is supported by
substantial evidence. This record, as toAhé&'’s finding that Petitioner “had very little
treatment for complaints of headaches” (AR 219mto her date last insured, is sufficiently
supported. It is, therefore, a “clear amheincing reason” for discounting Dr. Maxwell’s
opinion. Although Petitioner argues the convensa sensible alternative view, it is not
sufficient to establish error.

b. Dr. Shappard’s opinion.

Next, Petitioner contends the ALJ erred byirfigito consider DrShappard’s opinion at
all. Dr. Scott Shappard, D.O., provided anniqm letter dated September 6, 2017 — almost ten
years after Petitioner’s date lassured — in which he said:

Christina is a patient under my ear | have cared for her since
approximately early 2003. She has bewdically unable to work over the entire

course of my interaction with her (since 2003is is a medical disability. Thank
you for your time andonsideration.

MEMORANDUM DECISION AND ORDER - 11



Case 1:19-cv-00110-REB Document 19 Filed 11/30/20 Page 12 of 26

(AR 684.)

This letter is not mentioneédat all — in the ALJ decisionPetitioner argues that it was
reversible error for the ALJ to not address Bimappard’s letter andsistatements regarding
Petitioner's medical conditionPet’r's Br. 12 (Dkt. 13).

No harm resulted from the ALJ’s failure dascuss this statement, according to
Respondent, because statements that a claimdisaisied or unable to work “are not medical
opinions ... but are, instead, opinions on issessrved to the Commissioner because they are
administrative findings that are dispositiveaofase.” Resp’t’s Br. 9 (Dkt. 14) (quoting 20
C.F.R. 8§ 404.1527(d)). Itis cewct that no special sigitance is given to such statements (20
C.F.R. 8 404.1527(d)(3)) because “disabilitpmsadministrative determination of how an
impairment, in relation to education, age hiealogical, economic, and cal factors, affects
ability to engage in gainful activity.McLeod v. Astrug640 F.3d 881, 885 (9th Cir. 2011).
Medical sources are not qualifiemlopine as to disability bease they “ordinarily do[] not
consult a vocational expert bave the expertise of oneltl. Nor do they pssess the authority
to make administraterfindings that areinding on Respondent.

Petitioner disagrees. She says Dr. Shappgpdessed an opinion consistent with the
medical record, even though she admits Dr. Shagjpaagl not have provided direct care for
Petitioner’'s headaches.” Pet'r'siite 5 (Dkt. 17). She also citésill v. Astrug 698 F.3d 1153,
1160 (9th Cir. 2012), for the proptisn that a treating physicias’'statement a claimant would
“unlikely be able to work” was not a conclasireserved to the Comssioner but rather an
opinion based on objective medical evidence of thedilikod of a claimant’ability to sustain

full-time employment.
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This case is not likélill. InHill, the ALJ did not speak to ampinion that the claimant’s
“combination of mental and rdeal problems makes the likkbod of sustained full time
competitive employment unlikely.td. TheHill court ruled that the use of the word “unlikely”
distinguished the physician’s “assessmbated on objective medical evidence” from “a
conclusory statement like those ddsed in 20 C.F.R. 8 404.1527(d)(1)ld. That is, the
statement imill expressed the physician’s opinion of likelihoodthat the claimant could
work, without asserting outrightahshe could not. In contra&r. Shappard’s statement is
inescapably framed in conclusory, absolute terms: “[sgebeemmedically unable to work . . . .
[t]his is a medical disability.” (AR 684 (emphaseakiad).) There is no adjectival or other
language in Dr. Shappardssatement that mighéther it to a medical opinion rather than a
declaration of the nature of “adnistrative findings that are giesitive of a case.” 20 C.F.R.

§ 404.1527(d).

While it would have been better if the ALJdhdiscussed Dr. Shappard’s statement, it
consists of five sentences, the first two of whitate background factsdathe last of which is
merely a formal pleasantry. Otherwise, he $2stitioner “has been medically unable to work
... since 2003” and that “[t]his is a medical didi@pi” Neither assertion is a diagnosis, medical
finding, assessment of functional liditon, or the like. Both ass&ems relate only to matters
reserved to the Commissioner of Social SégurAs such, per 20 C.F.R. 404.1527(d), they are

not “medical opinions” and theyeanot entitled to “any specialgsiificance.” There is no error.
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c. Dr. King’'s opinion.

Petitioner also takes issudthvthe ALJ’s treatment of Dr. King’s opinion. Dr. Neil King,
D.C., is a chiropractor who treated Petiier from at least October 2002 through April 2605.
Dr. King provided an opinion teer dated November 19, 20@écumenting his assessment and
treatments of Petitioner over tim@AR 288-289.) This letter is batantially more detailed than
the statements provided by Dr. keell and Dr. Shappard. Dr. Kg described that Petitioner’s
symptoms included headaches and he saidttieatments, exams, medications and lifestyle
changes have been unsuccessfallleviating her pain and dfunction.” (AR 289.) He also
opined that Petitioner “has thgperiods of exacerbation aremission of symptoms, but the
overall trend has been only mild improvementsd shat Petitioner “will never return to the pre-
accident state of health she was enjoyindd’) (

The ALJ assigned Dr. King’s statement “inial weight,” because he is not an
“acceptable medical source” under applicable S&ealurity regulations and because “the
evidence of record reveals she had very litdatiment for headache complaints for the period at
issue.” (AR 22.) The ALJ also said that DrnKis letter does not ex@ssly support Petitioner’s
testimony that she was in bed every &ayn 2002 through her surgery in 2005 due to
headaches.Id.)

Petitioner acknowledges that a chiropragiarot an acceptable medical source. But,
Petitioner also points out thaieti\LJ was required to provide égmane reasons” to discount his
opinion. Ghanim v. Colvin763 F.3d 1154, 1161 (9th Cir. 2014). Petitioner contends the ALJ

failed to provide germane reasdongdiscount Dr. King'’s letterTo further support her argument

2 The record is not clear &h Petitioner stopped seeing Dr. King. The records cited by
Petitioner show visits tBr. King between October 25, 2002 and April 20, 2005. (AR 1045
1099.)
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in that regard, Petitioner points ¢éatensive billing statements fihe record that she contends
support Dr. King’s statementsahfrequent ongoing care wagjuéred, and she says the ALJ

erred by focusing on pain specifically relatedhémdaches while ignoring evidence of aggressive
treatment for pain in hareck, shoulder, and arm.

However, Petitioner’s criticism of the Alsltreatment of Dr. King opinion, as with Dr.
Maxwell’s opinion, is at its coran argument for a differentterpretation of the evidentiary
record, without showing that the AJL’s corsilon about Dr. King’s opinion lacked substantial
evidence or was otherwise legally inadequdtiee ALJ noted that ithe same month Dr. King
wrote his opinion — November 2004 — Petitioherself reported herdadaches had resolvéd.
Further, the ALJ described thagtitioner continued regular treant with Dr. King after that
date, demonstrating that “the ¥ssi.. were not exclusively fordadache complaints.” (AR 22.)
The inconsistency emphasized by the ALJ leetwDr. King’s opinion ofhe severity of
Petitioner’'s headaches and (ajifR@ner’'s own reports and (bpatinuing to seek chiropractic
treatment after reporting that her headachésrésolved, constitute germane reasons for the
ALJ’s decision to give minimakeight to Dr. King’s opinion.There is no error in doing so.

2. There was no error in the ALJ’s treatment of Petitioner’s statements.

Petitioner next contends the ALJ impropeatigcounted her statents without providing
“clear and convincing reasons” for doing so.t'PeBr. 13-17 (Dkt. 13). She describes a two-
step process by which a claimartestimony regardingubjective symptomis analyzed, which
first calls for the ALJ to deciderhether the claimant has presehtdjective medical evidence of

an underlying impairment which could reasonaidyexpected to produce the pain or other

3 The ALJ says that Dr. King's opinion wdated November 2014 (AR 22), but the letter
in the record is clearly ¢ed November 19, 2004 (AR 288). That distinction is of no
consequence here.
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symptoms allegedld. (quotingLingenfelter v. Astrues04 F.3d 1028, 1035-1036 (9th Cir.
2007)). The ALJ here found that “the clainiamhedically determindb impairments could
reasonably be expected to cause the allsgagptoms; however, the claimant’s statements
concerning the intensity, persistence, and limiting effects of these symptoms are not entirely
consistent with the medical evidence atigder evidence in the record.” (AR 20.)

Petitioner contends that “[i]f the claimant sé#s the first step of this analysis, and there
is no evidence of malingering, the Akan reject the claimant’sstemony about the severity of
his symptoms only by offering spéc, clear and convincing reasoft doing so.” Pet'r's Br.

14 (Dkt. 13) (citingTrevizo v. Berryhill 862 F.3d 987 (9th Cir. 2017) (opinion amended and
superseded on denial rehearing byfrevizo v. Berryhill871 F.3d 664 (9th Cir. 2017)).

Against that standard, ti@ourt can discern from the deimin that the ALJ recounted
Petitioner’s relevant medicaldtory, starting with her motmehicle accident in October 2002
and discussing her symptoms, itiations, diagnoses, and treatngefitom that point forward.

(AR 20-21.) In patrticular, the ALJ noted thatifener took three separate vacations, that she
was able to garden and do othetivities around her home, andtther activities of daily living
had improved. (AR 20.) As to Petitioner’'s headaches, the ALJ found that:

[w]hile the evidence doedemonstrate that the ataant has had persistent

neck, arm, and back pain since the aectd her purported level of functional

compromise, particularly related t@ddaches, is not supported by the medical

evidence. Throughout the record for the pérat issue, she received very little
treatment for complaints of headaches. In January 2004, she reported that, about

twice a month, her neck pain led teddaches and caused some nausea [AR 432].

Six months later, she repged, her headaches had increased in frequency. Her

doctor felt they were rebound headaches essult of the amount of medications

she was taking [AR 430]. In November 2004, she reported, her headaches were

pretty much resolved, argthe denied any nausea [AR6]. She continued to deny

headaches, including photophobia, until March 2005, when she was seen a few
weeks after her cervical fusion in the engency room, with nausea and vomiting,

which was forceful, but she reportedly a mild headache [AR 909, 919]. Nine
months later, in Decenab 2005, she was treated the emergency room for
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vomiting and a headache, lignied having headachasdhad no further treatment

for complaints of headaches again, until almost two years later, in September 2007,

after she had gone on a ten hoad trip [AR 901; AR 304].

(AR 21.) Although not separately described i@ tbxt of his decision, the ALJ did cite to a
medical record from February 2007 in which aBRasmus, M.D., noted that Petitioner “does not
have headaches.” (AR 901.) Synthesizing tipesculars of the evidence of record, the ALJ
concluded:

the medical evidence is inconsistent wittle claimant’s testimony that she was in

bed every day with a migme from the accident iR002 through the surgery in

2005. She only complained béadaches twice during thag¢riod, and there is no

evidence of any emergency room visits tedto headaches during that time. After

the surgery, up until the tialast insured, she was treated only three times for

complaints of headaches, once for a rh#ddache only a few weeks following the

surgery, nine months later, aneéthalmost two years after that.
(AR 21.)

Petitioner challenges the Als conclusion, arguing thatdbALJ said nothing about how
the cited records were supposedly inconsistent with Petitioner’s allegations of severe pain and
her inability to care foherself. Petitioner references a “function report” she completed in 2015,
which describes, among otherrtgs, a “triple disc neck fusiésurgery she underwent in May
2015. Pet'r's Br. 15 (Dkt. 13) (citing AR 233—-24®etitioner also critiges the ALJ’s reliance
on her activities of daily living and vacatis, which she describes as “meaged.” Petitioner
then draws upon the same records cited bythk but highlights instad references that
evidence she was “havingtrble sleeping,” that “shis doing poor to not at all” with respect to
“work responsibilities, home, family, children, litmes, and sleeping,” and that “she reports she
is still waking up with a lot of pain.ld. at 15-16. The ALJ “did not explain how notes of mild

improvement in the face of escalating treatment detracted from Petitioner’s testimony,” she says.

Id. at 16. Finally, Petitioner drawgon court decisions holding ththtre are critical differences
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between activities of daily livingnd activities ira full-time job. Id. (quotingGarrison v.
Colvin, 759 F.3d 995, 1016 (9th Cir. 2014)).

Respondent frames the ALJ’s decisiopas/iding two primary reasons for discounting
Petitioner’s credibility: first, the inconsistgnbetween her testimony @ithe treatment record,;
and, second, the evidence of her daily activilesspondent points outahPetitioner testified
before the ALJ that although her surgery prodidelief and was “very helpful” in addressing
her neck problems, the “disabling issue”sWweer migraine headaches. (AR 37-38, 42, 44).
Further, Respondent contends that Petitionertmsel admitted at the hearing that Petitioner’s
headaches were not very well documented. (AR 40.)

It is correct that the ALJ found the medl evidence to be “inconsistent with the
claimant’s testimony that she was in bed gy with a migraine frm the accident in 2002
through the surgery in 2005(AR 21.) Further, the ALJ ghlighted thescant evidence
regarding Petitioner's complaints or treatmenth@hdaches in the relevditheframe. The Court
has considered Petitioner’s challenges to the &hdsessment of Petitioner’s credibility, but on
review of the record against the ALJ’s decisiortlus subject, the Court concludes that the ALJ
provided a clear and convincingason for discounting Petitiaretestimony, and Petitioner has
not shown legal erran such reasoning.

Petitioner separately argues that the Alrdlsance on her “meager” activities as showing
she was less limited than shainted is not a clear and coneing reason for discounting her
credibility. The Court does notach this issue becauser#ésolution does not change the
outcome of this case. Because the ALJ mledia clear and convimg reason for discounting

Petitioner’s credibility based danconsistency between hertiesony and the medical evidence
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of record, even if the ALJ’s alternative x@tale was separately inadequate, the overall
evaluation of Petitioner’s credibility remains legally adequate.

Finally, Petitioner takes issue with the ALdismissal of a “clarifing letter” from Dr.
Little. The ALJ gave it negligie weight because it provided notaiéregarding the severity of
Petitioner’'s migraines. Pet'r's Bi6 (Dkt. 13). She contends tH8r. Little’s lack of treatment
for migraines in no way detradi®m Petitioner’s credibility or consistency with the record,”
given that Dr. Little was not se®j Petitioner for migaine headaches.

The ALJ said the statements in Dr. Littl@ginion “provide litte probative value with
regard to this claimant’s specific allegationsmafjraine headaches atieir frequency.” (AR
21.) The statements had no significance toAih& on the relevant issue not because of what
they did contain, but rather because of what tidynot contain. The challenge Petitioner faces
and cannot overcome is the deasf contemporaneous evideneenedical records or otherwise
— that show the limiting effects bier headaches prior to the dktst insured. Hence, on this
subject, Petitioner has not shown the ALJ ewéd respect to Dr. lttle’s opinion or that,
overall, the ALJ’'s assessment of her créiybis unsupported byubstantial evidence.

3. There is no error in the ALJ’s treatment of lay witness statements.

Petitioner finds error in hALJ’s decision to discountéHay witness testimony of her
husband, Donald Ricci. In his let@ated January 4, 2018, Mr. Ricci sarder alia, that he
“was fired for excessive absences becauseeofauirements of being Christina’s caregiver.
Her frequent and debilitating migreds often caused me to havedmain at home to care for
her or take her to a chiropractor or, sometintes . emergency room. We struggled constantly
since then, since | have limited employmentaymities consistent with being Christina’s

caregiver.” (AR 290.)
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An ALJ may dismiss the testimony of  litness only by givingeasons germane to
the witness.Smolen v. ChateB0 F.3d 1273 (9th Cir. 1996). As Mr. Ricci’s letter, the ALJ
said:

The claimant’s spouse, Donald A Ric@ported that head been fired for
frequent absences related to him taking céitke claimant. He indicated that her
frequent and debilitating migraines often sad him to have to remain at home to
care for her or take her to a chiropraado sometimes the emergency room [AR
290]. Negligible weight is assigned kdr. Ricci’'s statement as the evidence of
record for the period at issue. It is incmesnt with the lack of medical treatment,
as discussed. As noted previously, dleeeived treatment, complaining of
headaches, only five times in the fiveays from her alleged onset date of October
16, 2002 through the date last insured in December 2007. Additionally, whether the
claimant’s husband’s employent opportunities are limited st material to this
decision.

(AR 22.)

Petitioner contends the ALJd€used largely on Petitionerddlegations of headaches and
migraines and lost track of tlever-arching picture — that Petitier suffered dalitating pain
from a neck injury as well as the headachd®et'r’'s Br. 17 (Dkt. 13).She frames the statement
as documenting “the assistance and tinggired to care for R#ioner’s pain.” Id. She also
notes numerous instances wheralioal records reflect that MRicci accompanied Petitioner to
the visit. Id. Petitioner implies that the ALJ discoadtMr. Ricci’s testimony without providing
a germane reason.

Mr. Ricci’s statement does ndfer to a neck injury or oth@ain; it refers expressly and
exclusively to “frequent and debilitating migraifie$AR 290.) Thus, Petitioner’'s argument that
Mr. Ricci’s statement genally refers to her pain (whicheéhundisputed record shows, that for
“other pain,” she did frequently seek caratiress) goes too far hevehere, as Petitioner

admits, the precise issue is whether Petitionteadachesvere disabling asf her date last

insured. As discussed throughousttiecision, the ALJ’s finding thalhe record reflects little
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evidence of timely headache comipta or treatments is suppaitey substantial evidence. The
ALJ’s discounting of Mr. Ricci’s statement becaitgs inconsistent with the record is therefore
a germane reason. Petitioner Baswn no error with respect tioee ALJ’s weighing of Mr.
Ricci's statement.

On this issue, Petitioner disagrees withAhd’s interpretation of the evidence and urges
an alternative interptation. But the ALJ’s iterpretation isupported by substtal evidence,
and an alternative intemgtation, even if arguably plausibgnnot prevail agaibshat measure.

4. Petitioner has not shown error in the ALJ’'s RFC assessment.

Petitioner contends the ALJ's RFC was hased on substantial evidence because of
errors in weighing medical source statemems,credibility, and lay withess statements, as
addressedupra The Court is not persuaded the Aled with respect to any such evidence;
hence, the ALJ’'s RFC assessment stiinds this line of attack.

However, Petitioner offers alternative argument that the RFC is legally inadequate.
She argues that the ALJ failed to include alhef functional limitationgn the RFC, and the
ALJ “is not free to disregard pperly supported limitatiofisvhen evaluating a claimant’'s RFC.
Pet'r's Br. 18 (Dkt. 13) (quotingobbins v. Social Sec. Admin66 F.3d 886 (9th Cir. 2006)).
The ALJ must consider all relevant evidencéhia record in decidinthe RFC, including “the
effects of symptoms, including paithat are reasonabytributed to a medically determinable
impairment.” Robbins 466 F.3d at 883. According totRener, the ALJ found that the
Petitioner suffered from degentva disc disease, a condition known to cause pain, but the
ALJ’'s RFC did not include limitations relevantdealing with pain. Such limitations, Petitioner
contends, would include such things as timeask to take medications and the need to attend

frequent medical appointmentBuring the relevant time pex, she attended chiropractic
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appointments three times per week, paimaggment appointments monthly, and other

consultant appointmentsi@ emergency room visits as needed. She argues that the ALJ failed to
account for the time away from work or ofskawhile at work when he posed hypothetical
guestions to the testifying vocatial expert. Yet, the vocationakpert testified that employers
generally tolerate time off taskp to ten percent and one to two absences per month. (AR 61.)
She implies that had the ALJ properly includgtendance restrictions the RFC due to

necessary medical appointments and taking ca¢idn, she would have been found disabled.

Respondent argues that the ALJ did not rteeatcount for time off-task to take
medication or to attend medical appointments, bezam RFC “is an assessment of a claimant’s
ability to do sustained work-related activitiasa work setting on a regular and continuing
basis.” Resp't’s Br. 16 (Dkt. 14) (citifgSR 96-8p, 1196 WL 374184). Instead, the RFC is “a
determination regarding the most airclant can do despite her limitationdd. (citing 20 C.F.R.

§ 404.1545). Thus, Respondent argues, the RIBEs'not contemplatetadties that occur
outside of the work setting.”

There is a missing piece to $p®ndent’s argument, as the text of SSR 96-8p also defines
that “a ‘regular and continuinigasis’ means 8 hours a day, fodd&ys a week, or an equivalent
work schedule.” This template the regulation immdiately follows thesentence relied upon by
Respondent. Thus, Petitioner’'s absenteeaispessitated by medical and chiropractic
appointments, or her time off-task for takingdioations and waiting faheir effects to begin,
might interfere with her ability to work on agfgular and continuing ba&siif such activities
preclude her from working “8 houesday, for 5 days a week, or an equivalent work schedule.”

Petitioner'sargumenturtherrelies on the vocational expartestimony that employers

generally tolerate time off taslp to ten percent and one to two absences per month. Pet’r’'s Br.

MEMORANDUM DECISION AND ORDER - 22



Case 1:19-cv-00110-REB Document 19 Filed 11/30/20 Page 23 of 26

19 (Dkt. 13) (citing AR 61). However, this claaterization omits key context from the expert’s
testimony. The vocational expert described Peidtits prior work as a nanny as “semi-skilled,
with an SVP of 3. It's classified as mediu@laimant performed it atleght level.” (AR 58.)
From there, the ALJ posed tvingpothetical scenarios to the erp®ne based on a light exertion
level and the other based on a sedentary leaeh with additional postal or environmental
limitations. (AR 58-61.) The RFC the ALJ ultimigtassigned for Petitioner matched the first
hypothetical he presented to the &tional expert, based on a lighkertion level. As to that
hypothetical, the expert testifiegkat an individual with the deribed limitations could do the
work of a nanny at the light leieas Petitioner had previougherformed it. (AR 58-59.) There
would be other “light” jobs in th economy, the expert went on tg sihat an individual with the
noted limitations could perfornincluding “office helper,” “lench assembler,” and “laundry
folder.” (AR 59, 60.) Each such job, the expert said, was “unskilled.” (AR 59, 60.) With
respect to the second hypothetjdaeping the same postural and environmental limitations but
at the sedentary rather than ligixertion level, the expert tes#ifl that jobs such as “addressing
clerk,” “charge-account clerkgnd “food and beverage ordeext,” would all satisfy the
hypothetical. (AR 60—-61.) Again, the expert ssudh jobs were “unskilled.” (AR 60, 61.)
Thus, each of the jobs the expert discussesi“waskilled” with theexception of Petitioner’s
prior work as a nanny, which the expert described as “semi-skilled.”

After posing the hypothetical scenarios, fiblowing exchange inveing the ALJ, the

vocational expert, and P&biner's counsel occurred:

ALJ: Thanks. Do you have an opinidtow much time off task, excess of
regularly scheduled breaksyould employers in thesenskilled jobs
tolerate?

VE: Up to ten percent. Anything more than that would precludeutis&illed

work.
ALJ: Thanks. And absences per month?
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VE: One to two days, maximum. Anytly more than thawvould precludehis
work.

ALJ: Thanks. And those are not in D&Tare they?

VE: No. Off task and absenteeism m®t addressed in the DOT, nor its
companion publications. That respse is based upon over 30 years’
experience as a vocational rehabiidga counselor, analyzing jobs and
working with employers.

ALJ: Thanks. Mr. Bernhardt?

ATTY: | don’'t have any follow-up questions, Your Honor. | knew, from the
beginning, that we would tilnately be looking abtep 5. And that question
of could we do light; could we do dentary for a youngendividual; jobs
are available; or are the headactra/ happening frequently enough that
we would have time off task or weowld have absenteeism; and that's what
it boils down to.

ALJ: Okay. Thanks.

(AR 61-62 (emphases added).)

Thus, the vocational expert’s testimony regarding the limits of time off-task and
absenteeism was confined to the context of tie&ilied jobs he listed asompatible with the
hypotheticals posed by the ALJ. Such testimony did not apply to the semi-skilled job as a nanny
that Petitioner had previously engaged in. Vbeational expert simplgid not testify about
time off-task or absenteeism in thentext of semi-skilled work as a nanny.

There were no follow-up questions askédhe expert about whether the same
attendance parameters applied tokwas a nanny. Perhaps, ikad, the expert would have said
yes. Perhaps, if asked, the expert would ltaven a different answer. Perhaps a nanny job
might have more schedule fleiity than the unskilled jobdiscussed, but perhaps a nanny job
might also have periods schedule inflexiblity. Regalekss, the record simply cannot be
reconciled with Petitioner’s coention that the vocati@l expert’s testimny could not support a

finding that Petitioner was capable offoeming past relevant work as a nanny.

4 DOT is the Dictionary of Occupational TitleSeeAR 57.
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Petitioner contends the ALJgep five finding that she atd perform other work was not
supported by substantial evidence. Althoughfelmmes the argument asoladly applying to the
ALJ's RFC assessment, the applicable scopeohtgaiment properly only reaches the step five
finding. In this case, the ALJStep five finding was made indlalternative. After the ALJ
found at step four that Petitionesuld perform past relevant wgrthe ALJ did not need to make
a step five finding. Thus, any challenge te &LJ'’s step five findig is immaterial unless
Petitioner shows legal emra the RFC or in the step fofinding. Petitioner has not done so
here. Accordingly, the Court need not and duatsdecide whether th&l J’s step five finding
was erroneous.

If Petitioner’'s argument isonsidered as a more geriataallenge to the ALJ's RFC
assessment, it lacks evidentiary support ir¢icerd. Petitioner goes to some length to
summarize her various appointmeintshe years prior ther date last insured of December 31,
2007:

Petitioner presented to Dr. Hlavinkarea times between November 15, 2002, and

November 22, 2004. (Tr. 426-437). lune 2004, Petitioner saw Dr. James

Moreland on two occasions for epidural injections. (Tr. 792-794). From January

13, 2005 to June 3, 2005, Rietner was treated witla cervical fusion by Dr.

Kenneth Little and seen five times iretamergency department for headaches and

neck pain. (Tr. 904-929). Billing records from King Family Chiropractic dated

October 25, 2002, through June 28, 200ddicate Petitioner underwent

chiropractic treatment two to threamgs per week. (Tr. 1045-96). Between

December 2, 2004, and December 9, 2007 ,i®wit saw Dr. Mallari sixteen times

for pain control, and ten of thosesits were in 2007. (Tr. 301-319).

Pet'r's Reply 8-9 (Dkt. 17). Most of these visiiscurred well before ghclaimed her headaches
were resolved and before her date lastredu By Petitioner’s own reckoning, in 2007 she had

less than one appointmgyegr month. Hence, even if td®urt were to credit broadly the

vocational expert’s testimony that employers tdkefgo]ne to two daysmnaximum” of absences
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per month, Petitioner still has not shown tha slould have exceeded that threshold as of her
date last insured.
Petitioner has not shown the ALJ erred in his RFC assessment.

V. CONCLUSION

Petitioner has not shown the ALJ committedersible legal error regarding weighing
medical source statements, Petitioner’s credibiitay witness statements. Nor has Petitioner
shown that the ALJ's RFC assesstnanhis finding that Petitionarould engage in past relevant
work were erroneous. Accordingly, the ALdscision is supported ubstantial evidence and
it will be upheld. Petitioner’s Petition for Review will be denied.

V. ORDER

Based on the foregoing, PetitiorePetition for Review (Dkt. 1) IBENIED, the

decision of the CommissionerAs-FIRMED, and this action iDISMISSED in its entirety,

with prejudice.

DATED: November 30, 2020

ﬂw‘aﬂw*—‘

Honorable Ronald E. Bush
Chief U.S. Magistrate Judge
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