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UNITED STATES DISTRICT COURT
FORTHE DISTRICT OF IDAHO

FORD MOTOR CREDIT COMPANY
LLC, a Delaware limited liability

company, Case No. 2:13-cv-00104-BLW

Plaintiff,

V.
ORDER

GILBERT AUTO FORD, LLC, a
Washington limited liability company;
MARK W. GILBERT,

Defendants.

INTRODUCTION
The Court has before it Plaintiff's Motion for Attorney Fees (Dkt. 40), and
Plaintiff's Motion to AmendJudgment (Dkt. 43). Defendandid not respond to the
motions, and the time for filing a response has passed.
BACKGROUND
On March 5, 2013, Ford Motor Credit @pany (“FMCC”) filed a Complaint and
Motion for TRO or Preliminary Injunction (D&t 1 and 2). On March 8, 2013, the Court
conducted a hearing onetimotion and entered a Preliminary Injunction against
Defendants Gilbert Auto Foild_C and Mark Gilbert (Dkt. 12). After bankruptcy filings
delayed the case, FMCC filed a renewed arofor sanctions and contempt, along with a

motion for summary judgmefDkts. 28 and 29). Counsklr Defendants then filed a
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motion to withdraw as counsel of recandlicating there was a breakdown in the
attorney-client relationspi (Dkts. 33 and 34).

The Court found insufficiergvidence to grant sanctigrisut determined that both
Gilbert Auto and Mark Gilbert violated ¢hPreliminary Injunction Order. In turn, the
Court sanctioned them $1,000,0€r day for each day they had violated the Order in the
past, and $5,000.00 per day going forward tigig the day after the date of the Order.

The Court then granted defense counsekdion to withdraw The Court stated
that withdrawing counsel would continuergpresent Defendants, pursuant to Dist. Idaho
Loc. Civ. R. 83.6(c)(2until proof of service of this Orden the client was filed with the
Court, or alternatively, until such time as Defendants notifiecCthet in writing that
they have received the Court’s Order. Colifiksd proof of service on July 22, 2013.

The Court further noted that Defendants wdwde twenty-one (21) days from the filing
of the proof of service by the withdrawinganey to file writtemotice with the Court
stating how and by whom it wile represented. The Court explained that if Defendants
failed to appear in this action, eithergarson or through a wdy appointed attorney
within that twenty-one (21) day period, suelilure shall be grous for a default and
judgment being entered against Defendaitisout further noticeTwenty-one days
passed, but Defendants dic fite written notice with tle Court stating how and by
whom it will be represented. Aordingly, the Court enteregkfault and judgment against
Defendants. FMCC then filed the pendivigtion for Attorney Fees and Motion to

Amend Judgment.
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ANALYSIS
1. Motion for Attorney Fees

Idaho law governs the award of attorney feethis matter because federal courts
must follow state law as to atteey fees in diversity actionkiterform Co. v. Mitchell,

575 F.2d 1270, 1280 (9th Cir.1978) (applyldgho law). FMCC requests attorney fees
pursuant to Idaho Code § 12—-120(3) #mel Automotive Wholeae Plan, Security
Agreement and ContinuinQuaranty contract between the parties.

Idaho Code § 12-120(3) is a sufficient bdsrsan award of fees. It provides that
the prevailing party “shall be allowed” an awaf reasonable attorney fees in any civil
action to recover on . . . “any commerdi@nsaction.” The statute defines the term
“commercial transaction” to mean “all tragsans except transactions for personal or
household purposes.” I.C. §4120(3) (1998). “Under Idaho Code § 12-120(3), an
award of attorney fees is appriate where ‘the commerciahtisaction is integral to the
claim, and constitutes the basis upon \Whilee party is attempting to recoverBlimka v.
My Web Wholesaler, LLC, 152 P.3d 594 (lho 2007) (citindgrower v. E.l. DuPont De
Nemours and Co., 792 P.2d 345, 349 (Idaho 1990)).

Here, there is no question that FMCC is grevailing party. Likewise, there is no
dispute that the claim arose out of a conuia transaction that was the basis upon
which FMCC obtained a recoveryFMCC prevailed on a éach of the Wholesale Plan

Agreement. Accordingl FMCC is entitled to its reasonable fees.
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The Court also finds that the attornegdadentified in cousel’s affidavit in
support of the motion are reasonable. “Tleetstg point for determining a reasonable fee
is the ‘lodestar’ figure, which is the number of hours reasonably expended multiplied by
a reasonable hourly rateGates v. Deukmegjian, 987 F.2d 1392, 139Bth Cir.1992). In
determining a reasonable hourly rate, @wairt considers the “experience, skill and
reputation of the attorney requesting fedsgvino v. Gates, 99 F.3d 911, 924 (9th
Cir.1996), as well as “the prevailing matkates in the relevant communit@atumv.
Senson, 465 U.S. 886, 895 (1984).

Once the lodestar amount is determirtad,Court “then assesses whether it is
necessary to adjust the presumptively reablnlodestar figure on the basis of Keer*
factors that are not already subsunrethe initial lodestar calculationMoralesv. City
of San Rafael, 96 F.3d 359, 363—-64 (9th Cir.1996)dfoote omitted). “There is a strong
presumption that the lodestar figure représ@reasonable fee. Only in rare instances
should the lodestar figure be adjustedthe basis of other consideratiorisl.”’at 363 n.

8. (Internal quotation marks and citation omitted).

Here, FMCC seeks attorney fees in émeount of $35,492.00 for approximately

180 hours of work completed by the attorm@yorking on this matteirhe vast majority

of fees were incurred by attorney Jed Manwg, who charged $D.00 per hour. The

! The Kerr factors are: (1) the time and labor requi(pthe novelty and difficulty of the questions
involved, (3) the skill requisite to perform theyé service properly, (4) the preclusion of other
employment by the attorney due to acceptance afdke, (5) the customary fee, (6) whether the fee is
fixed or contingent, (7) time limitations imposedte client or the circumstances, (8) the amount
involved and the results obtained, (9) the experierepeitation, and ability of the attorneys, (10) the
“undesirability” of the case, (11) tmature and length of the professiorelhtionship with the client, and
(12) awards in similar cases.
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hourly rate charged by Mr. Manwringegemparable to, or @n lower than, the
reasonable hourly rate for attorneys of simdaperience and similar work in this afea.
Moreover, the total number of hours billeds within reasonable limits for this case.
Finally, the Court notes that Defendants hageopposed the motion. Accordingly, the
Court will grant the motion for attorney fees in the amount of $35,492.00.
2. Motion to Amend Judgment

FMCC asks the Court to enter an amehdedgment to include the attorney fee
award, costs, deficiency amount owed, antbunt of contempt satnens ordered earlier.
Based upon the Court’s earlier contempt order and the affidavits submitted by counsel
and the Dealer Credit Analylor FMCC, the Court finds that Defendants owe FMCC a
total deficiency in the amount of $484,748 (Dkt. 44), contempt sanctions totaling
$52,000.00 (Dkts. 38 & 45), and attorney feethe amount of $35,492.00 as explained
above. Accordingly, an amergigadgment in the amount 8672,208.42 wilbe entered.
The Clerk of the Court will entea separate order on costs.

ORDER
IT ISORDERED:
1. Plaintiff's Motion for Attorney Fees (Dkt. 40) IGRANTED.

2. Plaintiff's Motion to Amend Judgment (Dkt. 43) GRANTED.

2 An associate attorney also workedtba case for a couple hours at $155 per hour, outside counsel assisted for
approximately 10 hours at $250 per hour, and a paralegal worked on the case for about 6 hours at $120 per hour.
These rates are also reasonable, and their work wésahi Accordingly, FMCC may also recover payment for

their fees.
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3. The Court will enter a separate Judgmardgccordance with Fed. R. Civ. P.

58.

DATED: November 4, 2013

BE)L.M 'III/5 -

Chief Judge
United States District Court
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