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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

LARRY and CATRENA

NACCARATO, husland and wife, Case No. 2:13-CV-00390-EJL
Plaintiffs, MEORANDUM DECISION
AND ORDER
V.

LIBERTY NORTHWEST INSURANCE
CORPORATION,

Defendant.

Pending before the Court in the abetitled matter is Defendant’'s Motion for
Summary Judgment. (Dkt. 24.) Plaintiffsveaesponded to the Motion, and Defendants
have replied. The matter is now ripe foe ourt’s review. Hawg fully reviewed the
record, the Court finds that the facts and legguments are adequately presented in the
briefs and record. Accordinglin the interest of avoidinfyrther delay, and because the
Court conclusively finds that the decisiopabcess would not beggiificantly aided by
oral argument, this matter shall be decidedhenrecord before th Court without oral
argument. For the reasons stated bel@fendant’s Motion for Summary Judgment is

granted.
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FACTUAL BACKGROUND!

Plaintiff Larry Naccarato (“Mr. Naccarato”) was involved in a motor vehicle
collision on February 17, 2011. Mr. Naccarato reported the incident to Defendant Liberty
Northwest Insurance Corporation (“Liberty flovest”) because of damage to the other
vehicle and to its occupants. However, heseahe initially believed the damage to his
own vehicle, a 1995 Dodge pickup truck @eafter “the Dodge”), was not more than
his deductible, Mr. Naccarato declinedii@ke a claim for his own vehicle.

Mr. Naccarato parked the Dge for several month€n January 13, 2012, he
contacted Liberty Northwest's adjustemi@ke a claim on his commercial policy because
he learned the damage to the Dodge was extensive than he had originally thought.
The claim was reopened and an adjuster was assigned.

An independent adjustergpected the Dodge on January 16, 2012. On February
6, 2012, Mr. Naccarato received a letter frbitmerty Northwest ffering him $7,329.00
to cover a total loss of the Dodge. Thiscaumt was substantially less than what Mr.
Naccarato believed the Dodge was wordpecifically, Mr. Naccarato believed the
evaluation of the Dodge shouddiso include a number of gades he had purchased for,
but not yet installed in, the vehicle.

The parties dispute whatcurred following Liberty Ndhwest'’s initial offer on
February 6, 2012. Mr. Naccarato contendattempted to resodvthe claim throughout

February, March, April and May, butahLiberty Northwest was completely

! Unless otherwise noted, thdléaving facts are undisputed.



unresponsive, and essentiatiypored 25-30 phone calls heade in an attempt to
ascertain the status of his claim. LityeNorthwest contendhat it diligently
investigated Mr. Naccarato’s claimmé@made numerous requests for additional
information that Mr. Naccarato failed togwide. Regardless, thparties do not dispute
that Liberty Northwest conducted a second stigation of the Dodg on May 8, 2012.
The parties also agree thaberty Northwest made nesettlement offers on May 25,
2012 and June 1, 2012.

Following the June 1, 2013fer, the parties eventalagreed to a total of
$13,308 for the Dodge, after the deductidnhel other deductionsnd $1,500 for rental
car expenses Mr. Naccarato incurred duthgtime he was negotiating with Liberty
Northwest. Mr. Naccarato, and his wife t@ma Naccarato, thereafter sued Liberty
Northwest in Idaho state court for breactcohtract and bad ith, alleging Liberty
Northwest’s delay in processing Mr. Naccaratam caused him ttmse $94,976.00 in

income? Liberty Northwest removed the state-doartion to this Court on September 6,

2 Because Mrs. Naccarato was not a Naumsured under the Policy, she cannot
state a claim against Liberty Northwest é&ther breach of contract or bad faith.
DAFCO LLC v. Stewart Title Guar. G831 P.3d 491, 496 (Idal2®14) (“It is axiomatic
in the law of contract that a persort moprivity cannot sue on a contract.\)einstein v.
Prudential Prop. ad Cas. Ins. C9 233 P.3d 1221 (Idaho 201QAlthough the tort of
bad faith is not a breach of contract clatmfind that Liberty Mutual committed bad
faith...there must also have been a dutgder the contract that was breached.”).
Although Mrs. Naccarato may have suffered a loss to her comnprojperty due to Mr.
Naccarato’s lost income, sutibss does not establish priviby contract. The Court will
accordingly address only Mr. Naccarato’s clafimrsbreach of contict and bad faith.



2013 (Dkt. 1), and filed the instant motifor summary judgment on September 15, 2014
(Dkt. 24).
STANDARD OF REVIEW

Summary judgment is proper if the movahbws that there is no genuine dispute
as to any material fact andetimnovant is entitled to judgmeas a matter of law. FRCP
56(a). On summary judgment, all disputadts and reasonable inferences must be
construed in favor ahe nonmoving partyAnderson v. Liberty Lobby#77 U.S. 242,
255 (1986). However, to raise a fact is8uetrial, the nonmoving party must present
more than a mere scintilla e/idence, and must comenfiard with evigence sufficient
to show that a reasonable jury could return a verdict in its fddoat 248. Further,
Federal Rule of Civil Procedure 56(c) “ntates the entry of summary judgment, after
adequate time for discovery and upon mtiagainst a party who fails to make a
showing sufficient to establish the existencamfelement essential to that party’s case,
and on which that party will be#tne burden of procdt trial.” Celotex Corp. v. Catrett
477 U.S. 317, 322 (1986). If the nonmuyiparty cannot make a showing on elements
essential to his claims, theran be no genuine issue of nrakfact “since a complete
failure of proof concerning an essehgééement on the nonmoving party’s case

necessarily renders all other facts immateriéd.” at 323.



ANALYSIS

1. Proper Party

In its Motion for Summary Judgmeritiperty Northwest claims that Mr.
Naccarato sued the wrong party, alleging thatrelevant insurance contract, Policy
Number 06-CC-014109-hereinafter the “Policy”), waissued to Mr. Naccarato by
American States Preferred Insurance Canyp and not by Liberty Northwest. Mr.
Naccarato counters that theresigostantial evidere to suggest Liberty Northwest is the
parent corporation of Amemn States Preferred InsucanCompany and was his actual
insurance company and adminggor of the Policy. Fanstance, Mr. Naccarato only
dealt with employees from Liberty Northweltoughout the investagion of his claim,
submitted his monthly premiuto Liberty Northwest, antielieved Liberty Northwest
was his insurance company. (Dkt. 25, p@.B-While Liberty Northwest has failed to
identify its precise relationghito American States Prefed Insurance Company, and
though it is clear frm the facts that Liberty Northwieadministered the Policy, the
Policy itself provides that American Stateeferred Insurance Company was actually
Mr. Naccarato’s insurance compa Specifically, under the declarations section, the
Policy expressly provides: “INSURANCEOMPANY WITH RESPECT TO EACH
AUTO IS DESIGNATED AS FOLLOWS06 AMERICAN STATES PREFERRED

INSURANCE COMPANY.? (Dkt. 24-8, p. 17.)

® Although he initially purchsed the Policy for another vehicle, Mr. Naccarato
added the Dodge to the Polithe day prior to the acciden{Dkt. 24-4, p. 74.) In
addition to the designation éimerican States Prefeddénsurance Company as Mr.
(Continued)



Courts must construe “a contract of iremce as it is written, and the Court by
construction cannot create a liability not assdrg the insurer, nor make a new contract
for the parties, or one different from thaajplly intended, nor add words to the contract
of insurance to either eate or avoid liability.”Kromrei v. AID Ins. Cq.716 P.2d 1321,
1323-24 (Idaho 1986) (quotingnigard Ins. Group v. Royal Globe, Et694 P.2d 633
(Idaho 1979)). As the Poliaynambiguously provides that American States Preferred
Insurance Company was Mr. Nacato’s insurer, his claims for breach of contract and
bad faith should have been brought aga#merican States Preferred Insurance
Company.See Wing v. Martin688 P.2d 1172, 1177 (Idah8&4) (“A party must look to
that person with whom he is in a direct gantual relationship for relief, in the event that
his expectations under the contract are not meétldho State Ins. Fund v. Van Tjrg80
P.2d 566, 572 (Idaho 1999) (a plaintiff can only bring a claim of bad faith against his
own insurer). Liberty Northwéss accordingly entitled teummary judgment on Mr.
Naccarato’s breach of contraatd bad faith claims.

Given Liberty Northwest's apparent failu@ ever dispel Mr. Naccarato’s belief
that it was his insurance compamcluding during the cose of the investigation and
negotiation of Mr. Naccarato’s insurance giathe Court would ordinarily encourage
Mr. Naccarato to file a motion to substitytarties pursuant to Federal Rule of Civil

Procedure 15. Such claim wolikely relate back to the date of the original pleading.

Naccarato’s insurer in the declarations sattf the Policy, the Riay also identifies
American States Preferred Insaca Company on pages 3, 7, 13,and 15 (Dkt. 24-8).



FRCP 15(c)(C). However, because Mr. Naatais claims fail as a matter of law
regardless of whether the proper party was masigch motion is not encouraged. In the
interests of judicial economy and in saviig Naccarato the expense and uncertainty of
further litigation, the Court will briefly address his claims.

2. Breach of Contract

Mr. Naccarato claims Liberty Northwidsreached the Policy by unreasonably
delaying the settlement of his claim. Spieally, he contends #t Liberty Northwest
had “an obligation to negotiate and complghvthe terms of [the Policy] for the timely
settlement of claims,” that sudfbligation was “a contractrn® either implied or specific
in the contract for insuranc¢eand that “Defendants [sic] breached that contract term by
failing to adequately compensate Plaintifainimely fashion for his vehicle therefore
rendering the use of the vehicle unusable twerefore damaging him financially.” (Dkt.
1-1, 19 XV-XVIl.) Mr. Naccarato claims near$100,000 in lost inome as damages for
the four-month period, between the first ofte February 2012 drthe final settlement
in June 2012, resultinfrom Liberty Northwest’s unreasable delay in processing his
claim.

Although the parties each fault the otfarthe delay in settling Mr. Naccarato’s

claim, and present different accounts of the fasts;h dispute is ultimately immaterial

* Mr. Naccarato maintains that Libgmlorthwest failed to conduct any
investigation of his claim and becamergaetely unresponsive following its initial
February 6, 2012 offer. (Dkt. 25, pp. 5-@.iberty Northwest contends that Mr.
Naccarato was responsible for any delay in paynbecause he failed to submit copies of
invoices Liberty Northwest requested in orteevaluate Mr. Naccarato’s claim for parts
(Continued)



because Mr. Naccarato’s claim fost income is not recoverabl In breach of contract
cases, consequential damagesluding lost profits, are noecoverable unless they were
specifically contemplated by the pas at the time of contracting.aylor v. Browning
927 P.2d 873, 88@daho 1996) (quotingrown’s Tie & Lumber v. Chicago Ti{l&64
P.2d 423, 428 (Idaho 1988)). Mr. Naccardtes not highlight any language in the
Policy, nor offer any evidence or testimanythe record, tesuggest the parties
specifically contemplated lost profits as@asure of damages for breach of the Pdlicy.
It is a fundamental premise of contréatv that, although a plaintiff may have
been legally wronged, he cannot recovendges unless he was economically injured.
Bergkamp v. Martin759 P.2d 941, 94d4daho Ct. App. 1988 Mr. Naccarato has
already been compensated for the Dodge,ras only claim for damages is for the

profits he allegedly lost as a resultidfendant’s delay. As Mr. Naccarato has not

he had purchased before, but not yet instaligtle Dodge at thertie of, the accident.
(Dkt. 27, p. 3.)

> Mr. Naccarato suggests the parties eonilated consequential damages because
“Plaintiff made the Defendant and Defendagigent aware that he s/going to put this
vehicle into service immediately.” (Dkt. 25,6.) As Liberty Northwest notes, parties
must contemplate consequential damagdseatime they contract in order for such
damages to be recoverablBaylor, 927 P.2d at 882. FurtheMr. Naccarato does not
provide any evidence or testimony from the reldo support his claim that the parties
contemplated consequential damages as aureeasdamages for breach of the Policy.
A plaintiff must produce evidenand cannot simply rely oma¢tual assertions in order to
defeat a summary judgment motioGee, e.g., Kennedy v. Allied Mutual Ins.,8&2
F.2d 262, 265 (9tiCir. 1991).



established he is entitled to consequential dg®sahis breach of contract claim fails as a
matter of law.

Moreover, even if Mr. Naccarato could shawight to consequential damages, he
has not offered any evidence to support hisposfits claim. To be recoverable, lost
profits must be shown with a reasonable certaiftjand Group of Companies, Inc. v.
Providence Washington Ins. C885 P.2d 674, 682 (IHa 1999). “Damage awards
based upon speculation and conjecture will not be allowked (citing Rindlisbaker v.
Wilson 519 P.2d 421 (Idaho 1974ge also Mackie v. Ries&96 F.3d 909, 915 (9th
Cir. 2002) (noting summary judgment igpaopriate where evidence of damages is
excessively speculative). Mr. Naccaratosloet offer any evidence to support his
alleged lost income of $94,976.00. He sloet provide any contracts or guarantees of
work he lost as a result afberty Northwest’s delay, doa®t identify any individuals
who might have been able gove him work, and bases his daily compensation estimate
solely by averaging the amount per houo twell-established large companies charged
for heavy equipment repair. However, heaguipment repair wodlhave been a new
business for Mr. Naccarato, who operated as a sole proprietdr3tig.hourly rate of
two large and well-establistie&eompanies has no bearing on the amount Mr. Naccarato
would have been able toatge, nor his ability to obtawmork. Further, Mr. Naccarato

admitted he had not created a business pkathho idea what his expenses and costs

® Although Mr. Naccarato testified in hiteposition that he planned to hire an
employee, he did not identify this persmmd admitted he has never had an employee
before or since the accidenDkt. 24-4, pp. 31, 115).



would be, and that he never pursued the hWeguipment repair business even after the
Dodge was repaired. As such, his lostfps claim is too spculative to survive

summary judgmentSee MindGames, Inc. v. W. Pub. Co.,,|18¢8 F.3d 652, 658-59

(7th Cir. 2000) (affirming grartf summary judgment in breach of contract case because
damages evidence was ess@ely speculative).

3. Bad Faith

To state a claim for bad faith, Mr. Nacatr must establish: (1) his insurer
intentionally and unreasonaldgnied or withheld paymen(®) his claim was not fairly
debatable; (3) the denial or failure to pegs not the result of a good faith mistake; and
(4) the resulting harm is not fulfompensable by contract damagkakeland True
Value Hardware, LLC \Hartford Fire Ins. Co, 291 P.3d 399, 40ddaho 2012). The
plaintiff in a bad faith action bears the buragmproof on all four elements in order to
state grima faciecase.Robinson v. State Farm Mut. Auto Ins..Cltb P.3d 829, 832
(Idaho 2002).

Although there appear to be disputed matdacts sufficient to establish one or
more of the elements of a bad faith clasu¢ch as whether the delay was due to a good
faith mistake, Mr. Naccarato has not carriesl burden with reget to the fourth
element. As discussesljpra Mr. Naccarato has not established that he was either
entitled to or that he can provide any @nde of extra-contractual damages. Mr.
Naccarato has also alreadyen fully compensated ftine Dodge. Because Mr.
Naccarato has failed to establish an esdegieanent of his bad faith claim, summary

judgment is appropriate and the Court neetladdress the other three elements.

10



McGilvray v. Farmers New World Life Ins. C@8 P.3d 380, 38@daho 2001) (summary
judgment must be entered against a noving party who fails to make a showing
sufficient to establish the existence of an element essential to his case upon which he will
bear the burden of proof at triaNelson By and Through Nelson v. City of Rupg&ti
P.2d 1111, 1114 (Idaho 1996) (summary dssal of a claim is appropriate when the
plaintiff fails to submit evidence to estedn an essential element of the claim).

ORDER

For the reasons stated herein, DefetidaMotion for Summary Judgment (Dkt.

24) isGRANTED.

DATED: January 21, 2015

Ak

¥ s war J. Lodge <
i Unlted States District Judge
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