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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

LAURA BLANKENSHIP, as Case No. 2:14-CV-00281-EJL-REB
Co-Personal Representative and a Legal

Heir of the Estate of Alexander L. MEMORANDUM DECISION
Mandarino; and LAMONT AND ORDER

MANDARINO, as Co-Personal
Representative and a Legal Heir of the
Estate of Alexander L. Mandarino,

Plaintiffs,
V.
TODD McDEVITT, individually; ADAM
DURFLINGER, individually; and
SHOSHONE COUNTY SHERIFF'S
DEPARTMENT,

Defendants.

INTRODUCTION
Pending before the Court in the abovéittsd matter is the Defendants’ Motion for
Summary Judgment and related Motion in Limifbe parties have filed their responsive

briefing and the matters are ripe for the Cauddnsideration. Having fully reviewed the
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record, the Court finds that the facts and legguments are adequately presented in the
briefs and record. Accordinglyn the interest of avoiding further delay, and because the
Court conclusively finds that the decisioqabcess would not be significantly aided by
oral argument, this matter shall be decidedhanrecord before thi€ourt without oral
argument.

FACTUAL AND PROCEDURAL BACKGROUND"

On June 12, 2013, police dispatch reedia 911 call from a motorist reporting a
possible accident involving adgassenger vehicle that maywbeajone off the road near
mile marker 73 or 74 on interstate 90, near tibp of Lookout Pass in north Idaho. This
information was relayed t&hoshone County Sheriff'sffite (SCSO) Deputy Adam
Durflinger who responded to the call.

Deputy Durflinger soon came upon aramge-colored Toyota Scion parked in a
large turnout area and tiwed the jersey barrier in the ddile of the interstate, near the
turnout, looked as if it had been hit. Approximately 11:05 a.m., Deputy Durflinger
parked his patrol vehicle behirige Scion, informed dispatdi his location, and called in
the Scion’s license plate number and dgson. Deputy Durflinger observed some

damage to the left rear of the vehicle.dd@mpproaching the Scion, Deputy Durflinger saw

1 Throughout the parties’ statements of facts, summagment briefing, and supporting materials, they
“dispute” the facts as stated by the opposing party. (Dkt. 51, 56, 57, 58, 60, 61.) Generally the parties
disagree with the characterizations of the facts rbgdee other side. The parties also “dispute” certain
statements of fact because the other party has legdlearguments as purported “statements of fact.” The
Court has looked to the underlying evidence cited byptirties to determine whether there is a material
dispute of fact; in particular the deposition transcriggsh-cam video, and affidavits. For the most part, the
underlying facts themselves, i.e. what happened at the scene, are not in dispute.
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a male sleeping in the front passenger d&atause there was notargh damage to the

vehicle to indicate it had hit the barrier, ey Durflinger concluded the person in the
Scion had just pulled over toeglp and he decided to returnhis patrol car and clear the
scene.

Dispatch then notified Ouaity Durflinger that the liense plates on the Scion
returned to a different vehicle. At 11:07 a.Deputy Durflinger activated his dash camera
and returned to the Scion to make contath the occupant and determine who the
registered owner of the vehickas and what license platdssild be on the vehicle. (Dkt.
51-6, video exhibit.) When the Deputy knockeal the driver's side window he smelled
marijuana. The occupant ofgtscion awoke and Deputy Dlimfyer asked for the vehicle’s
registration. The individual opened the lovwglove compartment and responded that he
could not find the registration but was abletoduce a receipt with the Scion’s VIN but
no license plate number. The individual tolé theputy that he had recently obtained the
vehicle and offered his Montana driver'sdnse which identified him as 26 year old
Alexander Mandarino.

Deputy Durflinger confirmed that théIN from the receipt matched the Scion’s
VIN and then returned to his patrol vehit¢terun the driver’s license and VIN through
dispatch. While Deputy Durfloer was waiting for dispatch ihis patrol vehicle, Mr.
Mandarino exited the Scion amgbproached the patrol vethecto ask the location of the

nearest restroom. The Deputy answerexl duestion and Mr. Mandarino walked back
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towards the Scion and stood beside the vehlitlile he used his E@hone. At 11:14 a.m.,
Dispatch responded that the driver’s licemges valid and that the VIN identified the
owner of the Scion as Mark Potratz. Id&tate Police (ISP) Trooper Todd McDevitt was
driving his patrol car in the area and hadheard SCSO dispatch’s response that the
license plates did not matthe vehicle. Trooper McDevitedioed Deputpurflinger to

ask if he would like assistaa. The Deputy affirmed thequest and Trooper McDevitt
proceeded to the scene.

DeputyDurflingerreturnedo the Scion to inquire dflr. Mandarino regarding who
owned the Scion. Mr. Mandarino stated the lo@longed to his friend Stephen Potratz.
Because the first names did not match arel litense plates were incorrect, Deputy
Durflinger inquired further of Mr. Mandarin@ho was unable to provide a reason for the
discrepancies. At 11:17 a.m., the DeputikeasMr. Mandarino to call Stephen for an
explanation regarding the license plates.

Trooper McDeuvitt arrived on scene gipaoximately 11:19 a.mand proceeded to
asked Mr. Mandarino if he dahe vehicle’s registration and about the incorrect license
plates. The Trooper further inged about Mr. Mandarino’s tr&l route, timeline, and the
owner of the vehicle. Mr. Mandarino statétht he had left Cle Elum, Washington,
approximately 288 miles from his current looati at 8:00 a.m. that morning. Trooper
McDeuvitt responded that it was impossible fomhio have traveled #t distance in that

amount of time. Both officers thought Mr. M@darino’s responses to their inquiries were
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contradictory. (Dkt. 51-2 at  32.)

Trooper McDevitt asked Mr. Mandarino toaag look for the vehicle’s registration
and all three went over to the Scion. Miandarino reached through the passenger window
into the lower glove box and located the ragisbn, which the Deputy noted was the same
place Mr. Mandarino had looked loefore and stated he courldt find the registration. At
this time Trooper McDevitt also smelled njaana coming from thgehicle. The officers
noted Mr. Mandarino appeared to be blockirgalfficers’ view insidehe vehicle with his
body while he retrieved the registration k(D51-3 at  32) (Dkt. 51-4 at § 25.) Trooper
McDevitt inquired further of Mr. Mandarino garding the vehicle’segistration, owner,
and incorrect plates as well lgls. Mandarino’s travel route.

The officers conferred regarding their ebgtions of Mr. Mandarino’s behavior
and conflicting statements, tieconsistencies with the vehicle’s registration and license
plates, and that they had batinelled marijuana. (Dkt. 51-3 at  19) (Dkt. 51-4 at | 25.) At
11:27 a.m., Trooper McDevitt retued to his patrol car to ruhe driver’s license and VIN
through ISP Control while Deputy Durflyer asked Mr. Mandaro further follow up
guestions. ISP Control confirmed the licensates displayed othe Scion, 717564A
Montana, belonged on a 1985 Mercedes twat registered to Mr. Mandarino of
Whitefish, Montana and gave the correcketise plate humber for the Scion, 7C6954B
Montana. ISP Control also notified the obper that Mr. Mandarino’s license was

suspended out of Washington for fagduo appear on unpaid tickets.
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Between 11:36 a.m. and 11:38 a.mgdper McDevitt confronted Mr. Mandarino
with the information that hiscense was suspended and thatlicense plates displayed on
the Scion were registerediics 1985 Mercedes. Mr. Mandaoi stated he had swapped the
plates on the cars to take a trip to Seattlashington. Trooper McD#&t again inquired of
Mr. Mandarino about his inconsistent stagts concerning hisime of travel. The
officers stepped away and again confemledng which Mr. Mandarino approached the
officers asking if he could drive back to Mana and to use the restroom. Mr. Mandarino
also expressed confusion over his driver’'s Iggeauspension stating he had paid a find in
Montana that he believed resolved the isané that he would clear things up with the
Washington fine. Trooper McDét noticed Mr. Mandarino appezat to be very nervous.
(Dkt. 51-3 at 1 29.) Deputy Durflinger alsosgloved that Mr. Mandarino was increasingly
nervous during the exchange butthe did not appear to be impaired or intoxicated. (Dkt.
51-4 at 7 37.)

The Trooper informed Mr. M&alarino that they could not allow him to drive on the
suspended license and with fictitious licensegsd to which Mr. Mandarino stated “Well, |
have the other plates in the car if you wemtome see them.” (Dkt. 57 at 7, § 20.) The
officers agreed and three individuals againmetd to the Scion. At approximately 11:46
a.m., Mr. Mandarino opened thrent passenger door of thei@a and reached behind the
passenger seat to retrieve the correct licpteges while the officers stood behind him. He

then gave those license plategrooper McDevitt who confirntethat they appeared to be
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the license plates registeredth@ Scion. TroopdvicDevitt placed the license plates back
inside the vehicle throimgthe open passenger door.

At approximately 11:47 a.m., the Troo@eked Mr. Mandarino about the smell of
marijuana coming from the Scion. (Dkt. 57fat9.) Mr. Mandarino admitted to having a
small amount of marijuana in the car andtestl he had a medical marijuana card from
Montana for anxiety but thdie did not have it with him(Dkt. 57 at { 19.) Trooper
McDevitt told Mr. Mandarino thalidaho does not recognize medical marijuana cards from
other states. Shortly thereafter, at appraately 11:47:45 a.m., the Trooper asked Mr.
Mandarino to step back frothe Scion. (Dkt. 57 at I 32.) Mr. Mandarino responded with a
guestion. Trooper McDevitt agaasked him to step away fnathe vehicle. Mr. Mandarino
asked another question about selrvice which the Troope@mswered. Trooper McDevitt
again ordered Mr. Mandarino to move awaym the car. (Dkt. 57 at 1 32.) Instead of
complying, at 11:48:07 a.m., Mr. Mandarind dawn in the passenger seat of the Scion.
(Dkt. 57 at 1 33.) Trooper McDdt told Mr. Mandarino to &p out of the vehicle. Mr.
Mandarino did not comply. Trooper McDeWittice more ordered Mr. Mandarino out of
the vehicle. Mr. Mandarino did not exit the vehicle.

During this time, Trooper McDevitt askedrMMandarino to produce the marijuana
he had told the Trooper wastime vehicle at which point MMandarino opened the upper

glove compartment in the Scio(Dkt. 57 at § 33) (Dkt. 61, Ex. A, Oct. 20, 2015 Depo.
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McDevitt at 24-263 Inside of the upper glove compagnt both officersaw a small pill
bottle and a semi-automatic pistol with a green frarve. Mandarino picked up the pill
bottle and handed it to the Trooper wherthpassed it to Deputpurflinger. Trooper
McDevitt again ordered Mr. Mandarino to steyt of the vehicle and stated: “You make
any attempt to go towards that pistol and it g the last thing thatou do, okay?” (Dkt.
57 at { 34, 35) (Dkt. 60 at 1 35.) The Troopece again ordered Mr. Mandarino to exit the
vehicle.

Mr. Mandarino then reached for the pistTrooper McDevitt yelled “No” and
lunged toward the pistol. Bm men grabbed the pistsimultaneously and a struggle
ensued. While the two struggled, Deputy Dudkr had his firearm drawn and pointed at
Mr. Mandarino from behind Trooper McDevitDuring their struggle over the gun,
Trooper McDevitt commanded Mr. Mandarino tbde of the pistol several times. Trooper
McDevitt then pushethe pistol away frorhim using one hand anohholstered his service
weapon using his ber hand. Trooper McD¥t placed the muzzle of his weapon against
Mr. Mandarino’s chest and told him to let gotbé pistol. The twoantinued to struggle
until Trooper McDeuvitt fired his weapon intdr. Mandarino’s chest. Trooper McDevitt

then secured the pistol, holstered hisnomeapon, and moved Mr. Mandarino from the

2 The Plaintiffs’ Statement of Facts states thatMndarino got into the passenger seat of the Scion and
opened the upper glove box and handed the pill boatiaining marijuana to Trooper McDevitt at his
“‘command.” (Dkt. 57 at 1 33.) Defendants contend Mandarino did not immediately open the upper
glove box but did so only after the Trooper asked him to produce the marijuana. (Dkt. 60 at 13.)

3 The facts regarding which way the pistol was pointing in the glove box are unclear. (Dkt. 57 at § 34) (Dkt.

60 at 1 34.)
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Scion to the ground to begin first aMr. Mandarino diedrom the shooting.

As a result of these eventhe Plaintiffs filed the Comlpint in this matter against
Defendants Todd McDevittAdam Durflinger, and the ®ishone County Sheriff's
Department. (Dkt. 1*)The claims arise under 42 U.S.C. §§ 1983 and 1988 against the
officers individually and the omicipality alleging wlations of Mr. Mandarino’s civil
rights under the Fourth and lteenth Amendments of éhUnited States Constitution.
(Dkt. 1.) Specifically, the ght to Due Process, Equal Protection, and freedom from
excessive and deadly force. The Defendgidly filed the insant Motion for Summary
Judgment seeking dismissal @f the claims raised in hComplaint and the Motion in
Limine. (Dkt. 50, 51.)

STANDARD OF REVIEW

Motions for summary judgment are goverri®dRule 56 of the Federal Rules of
Civil Procedure. Rule 56 provides, in peent part, that judgment “shall be rendered
forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, dny, show that there is norgene issue as to any material
fact and that the moving parity entitled to judgment as a mattd law.” Fed. R. Civ. P.
56(c). An issue is “material” if it affectsehoutcome of the litigatiorAn issue, before it
may be considered “genuine,” must be dgthbd by “sufficient evidence supporting the

claimed factual dispute...to require ayjwr judge to reolve the partiésliffering versions

4 The Plaintiffs are Laura Blankenship and lai¥iMandarino who are Co-Personal Representatives and
the Legal Heirs of the Estate Afexander L. Mandarino. (Dkt. 1.)
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of the truth at trial.’'Hahn v. Sargen623 F.3d 461, 464 (1st Cir. 1975) (quotigst Nat'l
Bank v. Cities Serv. Co. Inc391 U.S. 253, 289 (1968))ee also British Motor Car
Distrib. v. San Francisco Auto. Indus. Welfare Fu8#é3 F.2d 371 (9th Cir. 1989).

The Supreme Court has made it clear that under Rule 56 summary judgment is
mandated if the non-moving party fails to kmaa showing sufficient to establish the
existence of an element whichassential to the non-moving pasyase and upon which
the non-moving party will beahe burden of proof at triabeeCelotex Corp. v. Catrett
477 U.S. 317, 322 (1986). tie non-moving party fails tmake such a showing on any
essential element, “there can be no ‘genussee of material fact,” since a completely
failure of proof concerning an essential edgrhof the nonmoving party’s case necessarily
renders all other facts immateriald. at 323°

According to the Ninth Circuit, in order to withstand a motion for summary
judgment, a party

(1) must make a showing sufficient tdadsish a genuine issue of fact with

respect to any element fahich it bears tb burden of proof; (2) must show

that there is an issue that may reasonbblyesolved in favor of either party;

and (3) must come forward with more persuasive evidence than would

otherwise be necessary when thetdal context makes the non-moving

partys claim implausible.

Id. at 374 (citation omitted).

> See alsoRule 56(3) which provides, in part:
When a motion for summary judgment is made and stggass provided in this rule, an adverse party may
not rest upon the mere allegations or deniath®fadverse party’s pleadings, but the adverse’party
response, by affidavits or as otherwise provided inrthies must set forth specific facts showing that is a
genuine issue for trial. If the adverse party does nodsmond, summary judgment, if appropriate, shall be
entered against the adverse party.
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When applying the above standard, the towrst view all ofthe evidence in the
light most favorable to the non-moving parnderson v. Liberty Lobby, Inel77 U.S.
242, 255 (1986)Hughes v. United State853 F.2d 531, 541 (9th Cir. 1992).

ANALYSIS
1. Motion in Limine

Defendants seek to exclude the expetirtesy of Susan M. Petg as irrelevant
and unreliable. (Dkt. 50.) Plaintiffs cownt that Ms. Peters’ opinions are proper
non-scientific expert testimorpat is routinely admitted iexcessive force cases. (DKkt.
55.)

The Court may consider expert opiniostteony in ruling on a summary judgment
motion so long as it contains facts that wdaddadmissible at trial and the opinion is based
on the expert's personal knowledge. In e¢desng expert testimony, the Court has a
“gatekeeping responsibility” to objectively scresuch testimony to ensure that it “is not
only relevant, but reliable Daubert v. Merrell Dow Pharms509 U.S. 579, 589 (1993);
Kumho Tire Co. v. Carmichaed26 U.S. 137, 141-42 (1999 his obligation “applies not
only to testimony based on ‘scientific dwledge,” but also to testimony based on
‘technical’ and ‘other specialized’ knowledgéJhited States v. Hanke203 F.3d 1160,
1167 (9th Cir. 2000) (quotingumho Tiresuprg. Prior to considering proffered expert
testimony, a trial court “must merely makeletermination as to éhproposed expert’s

gualifications.”Hopkins v. Dow Corning Corp33 F.3d 1116, 112#th Cir. 1994). A
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court is not to attempt to determine whetheeapert’'s conclusions are correct, but rather
examine only “the soundness of his methodolo@atbert v. Merrell Dow Pharms., Inc.
43 F.3d 1311, 131@®th Cir. 1995) (Daubert IF'). On a motion for summary judgment, the
Court does not weigh the persuasivenessredibility of an expert but, instead, only
determines whether thereagyenuine issue for trial.

A. Expert Qualifications

Rule 702 requires that a testifying expgest“qualified as an expert by knowledge,
skill, experience, training, ceducation.” Fed. R. Evid. 762Rule 702 “contemplates a
broad conception of exgegualifications.”"Thomas v. Newton Int'l Entergl2 F.3d 1266,
1269 (9th Cir. 1994) (emphasis adde®)oreover, “the advisory committee notes
emphasize that Rule 702 is broadly phreaesed intended to embrace more than a narrow
definition of qualified expert.1d.; see also Fed. R. Evid. 702 advisory committee’s note
(“In certain fields, experience is the predoamt if not sole, basis for a great deal of
reliable expert testimony.”). The Defendantsra, at least for purposes of this Motion,
specifically challenge Ms. Peters’ qualificats. (Dkt. 50, 62.) Irorder to satisfy its

gatekeeping function, the Court has reviews] Peters’ credentials and determined that,

6 Federal Rule of Evidence 702 states:

A witness who is qualified as an expert by knowledge, skill, experience, training, or

education may testify in the form of an opinion or otherwise if:

€)) the expert’s scientific, technical, or other specialized knowledge will help the trier
of fact to understand the evidencagmdetermine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(©) the testimony is the productm@iable principles and methods; and

(d) the expert has reliably applied the pijitbes and methods to the facts of the case.
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for purposes of this Maotion, her training, knedge, experience, and education qualify her
as an expert on custodial interrogation, ekhsearch, and police practices. (Dkt. 50-1,
Prelim. Expert Report of Peters and Ex. A.)

B. Relevant and Reliable

In addition to being qualifd the “[e]xpert testimony [ost] be both relevant and
reliable.” Estate of Barabin v. AstenJohnson, Jné40 F.3d 457, 45 (9th Cir. 2014)
(citations and quotations omitted). Relevanaynfsly requires that the evidence...logically
advance a material aspect of the party’s cddedt 463 (citation and marks omitted). Rule
702 allows admission of “scientific, teckal, or other specialized knowledge” by a
gualified expert if it will “assist the trier of éato understand the evadce or to determine
a fact in issue.” Fed. R. Evid02. To be admissible, evidnmust also be relevant under
Rule 402 and its probative value must notsbbstantially outweighed by the danger of
unfair prejudice under Rule 403.

The reliability prong of Rule 702 requirdsat expert testimony be based on sound
principles and methodology. The reasoning mr@&thodology must be scientifically valid,
and the court must assess whether it reasor@nybe applied to the facts of the case.
United States v. W.R. Gracéb5 F.Supp.2d 1148, 118P. Mont. 2006). Reliability
requires the court to assess “whether gped’s testimony has a ‘reliable basis in the
knowledge and experience of the relevant disciplirtestate of Barabin740 F.3d at 4683

(quotingKumho Tire 526 U.S. at 149 (citations awdterations omitted)). The Supreme
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Court has suggested several factors tlatrts can use in determining reliability: (1)
whether a theory or technique can be tes(2yl whether it has beesubjected to peer
review and publication; (3) thenown or potential error rate tife theory or technique; and

(4) whether the theory or technique enjoys galrecceptance within the relevant scientific
community.See Daubertc09 U.S. at 592—-94. The Court is required to make some kind of
reliability determination to fuili its gatekeeping function.

In determining reliability, the court mustieunot on the correness of the expert’s
conclusions but on the sadmess of the methodologistate of Barabin740 F.3d at 463
(citation omitted), and the anéalgal connection between tliata, the methodology, and
the expert’'s conclusion§en. Elec. Co. v. Joingb22 U.S. 136, 146 (1997%ee also
Cooper v. Brown510 F.3d 870, 942 (9th Cir. 2007Rule 702 demands that expert
testimony relate to scientific, technical @ather specialized knowledge, which does not
include unsubstantiated specuwatiand subjective beliefs.”); Fed. R. Evid. 702 advisory
committee’s notes to 2000 amendments (“[T]he testimony must be the product of reliable
principles and methods that are reliably ajgpte the facts of the case.”). Moreover, “the
proponent of the expert ... hagthurden of provingdmissibility.” Cooper 510 F.3d at
942 (citation omitted)see also Daubert |43 F.3d at 1316 (“[T]he party presenting the
expert must show that the expert's findings are based on scende, and this will require

some objective, independent validattiof the expert’'s methodology.”).
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Courts are afforded “broad discretiomhen determining whether an expert’s
testimony is reliableHankey 203 F.3d at 1167-68.he reliability inquiry is flexible and
trial judges have broad latitude to focus ondbesiderations relevant to a particular case.
Kumho Tire 526 U.S. at 150. Conaeng the reliability of norscientific testimony, the
“Daubert factors (peer review, publication, patial error rate, etc.) simply are not
applicable to this kind afestimony, whose reliability depends heavilytbe knowledge
and experience of the expert, rather tkiza methodology or theory behind itfankey
203 F.3d at 1169 (emphasis addesde also Kumho Tiré26 U.S. at 150 (“Engineering
testimony rests upon scientific foundations, riglebility of which will be at issue in some
cases.... In other cases, the relevant b#ilipa concerns mayfocus upon personal
knowledge or experience.”).

The Preliminary Expert Report (Reportppides Ms. Peters’ opinions that: 1) the
officers conducted a custodial integation without giving Mr. Mandarindiranda
warnings; 2) the officers conducted a searcthefcar without consent or a warrant; and 3)
the officers’ failure to follow basic police procedures caused Mr. Mandarino’s death. (Dkt.
50-1, Peters Preliminary Report.) Ms. Petaais also compiled a Rebuttal Expert Report
(Rebuttal Report) responding to the Preliminaxpert Report of John J. Ryan. (Dkt. 58-1,
Peters Rebuttal Report.) Defendants challengedievance and reliability of each of these

opinions and Reports. (Dkt. 50-2, 62.)
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Defendants contend that Ms. Peters’ repad opinion are irrelevant and unreliable
because she fails to opine regarding the degree of force used by the officers under the
circumstances and, therefore, is irrelevarthiv8§ 1983 claim against the officers in their
individual capacities and makes comments otteraregarding persons or entities not a
party to this action. (Dkt. 50 at 6-8.) Plaffgimaintain Ms. Peterspinions do not address
matters outside of the Complaemd are relevant and reliable to the claims raised in this
matter; arguing the Defendants’ constitutionalations and lack of compliance with
police procedure led to the use of excessive force. (Dkt. 55.)

1. Matters Outside of the Complaint

Defendants argue Ms. Petecsmments regarding matters outside of the Complaint
are not relevant. (Dkt. 50 at 8) (Dkt. 62 aX & particular, contacts and communications
between Plaintiffs’ counsel amadividuals and agencies not named as parties in this case
and Deputy Durflinger’s pre-employment histoRar purposes of this Motion, the Court
agrees that any opinions on matters outsidéhefclaims and allegations raised in the
Complaint are not relevant todlguestions presented on sumnjadgment in this case. In
that regard, the Motion in Limine is gtad and the Court has not considered such
materials. To the extetite Report discusses materials. ®sters used in formulating her
opinion, however, such information is relevamassessing the reliability of an opinion and

the Court denies the Motion in Limine for that purpose.
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2. Miranda and Custodial Interrogation Opinions

In general, expert testimony regardipglice practices and procedures and the
proper use of force is generally admissibla & 1983 excessive forcase as it is helpful
to the jury.See Smith v. City of Heme&94 F.3d 689, 703 (9th Cir. 2005) (en banc)
(holding a rational jury could rely upon exp&estimony regarding the training of police
dogs and police dog handlers to determimeether the officers’ use of force was
unreasonablePavis v. Mason Cnty927 F.2d 1473, 1484-85 (9th Cir. 19%iiperseded
by statute on other groundapproving the testimony of pldifis’ police practices expert
that officers violated law enforcement sdands). Defendants arglds. Peter’s opinions
fail to address police practices and standardlsegsrelate and/or connect to the allegations
in the Complaint, dmot meet the standards of evitlary relevance and reliability, and
fails to reliably explain her incorrect concloss concerning the lawfulness of the roadside
investigation. (Dkt. 62.)

This Court has examined the extenMd. Peters’ knowledge and experience based
upon the information provided in her BPn@nary Expert Report and Curriculum Vitae.
(Dkt. 50-1.) The Court finds, for purposestbfs Motion, that Ms. Peters’ experience,
training, and education provided a suffidciédoundation of reliability for her testimony.
Ms. Peters has twenty-ninears of law enforcement service and has worked as a police
practices expert for nearly five years. During her career she has attained educational

degrees; completed various training coursest gained experience in the area of law
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enforcement investigations as well as popcactices and procedurg®kt. 50-1, Peters
Curriculum Vitae, Ex. A.)

Defendants challenge the Report’s conclusions regaidinrgnda warnings and
Custodial Interrogation are irrelevant and unitdéaapply the incorrect standard of law,
and are based on speculation. (Dkt. 50.)rfiéé maintain Ms. Peters’ opinions are
relevant and reliable to thheg 1983 excessive force clairogncerning the reasonableness
of the officers’ conduct relative to thetédity of the circumstances. (Dkt. 55.)

Ms. Peters’ opinions regarding excessioece and police practices relate, in
particular, to whether the officers provokee thscalation of the events resulting in the
shooting and whether the officers acted reasignander the totality of the circumstances.
Those opinions are relevant to the issuesg@nted on the Motion for Summary Judgment
and, therefore, the Court has considereds#imee for purposes ailling on the Motion for
Summary JudgmeritThe Motion in Limine iglenied in this respect.

2. Motion for Summary Judgment

Title 42 U.S.C. § 1983 providea cause of action for the “deprivation of any rights,
privileges, or immunities secured by thenStitution and laws” of the United Stat®¥gyatt
v. Cole 504 U.S. 158, 161 (1992). To state amlainder 8 1983, a plaintiff must allege
two essential elements: (1) that a right sedwy the Constitution or laws of the United

States was violated, and (2) that theg®l® violation was comried by a person acting

7 The Court makes no ruling at this time as to the admissibility of Ms. Peters’ opinions and/or testimony for any
purpose other than the Motion for Summary Judgment.
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under color of state lawVest v. Atkins487 U.S. 42, 48 (1988),ong v. Cty. of Los
Angeles442 F.3d 1178, 118®th Cir. 2006).

A. Excessive Force Claim

Claims of excessive force ang during or in the&ourse of an arrest or other seizure
implicate an individual’s Fourth Amendmenghis and, therefore, are analyzed under the
reasonableness test of the Fourth Amendrbatancing the “nature and quality of the
intrusion on the individual's Fourth Amdment interests’ against the countervailing
government interests at stak&taham v. Connqr490 U.S. 386,36 (1989). The Ninth
Circuit appliesGrahamusing a three-step analysisdetermine whether or not the law
enforcement officers usexd force was reasonabl€oles v. Eagle704 F.3d 624, 628 (9th
Cir. 2012) (quotingMattos v. Agaranp661 F.3d 433, 441 (9th Cir. 201®En(bang).

First, the Court considers the “natwied quality of the alleged intrusiord.; see
alsoMiller v. Clark Cnty 340 F.3d 959, 964 (9th Cir0@3). Second, the Court analyzes
the countervailing governmaal interests at stake by looking at the tHe@ahamfactors:

(1) how severe the crime at issue is, (2) Wwhethe suspect posed mmmediate threat to
the safety of the officers orlors, and (3) whether the suspeas actively resisting arrest
or attempting to evade arrest by flighd. Third, the Court exames the totality of the
circumstances and considers whatever specific factors, beyo&tdhamfactors, that
are appropriate in a particular case determine whether the force employed was

constitutionally reasonabléd. at 964;see also Franklin v. Foxwortl81 F.3d 873, 876
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(9th Cir. 1994) (statinghe “inquiry is notlimited to the specifi6cGrahamfactors, ... [the
court] must look to whatever specific facdomay be appropriate in a particular case,
whether or not listed iiraham and then must considevhether the totality of the
circumstances justifies a particular sorseizure.”) (citation ath quotations omitted).

This reasonableness balancing inquiry “nealvays requires a jury to sift through
disputed factual contentions, and to drafeliances therefrom [..qummary judgment or
judgment as a matter of law in excesdimee cases should be granted sparingBofes
704 F.3d at 627 (citations omitted). Summarggnent is appropriate on an excessive
force claim if the Court “concludes, after resong all factual disputes in favor of the
plaintiff, that the officer's use of foe was objectively reasonable under all
circumstances.Scott v. Henrich39 F.3d 912, 915 (9th Cir. 1994ge also Grahan#90
U.S. at 397 (“whether the officers’ actions are ‘objectively reasoneblight of the facts
and circumstances confrontindpem, without regard to #r underlying intent or
motivation.”). Alternatively, “the court magnake a determination as to reasonableness
where, viewing the evidence the light most favorable tfihe plaintiff], the evidence
compels the conclusion that [the o#is’] use of force was reasonabléldpkins v.
Andaya 958 F.3d 881, 885 (9tkir. 1992). The Court can therefore find summary
judgment if the force the officers used wagpropriate in any circumstance, or if the
circumstances in the specific case were suahttie only conclusion is that the force was

reasonable. In this case, the Court has res@wgdlisputed facts in favor of the Plaintiff
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and viewed the evidence in thelitgnost favorable to the Prdiffs in determining whether
the officers’ use of force was reasonable.

While considering this question the Courtcagnizant that “all determinations of
unreasonable force must embody allowance #®fdbt that police officers are often forced
to make split-second judgments — in circumsénthat are tense, uncertain, and rapidly
evolving — about the amount fdrce that is necessary in a particular situatietenrich,

39 F.3d at 914 (quotinGraham 490 U.S. at 396-97) (ietnal quotations omitted)The
‘reasonableness’ of a particular use of éorust be judged from the perspective of a
reasonable officer on the scene, rather thidh the 20/20 vision of hindsightGraham
490 U.S. at 396. In a@ition, a plaintiff can succeed on arcessive force claim only if they
have suffered some compensable injasya result of their treatmeid. at 394.

() Evaluating the Quantum of Force

In considering the nature and quality tbeé intrusion on the gividual’'s Fourth
Amendment interests, the Court evaluatesype aind amount of the actual force used to
determine if it was objectively reasonalfiee Deorle v. Rutherford72 F.3d 1272, 1279
(9th Cir. 200) (quotingHeadwaters Forest Def. v. County of Humbo&#0 F.3d 1185,
1198 (9th Cir. 2000(The Court must “first assess the gtian of force used to arrest [the
plaintiff] by considering the ‘type and amouoit force inflicted.™). “An officer’s evil
intentions will not make a Fourth Amendntefiolation out of an objectively reasonable

use of force; nor will an offiaés good intentions make an jebtively unreasonable use of
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force constitutional."Graham 490 U.S. at 397. It is thactual force used against Mr.
Mandarino that must be considered regardidésbe intentions of the officers during the
event. The force use in thisse was deadly force whichassignificant intrusion on Mr.
Mandarino’s Fourth Amendment interests.
(2) Applying the Graham Factors

The Court next considers the countdimg governmental interests at stake by
evaluating (1) the severity of the crime iasue, (2) whether the suspect posed an
immediate threat to the safety the officers or others, and (3) whether the suspect was
actively resisting arrest or attempting to evade arrest by fldgdrle 272 F.3d at 1280
(quotingChew v. Gate27 F.3d 1432, 1440-49th Cir. 1994)).

(&  Severity of theCrime

Deputy Durflinger respondeiditially to investigate theeport of a possible auto
accident. That investigation revealed mintoaffic infractions involving display of
fictitious license plates, driver's license suspension, and comfusier the vehicle’'s
registration and owner. As the officers investgkfurther into the ntter, their suspicions
heightened eventuallgading both officerso suspect Mr. Mandarino of the more serious
crime of trafficking marijuaa. (Dkt. 51-4, Aff. Durflinge at 1 30) (Dkt. 51-3, Aff.

McDevitt at 11 22, 25, 34.)
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(b)  Immediate Threat

The “most importantGraham factor is whether the person posed an immediate
threat to the safety of the officers or othefSdles 704 F.3d at 629 (quotingattos 661
F.3d at 441). A “simple statement by an officatthe fears for his safety or the safety of
others is not enough; there must bescbye facts to justyf such a concernDeorle 272
F.3d at 1281. “An officer's use of deadigrce is reasonable only if ‘the officer has
probable cause to believe that the suspecatgassignificant threat of death or serious
physical injury to the officer or others,dnd a warning has begiven where feasible.
Scotf 39 F.3d at 914 (quotingennessee v. Garnet71 U.S. 1, 3 (1985)) (emphasis in
original). We must jdge the reasonableness of a particular use of force “from the
perspective of a reasonable officer on the sceBmham 490 U.S. at 396. In the context
of summary judgment, the Coudsolves any disputed factuassue in favor of Plaintiffs
and draws all reasonable inferences in thewmfaand view the fact§rom the perspective
of a reasonable officer on the scend.”

Viewing the totality of the circumstancas this case, the Court finds Trooper
McDevitt reasonably believed thislr. Mandarino posed an immexde threat of significant
bodily harm to both himself agell as Deputy Durflinger. Tdinitial contact and much of
the exchange between the officers and Mrnti&ino appears to be a fairly mundane
investigation into the report of a vehicle difie road and standard vehicle licensing and

registration checks. These routine checks, dw@r, uncovered registration and licensing
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discrepancies as well as dnyg violations. Mr. Mandarin@ contradicting and changing
explanations for these discrepancies prompitedofficers to invstigate further which
heightened the officers’ suspicions and teasions of the siation. Circumstances
changed immediately once the officers saw tiséopin the upper glove compartment. At
that point the tone dthe exchange quicklghifted and rapidly evolved. In a matter of
seconds, the scene went from Trooper Maevarning Mr. Mandarino to not reach for
the pistol to the Trooper making a spkesnd decision to lumgtowards the pistol,
struggle for possession of the piseind ultimately to use haavn weapon to counteract the
significant threat of death @erious physical in)y Mr. Mandarino posed to himself and
Deputy Durflinger. Given the circumstancedvif Mandarino reaching for the pistol after
the Trooper had expressly told him not to &mlfailure to release the pistol during the
struggle despite the Trooper's commandsy#is reasonable for Trooper McDevitt to
believe that Mr. Mandarino posed a significame#t of death or serious physical injury to
himself and Deputy Durflinger.
(c) Resisting Arrest or Flight
The thirdGrahamfactor asks whether Mr. Mandarino was “actively resisting arrest

or attempting to evade arrest by flight” antlether “any other exant circumstances ...
existed at the time of the arresCbles 704 F.3d at 629 (quotinQeorle, 272 F.3d at

1280).
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Most of the interactions between th#iaers and Mr. Mandarino prior to the
shooting were cordial. While MMandarino gave inconsistestatements and was unable
to explain the discrepancies with the \@dis registration and license plates, Mr.
Mandarino did not resist arrest or attempilée leading up to the shooting. Immediately
prior to the shooting, howekeMr. Mandarino did not conyp with Trooper McDeuvitt's
directions that he step away from thehide. At this point, Mr. Mandarino was not
actively resisting Trooper McDevitt's commaniast, instead, passively failed to exit and
step away from the Scioi€oles 704 F.3d at 629-30 (“[W]&ave drawn a distinction
between passive and active remiste, and failing to exit a vehicle is not active resistance”)
(citing cases).

After Trooper McDevitt asked him to guuce the marijuana, Mr. Mandarino
opened the upper glove compagtm where the pill bottle anpistol were located. Mr.
Mandarino handed the pill bottle containingarijuana to Trooper McDevitt. Trooper
McDevitt then warned Mr. Mandarino tt reach for or go near the pistoWhen Mr.
Mandarino reached for the past Trooper McDevitt lunged fothe pistol and the two can

be heard struggling over possession of the weapuring the struggle, Trooper McDevitt

8 The parties dispute whether Mr. Miarino heard, undersid, and/or was confused by Trooper McDevitt's
warning. (Dkt. 57 at § 34) (“[Mr. Mandarino] can be heard responding with surprise.”)JD&t.§ 35) (Dkt. 60 at

1 34) (disputing the inferenceatMr. Mandarino reacted witlsurprise.”) This dispute does not give rise to a genuine
issue of material fact because the updied facts show that Mr. Mandarino reeglior the pistol and failed to “let

go” at Trooper McDevitt’s repeated commands. EvevrifMandarino was initially confused about the Trooper’'s
warning to not reach for the pistol, thedisputed facts show that Mr. Mandarifid not release the pistol as ordered
by the Trooper and physically struggled with the Trooper over control of the pistol.
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gave repeated commands to Mr. Mandarindetiogo of the gun. At this point, Mr.
Mandarino was actively resisting Trooper Mvitt's commands to let go of the pistol.
(3 Consideration of the Totality of the Circumstances

Because the touchstone of the Fourth Admeent is reasonableness and there is no
mechanical test thatilivcapture all of the relevant factors to determine whether a given use
of force is excessive, the Court must aleasider the totality of the circumstances which
can include such factors as attative levels of force, warngs, the existence of probable
cause, and/or whether the officers complied with department guidedireesks v. Clark
Cnty,, 828 F.3d 910, 919 (9th Cir. 201&lenn v. Washington Cnfy673 F.3d 864, 872
(9th Cir. 2011) (citations omitted). Again, thejuiry is whether the force that was used to
was reasonable, viewing the facts from the petspeof a reasonable officer on the scene.
Graham 490 U.S. at 396.

) Warnings and Alternative Levels of Force

While police officers “are notequired to use the leasitrusive degree of force
possible,” it is appropriate to consider what tlogitions were, if any, in a given situation.
Forrester v. City of San Dieg@5 F.3d 804, 807 (9th Cir. 1994). In this case, Trooper
McDevitt gave Mr. Mandarino a clear verbaarning to not movaowards the pistol.
When Mr. Mandarino reached for the pistblooper McDevitt repeatedly commanded Mr.
Mandarino to let go of the pistol and attempted to physically wrestle the pistol from Mr.

Mandarino before the Trooper reta to using his own firearm.
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i) Pre-Shooting Conduct

Plaintiffs argue the totality of the circurasices in this case should not be limited to
the exact moment of the shooting. (Dkt. 582t13.) Instead, Plaintiffs assert, the Court
should consider the pre-shawji conduct which includes thminor nature of the crimes,
Mr. Mandarino’s unthreatening conduct for thejonidy of the detention, and the officers’
violation of police policy and ahdards with regard to custabinterrogation. (Dkt. 56 at
11-14.) The Court has considered the pre-sho@wegts in this casas stated throughout
this Order. Even if the initial traffianfractions were minor, Mr. Mandarino was
non-threatening and compliant for the fifstty minutes of the encounter, the officers
failed to observe police procedures, andfe officers violated certain constitutional
requirements relating to detentions and sezscthe Court still finds the officers’ actions
were reasonable for the reasons articulated herein.

(4) Balancing theInterests

In balancing the gravity dhe intrusion on Mr. Mandarino against the government's
need for that intrusion, the Court findgthalance to be in favor of the governmafitler,
340 F.3d at 964. Viewing argiscrepancies and facts in the light most favorable to the
Plaintiffs, the Court finds Toper McDevitt's use of force against Mr. Mandarino was
reasonable as a matter of law. Whiles thtop initially involved only minor traffic
infractions and the majority dhe encounter was non-threatento all of the individuals

present, the officers’ investigation uncos@ a reasonable suspicion that Mr. Mandarino
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was trafficking marijuana. When confrontled the officers concerning the marijuana, Mr.
Mandarino began failing to complyith the officers’ directiorthat he move away from the
vehicle. Ultimately, Mr. Mandarino openecetluipper glove compartment of the vehicle
revealing the pistol. Mr. Mandarino theeached for the weapon despite Trooper
McDevitt’s verbal commands that he not move toward the pistol presenting a very serious
and real threat to both officers. Mr. Mandarino then engaged in a physical struggle with
Trooper McDevitt over possession of the dim® and refused to comply with Trooper
McDevitt's orders that he “let go” of the padtall of which further elevated the risk of
death or serious bodily injury to everyone grasat the scene. The@t finds, under these
circumstances, the officers’ use of feravas reasonable and did not violate Mr.
Mandarino’s constitutional rights.

B. Constitutional Violations

Plaintiffs claim the officers subjectedr. Mandarino to custodial interrogation
without advising him of hisMiranda rights in violation of the Fifth Amendment right
against self-incriminatiorMiranda warnings are “not themselves rights protected by the
Constitution but [are] instead measures teune that the rightigainst compulsory
self-incrimination [is] protected."Michigan v. Tucker 417 U.S. 433, 444 (1974).
Therefore, a violation of oneBliranda rights, standing alone, cannot form a basis for
liability under 8 1983Chavez v. MartineAs38 U.S. 760, 767, 07(2003) (“[F]ailure to

read Miranda warnings does not violate [a citizen’s] constitutional rights and cannot be
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grounds for a § 1983 action.”). Accordingly thee extent the Plaintiffs’ § 1983 claims are
based on the Fifth Amendmetitpse claims fail as a matteirlaw and summary judgment
Is granted in this regard.

Plaintiffs recognize the holding @havezbut argue the lack dfliranda warnings
should be considered as paift the totality of the cinemstances for purposes of the
reasonableness determination with regard to the officer’s conduct and the duration of the
detention. (Dkt. 56 at 11 rl.) Essentially, Plaintiffs arguehe officers violated Mr.
Mandarino’s Fourth Amendment rights duritige custodial interrogation by failing to
arrest him or read th&liranda warnings earlier in the tention which would have
prevented the escalation okthkituation and the resultingaiting. This argument couples
with the Plaintiffs’ expert report and amgents applying the provocation doctrine and
violations of police policies and standards;, that the officefscontinued questioning
after they had decided they rgegoing to arrest Mr. Mandaw unlawfully prolonged the
stop, violated police policy and procedyresd escalated the situation creating the
circumstances resulting in the use of deddige. (Dkt. 56 at 12.) The Court disagrees.

Deputy Durflinger lawfully approached iMMandarino’s vehicle to investigate the
report of a possible accident. When dispatd¢brreed the false licengdates, the Deputy
was justified in further initiating contact wittir. Mandarino to investigate the possibility
of a traffic violation.Whren v. United State§17 U.S. 806, 810 (1996)nited States v.

Miranda—Guerena 445 F.3d 1233, 1236 (9th Cir0@6) (“An investigatory stop of a
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vehicle is reasonable under the Fourth Amendnfidine officer reasonably suspects that a
traffic violation has occurred.”). From thaoint on, the questioning of Mr. Mandarino by
both Deputy Durfinger and Trooper McDevitras lawful as the totality of circumstances
gave rise to reasonable suspicion that furtiigninal activity wasafoot. An officer may
ask questions which prolong a traffic stopthere is reasonable suspicion of criminal
activity, United States v. Turvjrb17 F.3d 1097, 1100-01 (9ir. 2008), or if “new
grounds for suspicion of criminalctivity continue[ ] to unfold.'United States v. Mayo
394 F.3d 1271, 1276 (9tir. 2005). The circumances in this case garise to reasonable
suspicion justifying the offias’ further questioning and insggation. In particular, the
report from dispatch regarding the false licenmates, the initial lack of any vehicle
registration, the smell of marijuana, and. Mlandarino’s suspenddicense. Additionally,
Mr. Mandarino gave severaldansistent and contradicting responses to the officers’
guestions regarding the license plates, the owhitie vehicle, and kiroute of travel. The
officers reasonably and diligéy investigated their sugpons by inquiring of Mr.
Mandarino directly, observinghe scene, and using dispatch to verify or obtain
information.

Although the officers could have arredtMr. Mandarino soomgthey were not
required to do so. Neither driveenor passengers “halve] a rightbe released the instant
the steps to check license, registration, aatstanding warrants, drto write a ticket,

ha[ve] been completed.Turvin, 517 F.3d 1097, 1103 t{® Cir. 2008) (quotindJnited
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States v. Child277 F.3d 947, 953 (7thICR002)). The fact that ihhencounter lasted over
forty minutes is relevant butot dispositive of the issu&ee Mayp394 F.3d at 1276
(stating there is no strict time requirementtfte duration of a stop) (citing cases). Again,
because the totality of the circumstances in this caserg@vi® a reasonable suspicion of
criminal activity, the officersinvestigation and questionirg Mr. Mandarino was lawful.

Even if the officers did violate Mr. Malarino’s constitutional rights during their
investigation, the Court findsny such violation did not proke or result in the shooting.

C. Provocation Doctrine

Even if the force usedas reasonable, “where an o#fr intentionally or recklessly
provokes a violent confrontation, if the pozation is an independent Fourth Amendment
violation, he may be held liable for logherwise defensive use of deadly ford&lfington
v. Smith 292 F.3d 1177, 118®th Cir. 2002) (citingAlexander v. City & Cnty. of San
Franciscq 29 F.3d 1355 (9th Cir. 1994)). If, hower, an officer’'s pre-shooting conduct
negligently provokes a suspéotviolence, “that negligerdonduct will not transform an
otherwise reasonable subsequent usergefmto a Fourth Amendment violatiord. at
1190. A plaintiff cannot “estdish a Fourth Amendment viation based merely on bad
tactics that result in aeaddly confrontation that could have been avoid&tl.at 1190-91
(finding officer had not intentionally or relgssly provoked confrontation with decedent
where officer failed to waior “backup [to] arrive”);George v. Morris736 F.3d 829, 839

n.14 (9th Cir. 2013) (rejecting plaintiff's guments that deputies had violated Fourth
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Amendment by not “gathering intelligenceefbre heading to the backyard” where
decedent was located alg “failing to set up a non-cordntational, soft perimeter around
the house”; finding “[a]t most, [such] failingemount to negligese”). The provocation
doctrine does not “indicate that liability may atteonly if the plaintiff acts violently; we
simply require that the deputies’ unconstitutioc@nduct ‘created atsiation which led to
the shooting and required the officers use force that might have otherwise been
reasonable.”Mendez v. County of Los Angel@&i5 F.3d 1178, 119®th Cir. 2016)
(quotingEspinosa v. City & Cnty. of San Francis&®8 F.3d 528, 38(9th Cir. 2010)).

Plaintiffs argue genuine issues of madkfact exist hereoncerning whether the
officers’ violation of Mr. Mandano’s constitutional rights prido the display of the pistol
caused the escalation of theuation leading to the shoaty. (Dkt. 56 at 7.) The Court
disagrees.

Plaintiffs fail to point to evidence showing the officerghis case intentionally or
recklessly provoked the situation leadingMo. Mandarino reaching for the pistol and
engaging in a struggle over the weapoithwirooper McDevitt that resulted in the
shooting? As determined above, the officerguestioning and investigation was
reasonable and lawful. Even if the officexsgre determined to ke violated certain

constitutional protections during their invesiiign, those violations did not provoke the

9 Ms. Peters’ opinions generally conclude that theef§’ prolonged investigation and failure to follow police
procedure “escalated the situation” and had the officers followed procedures officers thdraatbialve been a
shooting. (Dkt. 50-1.) For the reasons stated herein, the Court concludes that Ms. dpetdrdbes not show the
existence of a genuine issuenedterial fact in this case.
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escalation of the situation resulting in thleooting. The manner in which the officers
pursued their investigation was non-threatgrand diligently dire@d towards resolving
their reasonable suspicions over the questions concermngdtstration and licensing of
the Scion, Mr. Mandarino’s suspendecthise, and the odor of marijuana.

As the officers began to question Mr. Mtarino about the smell of marijuana and
directing that he step away from theid; however, Mr. Mandarino became less
cooperative. The officers peated their commands but Mr. Mandarino did not comply.
Instead of moving away from the vehicle, Mr. Mandarino sat down in the passenger seat.
Ultimately Mr. Mandarino opemktthe upper glove compartnmemhich contained the pill
bottle and pistol. Once the pistgls displayed, theenor of the scene changed rapidly to a
tense situation. Trooper McDevitt warned Mrandarino to not go teards the pistol and
then struggled with Mr. Mandarino for possessof the pistol while repeatedly directing
Mr. Mandarino to let go of the pistol. Thosgents ultimately led to Trooper McDevitt
shooting Mr. Mandarino. Under these circumsts) the Court finds the officers’ conduct
did not intentionally or recklessly provokedddor escalated the situation leading to the
shooting.

D. Qualified Immunity

Qualified immunity “protect government officials ‘froriability for civil damages
insofar as their conduct does not violateatcly established statutory or constitutional

rights of which a reasonable person would have knovedrson v. Callahgrb55 U.S.
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223, 231 (2009) (quotinglarlow v, Fitzgerald 457 U.S. 800, & (1982)). “Qualified
immunity shields federal and state officilem money damages unless a plaintiff pleads
facts showing (1) that the official violatedt@tutory or constitutional right, and (2) that the
right was ‘clearly established’ #ie time of the cHeenged conduct.Ashcroft v. al-Kidd
563 U.S. 731, /3 (2011) (quotingHarlow, 457 U.S. at 818). A negative answer to either
guestion means that immunity from monetary damages claims is apprdpeteéearsqn
555 U.S. at 236. Courts have discretion ovkich of the two-prongs to decide fird.

The first prong asks whether, “[tlaken the light most favorable to the party
asserting the injury, ... the facts alleged show the officeriglact violated a constitutional
right.” Saucier v. Katz533 U.S. 194, 201 (2001). Thisrpaf the inquiry “mirrors the
substantive summary judgmeshécision on the meritsSorrels v. McKeg290 F.3d 965,
969 (9th Cir. 2002). “If no constitutional righwould have beerviolated were the
allegations established,” then the offi is entitled to qualified immunitysaucier 533
U.S. at 201. But if thereppears to have beenconstitutional violation, the court must
determine whether the constitanal right in question wa“clearly establishedd. If the
right is not clearly established, thertbfficer is entitled to qualified immunity.

“The relevant, dispositive inquiry in termining whether a right is clearly
established is whether it would be clearataeasonable officer that his conduct was
unlawful in the situation he confrontedSaucier 533 U.S. at 202see also Walker v.

Gomez 370 F.3d 969, 978 (9th Cir. 2004). This ingumust be undertaken in light of the
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specific context of the case, rait a broad general propositiofd’ at 201. “This is not to
say that an official action iprotected by qualified immuty unless the very action in
guestion has previously been haldawful, but it is to say tham the light of pre-existing
law the unlawfulness must be appareAnterson v. Creightq83 U.S. 635, 640 (1987).

It is clearly established that an individinas a right to be free from excessive force
and that “force is only justified vém there is aeed for force.’See Blankenhorn v. City of
Orange 485 F.3d 463, 481 (9th Cir. 200Qraham 490 U.S. at 394-95 (right to be free
from use of excessive force during an arrestestigatory stop or other seizure of a free
citizen arises under the FolmrAmendment). Whether or nthe officers’ actions were
reasonable often depends on jiwg’s resolution of disputedacts. Here, however, the
definitive events of June 12023 are not in dispute. There is no dispute that a pistol was in
the upper glove box of the $a, Mr. Mandarino reached for tpestol after being told not
to do so by Trooper McDevitt, a struggénsued between Trooper McDevitt and Mr.
Mandarino during which the Troep gave repeated commands to Mr. Mandarino that he
let go of the pistol. Ultimatgl Trooper McDeuvitt fired hisveapon into Mr. Mandarino’s
chest causing his death.

Again, viewing the facts and drawingas®nable inferences in the light most
favorable to the Plaintiffs, the Court concladke officers did not violate Mr. Mandarino’s
constitutional rights and, therefore, tlodficers are entitled to qualified immunity.

Pearson 555 U.S. at 232-33.
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E. Municipal Liability

Plaintiffs also seek damages agaiti SCSO. The Supreme Court has held in
Monell v. Dept. of Soc. Serv. of City of New Yei86 U.S. 658 (1978) that “local
governing bodies [...] can be el directly under § 1983 fanonetary, declaratory, or
injunctive relief where [...] the action thataieged to be unconstitutional implements or
executes a policy, statement, ordinance, leggun, or decisions féicially adopted and
promulgated by that body’s officerdd. at 690. To impose municipal liability under 8
1983 for a violation of constitutional rights,paaintiff must show: (1 that the plaintiff
possessed a constitutional rightwdfich he or she was deped; (2) that the municipality
had a policy; (3) that this policy amounts deliberate indifference to the plaintiff's
constitutional rights; and (4) that the polisythe moving force behind the constitutional
violation. See Plumeau v. School Dist. #40 Cnty. of Yant80 F.3d 432, 438 (9th Cir.
1997). In order to swive summary judgmeran a claim of liability based on failure to
train or supervise, a plaintiff must provideidence indicating what training practices were
employed by the municipality &he time of the alleged cattsitional violaion or what
type of constitutionally-mandated training was lackiige Waggy v. Spokane Cnb24
F.3d 707, 713-149th Cir. 2010).

Where, as here, therens constitutional violation bthe officers, there can be no
municipal liability. The Supreme Court has htidt no principle “authorizes the award of

damages against a municipal corporation whehthe officer inflicted no constitutional
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harm.”City of Los Angeles v. Helle475 U.S. 796, 799 (1986). iBlrule applies regardless
of the actual policies of the municipalitig. (“If a person has suffered no constitutional
injury at the hands of the individual podi officer, the fact that the departmental
regulations might havauthorizedthe use of constitutionallgxcessive force is quite
beside the point.”) (emphasis in original). Because no constitutional violation occurred,
summary judgment is grantedtasthe claim against SCSO.

Even if a constitutional violation had ocoed, the Court would still find the SCSO
Is immune from the excessiverée claim as the Plaintiffs faa failed to bring forward any
evidence of the existence of astam or policy thaled to constitutionatiolations.In order
to hold a municipality liablePlaintiffs must show evehce “that a constitutional
deprivation was directly caad by a municipal policy.Nadell v. Las Vegas Metro. Police
Dept, 268 F.3d 924, 929 (9th Cir. 2001) (citatiamsitted). It is Plaintiffs’ burden to show
a policy or custom on the past the SCSO which can h@oven by the municipality’s
negligence in training dailure to respond to constitutional violatiolette v. Delmorg
979 F.2d 1342, 1349 (9thir. 1992). Plaintiffs have offedeno evidence tit such a policy
or custom exists beyond the conclusaltggations in the Complaint. (Dkt. 1.)

For these reasons, the Motion for Summauggment is granted as to the claim

against SCSO.
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ORDER
NOW THEREFORE IT IS HEREBY ORDERED as follows:
1) Defendants’ Motion in Limine (Dkt. 50) GRANTED IN PART AND
DENIED IN PART as stated herein.

2) DefendantsMotion for Summary Judgment (Dkt. 51)GRANTED.

DATED: September 29, 2016

e

¥ £ War J. Lodge ™
i Unlted States District Judge
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