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NITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO
ADMIRAL INSURANCE COMPANY,
Case No. 2:15-cv-00413-BLW
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

OMEGA DEMOLITION, CORP.,

Defendant.

INTRODUCTION
The Court has before it Defendant’s fibm to Dismiss for Lack of Personal
Jurisdiction under Fed. R. Civ. P. 12(b)(2) io the Alternativeto Transfer under 28
U.S.C. 88 1631 or 1404(a). kD 7-1). The motion is fully briefed and at issue and the
Court has determined that the decisional essowill not be aided by oral argument. For
the reasons below, the Court grants the omoéind will transfer thease to the Northern
District of lllinois under 28 U.S.C. 8§ 1631.
BACKGROUND
Plaintiff Admiral Insurance Company (“Aairal”) is organized in Delaware and
has its principal place of business in New Jer€eynpl.{ 2, Dkt. 1. In February 2013,
Admiral issued an insurance policy (theofiey”) to Advanced Explosives Demolition,
Inc. (“AED”). Id. { 15. AED is organized in ldaho wiits principal place of business in

Tensed, Idahdd. § 3. In May 2013, AED cordcted with Omega Demolition
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Corporation (“Omega”), an lllinois corporati with its principal place of business in
Elgin, lllinois. Id. 1 3, 13Def. Reply Brat 3, Dkt. 18. AED’sand Omega’s contract
(the “Subcontract”) requictAED to provide demolition services for Omega on the
Milton-Madison Bridge, which crosses the Ohio River between Milton, Kentucky and
Madison, IndianaCompl .1 3, 13, Dkt. 1.

During the Milton-Madison Bridge pre¢t, one of Omega’s employees, James
McWorthey, ecame injuredd. 11 6-11. McWorthey sued Omega for his injuries and
obtained a judgment for $300,000 plus intereddef. Br.at 5, Dkt. 7-1PI. Resp. Brat
3, Dkt. 16. Omega sought coverage underRblicy by virtue of th Subcontract, which
required AED to name Omega an “Additional Insured(s) and Certificate holder” on
“all policies of insurance eept Workers CompensatiorSubcontracat 9, Dkt. 1-3.

Thereafter, Admiral filed this declarayojudgment action to determine whether
Omega is entitled to insurance coverage as an additional insured under theJ®ofipi;.
1 61, Dkt. 1. Omega now asks the Court toezi{i) dismiss the case for lack of personal
jurisdiction; or (2) transfer #hcase to the Northern Digriof lllinois under 28 U.S.C. 88
1631 or 1404(a)Def Br.at 2, Dkt. 7-1.

ANALYSIS
1. Omega’s Motion to Dismiss for Lak of Personal Jurisdiction

To withstand Omega’s motion to dismisslenFed. R. Civ. P. 12(b)(2), Admiral

must show that the Court haggenal jurisdiction over OmegBoschetto v. Hansing

539 F.3d 1011, 1015 (9th1CR008). Where, as here, the motion is based on written
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materials instead of an evidentidrgaring, Admiral need only makeama facie
showing of jurisdictionafacts to withstand Ome(s motion to dismis$Ballard v.
Savage65 F.3d 1495, 1498 (9thir. 1995). In addressing Omega’s motion to dismiss,
the Court must take Admiral'uncontroverted allegationsiis complaint as true and
resolve factual disputes affidavits in its favorDole Food Co., Inc. v. Wait803 F.3d
1104, 1108 (9th Cir2002). However, where Omega afeevidence to support its
motion, Admiral may not simply rest onetlvare allegations of its complaidimba

Mktg. Sys., Inc. v. Jobar Int’l, Inc551 F.2d 784, 787 (9th ICil977). Instead, Admiral
must come forward with facts, b¥fidavit or otherwise, to rebutd.

Where, as here, no federal statute gowgypersonal jurisdiction applies, the
Court applies the law of the state in which it seshwarzenegger v. Fred Martin Motor
Co, 374 F.3d 797, 800 (9th Cir. 2004). Be@mitaho'’s long-arm statute, Idaho Code 8
5-514, allows a broader application of pemgarisdiction than de process permits, the
Court need look dg to due process to deteine personal jurisdictionVells Cargo, Inc.

v. Transp. Ins. Co676 F. Supp. 2d 1114119 (D. Idaho 2009)hus, under Idaho law,
the statutory and due process analyses are the khme.

Exercising personal jurisdiction over a dedeant comports with due process if the
defendant “has certain minimum contaeith the relevant frum such that the
maintenance of the suit does not offend traditional notions of fair play and substantial
justice.”Yahoo! Inc. v. La Ligue Comt Le Racisme Et L’Antisemitisp#33 F.3d 1199,

1205 (9th Cir. 2006) (en banc) (quotimy'| Shoe Co. v. Washingtp826 U.S. 310, 316
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(1945) (internal quotation marks omitted)).tlmn, sufficient minimum contacts can give
rise to general or specific personal jurisdictiboe v. Unocal Corp.248 F.3d 915, 923
(9th Cir. 2001). General personal jurisdictemses if the defendant’s forum activities
“are substantial, continuous and systematid)éreas specific personal jurisdiction arises
if the defendant’s “less substantial contacts i forum give rise to the cause of action
before the court.ld. Here, Admiral does not assert general jurisdiction. Accordingly, the
appropriate inquiry is wather the Court has specific jurisdiction over Omega.
The Ninth Circuit analyzes specific pemal jurisdiction under a three-prong test:
(1) The non-resident defendant must gmsefully direct his activities or
consummate some transaction witle florum or resident thereof; or
perform some act by which he posefully avails himself of the
privilege of conducting activities ithe forum, thereby invoking the
benefits and protections of its laws;
(2) the claim must be one which arises ofibr relates to the defendant's
forum-related activities; and
(3) the exercise of jurisdimn must comport with faplay and substantial
justice, i.e. it must be reasonable.
Yahoo! Inc, 433 F.3d at 1205-06 (quotit8chwarzeneggeB74 F.3d at 802). Admiral
bears the burden of satigfg the first two prongdMenken v. Empb03 F.3d 1050, 1057
(9th Cir. 2007). If Admiral sucaasls, the burden then shifts Omega to “present a
compelling case’ that the escise of jurisdiction wald not be reasonabled. (quoting
SchwarzeneggeB74 F.3d at 802). Here, Omegaltdrages only the first of the three

prongs.

A. Purposeful Availment
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The first prong of the specific persomatisdiction test includes both purposeful
direction and purposeful avaitnt. Purposeful direction generally applies to tort claims,
in which the Court applies an effects testusing on the forurwhere the defendant’s
actions were felt, regardless whethw®r actions occurred in that foruvahoo! Inc, 433
F.3d at 1206 (citindchwarzeneggeB74 F.3d at 803). In contrast, purposeful availment
applies to contract claims, in whichetiCourt examines whether the defendant
“purposefully avails itself othe privilege of conducting &eities’ or ‘consummate[s][a]
transaction’ in the forum, focusing on adti’s such as delivering goods or executing a
contract.”ld. (quotingSchwarzeneggeB74 F.3d at 802) (altations in original).

Because this case involves a coveragpute based on a contract, purposeful
availment is the proper tegtdmiral contends that Omegarnposefully availed itself of
the laws of Idaho by entering into the Subcontract with ABIDResp. Brat 5, Dkt. 16.
However, a contract between a citizen @& tbhrum and a non-citizen, by itself, is
insufficient to establispurposeful availmenBurger King Corp. v. Rudzewic471 U.S.
462, 478 (1985) (“If the question is whetheriadividual's contract with an out-of-state
partyalonecan automatically establish sufficientnimum contacts in the other party's
home forum, we believe the answer cleaslyhat it cannot.”). Accordingly, the Court
must evaluate “prior negotiations and conpdated future consequences, along with the
terms of the contract and the parties’ actumirse of dealing” to determine whether the

defendant purposefully establish@thimum contacts with the forund. at 479. This

analysis is designed to enstinat the defendant will not be haled into a jurisdiction
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solely based on the plaintiff's unilaterakigty or random, fortuitous, or attenuated
contactsld. at 475.

In support of its argument that Omegapmsefully availed itself of the laws of
Idaho, Admiral puts forth the following: JDmega communicatesith AED in Idaho
and negotiated the subcontract with AEDdaho; (2) Omega made payments under the
Subcontract via wire transfer to AEDdank account in Idahd3) AED performed
various tasks under the Subcontract in Idghbthe indemnificaon agreement in the
Subcontract creates a continuing oltiigga between Omega and AED; (5) Omega
breached the Subcontract, whiolturn damaged AED in &ho; and (6) Omega sought
coverage under the Policy, whigvas issued in Ida@hto an Idaho Corporation. None of
these arguments—taken alondagether—are persuasive.

First, with regard to communication andgotiation, Omega’s contacts with the
forum state were insufficient iavoke the benefits of Ide law. Omega is an lllinois
corporation with its principal place of busssethere. It is undisputed that Omega has
never performed any work in Idaho, nor laay Omega representative set foot in Idaho
to conduct business for Omedzef. Br.at 3, Dkt. 7-1Gerage Aff{{ 3-4, Dkt. 7-2.
Moreover, Omega did not vidilaho to negotiate the Sulrdract. Rather, Omega and
AED negotiated the Subcoatit via phone and ematherage Aff{ 7-9, Dkt. 7-2.

Omega and Admiral dispute who initiated the contact that led to the Subcontract, and the
Court must resolve this factudispute in favor of AdmiralSee Murphy v. Schneider

Nat'l. Inc., 362 F.3d 1133, 1138 (9th Cir. 200Bxen assuming Omega initiated contact,
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Omega did not hire AED for ddaho-based project, and tkas no evidence that Omega
targeted AED because of or otherwimmnefitted from AED’s Idaho citizenship.
Accordingly, these facts do not establish purposeful availrSest Applied

Underwriters, Inc. vCombined Mgmt., Inc371 F. App’x 834835 (9th Cir. 2010)

(“Even if Combined initiatedhe transaction through its broker, that initial contact and
the subsequent negotiations are insuffic@ntheir own to establish purposeful
availment because ‘ordinarily “use of the mailégphone, or other international
communication simply do nafualify as purposeful activity””) (citations omitted).

Admiral nevertheless contends that Ompggposefully availed itself of the laws
of ldaho because it made mulggayments under the Subt@ct “by wire transfer to
AED'’s bank account in IdahoPI. Resp. Brat 10, Dkt. 16. But simply making payments
to AED is insufficient to @sblish purposeful availmertbee Hunt v. Erie Ins. Grp/28
F.2d 1244, 1248 (9th Cir984) (declining to find purpes$ul availment even when
defendant sent payments to the forumegtaand Admiral points to no authority that
supports its proposition that a defendant doomeavails itself of ta forum state simply
by sending payments to a bank aatilocated withirthat forum.

Similarly, while Admiral also argues th@mega purposefully aved itself of the
laws of Idaho because AED engaged in ahsed preparations for the Subcontract,
those preparations constitute unilatexetivity insufficient to confer personal
jurisdiction.See, e.gMcGlinchy v. Shell Chem. C&45 F.2d 802, 816 (9th Cir. 1988)

(“It is well settled that ‘[t]le unilateral activity of those wahclaim some relationship with
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a nonresident defendant cannot satisfy the rement of contact with the forum State.™)
(citation omitted). Admiral points out that AEDréd four Idaho residents to work on the
Project, created a site-specific work plandaho, transported equipment from Idaho to
the Project site, and ordered the explostedse used on thProject from Idaho.
Noticeably absent from thisrsig of facts is any actiotaken by Omega in Idaho.

Admiral further asserts that Omega purpabgfavailed itself of the laws of Idaho
because the Subcontract created comgpobligations betweaeOmega and AED in
Idaho.Pl. Resp. Brat 12, Dkt. 16. Relying oBarranco v. 3D Sys. Cor6 F. Supp. 3d
1068, 1081 (D. Haw. 281), Admiral contends that ttf®&ubcontract’'s payment schedule,
coupled with the requament that AED indemfy Omega in certain situations, constitute
continuing obligationsPl. Resp. Brat 12, Dkt. 16While theBarrancocourt found
purposeful availment based on the partiestiommg obligations, the plaintiff's duty to
indemnify the defendant was not dispositive. &&pp. 3d at 1081. Iresd, in addition to
the parties’ indemnification agreement, théedelant “not only agreed to continue to
share the revenue that the . . . license &@elsroyalties generated, but also to employ
Plaintiff for five years.”ld. Thus, theBarrancocourt concluded that the defendant had
“structured the transaction so as to creat@ntinuing relationshiand obligations with
Plaintiff in Hawali'i.” 1d.

Here, the Court finds that Omega did stticture the Subcontract to create
continuing obligations with AED in Idahd@he Subcontract requires AED to name

Omega as an “Additional Insured(s) andtifieate holder” on “all policies of insurance
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except Workers Compensatiorstibcontractat 9, Dkt. 1-3. The Subcontract also
requires AED to maintain cain Commercial General Lidiy insurance related to
“Products/Completed Operations” for a two-year periddat p. 7. Finally, the
Subcontract requires AED to indemnify Omeagaertain situationdgncluding against all
loss which Omega “may sustain in connectoth any claim of any kind[,]” and against
losses resulting from personal injuor property-loss claimdd. at pp. 4, 88 1.14, 1.25.
None of these obligations would necessarndye any effect in Idaho specifically.
Instead, the Subcontract contemplates obligatioatswould have effect in lllinois, not
Idaho. The Subcontract provides that “policies of insurance, security, indemnity and the
like . . . shall be issued by asponsible carrier(s) . . . licensexldo business in the State
of lllinois or in the state in wibh the work is being performedd. at p. 4, 8§ 1.16, Dkt. 1-
3. Moreover, the Subcontract contains a caaf law and forum provision, which states
that “this Agreement shall be gerned by the laws of the&é of lllinois with venue to
lie in Cook County.ld. at p. 5, 8 1.26. Omega hired AED for a discrete project that was
completed in approximately three montbef. Reply Brat 4, Dkt. 18. And, AED’s
scope of work was limited to providirdemolition services dhe Milton Madison
Bridge, which crosses the Ohio River betwdilton, Kentucky and Madison, Indiana.
Thus, the Subcontract did not creatatinuing obligations in Idaho.

Admiral’s remaining two arguments are equally unpersuasive. If Omega
purposefully availed itself of the laws of Idahy allegedly breachg the Subcontract, as

Admiral contends, then specific personal juicidn would exist in all breach of contract
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cases where the resident plaintiff filest igainst a non-resident defendant. Finally,
Admiral has not pointed to any authority tipabvides a defendapurposefully avails
itself of the laws of a forum state whigrmakes a claim for coverage under a policy
issued in that state.

Because the Court finds that Omega didpwposefully avail itself of the laws of
Idaho, the Court need nota@ss the remaining two prongsthe personal jurisdiction
test. The Court lacks specific jurisdiction over Omega.

2. Omega’s Alternative Mation to Transfer.

In the alternative of dismissing the ca®mega asks the Court to transfer the case
to the Northern District of Illinois und€8 U.S.C. 88 1631 dr404(a). Because the
Court lacks personal jurisdiction over Omethe Court only addresses Section 1631.

Section 1631 provides that whemisdiction is lacking, “thecourt shall, if it is in
the interest of justice, trafer such action . . . to agher such court in which the
action . . . could have been brought atttives it was filed.” 28 U.S.C. 8§ 1631. Thus,
transfer of venue is proper under Secti@31 if three elements are met: “(1) the

transferring court lacks jurisdiction; (2)ehransferee court could have exercised

! Title 28 U.S.C. § 1404(a) governs whether aeci®uld be transferred from one proper forum
to another. Because the Court lacks personal jatisd over Omega, Idaho is not a proper forum,
making § 1404(a) inapplicable.
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jurisdiction at the timeéhe action was filed; and (3) thafsfer is in the interest of
justice.” Cruz-Aguilera v. INS245 F.3d 1070, 107@th Cir. 2001).

Each element is satisfied here. Fitbge Court lacks personal jurisdiction over
Omega, as discussed above. Second, ththét District of lllinois could have
exercised jurisdiction at the time Admirdefil suit. Personal jusdiction would exist
there over Omega because Omega’s principaemébusiness is in Elgin, lllinois, which
is within the Northern District of lllinoisDef. Reply Brat 3, Dkt. 18. Subject matter
jurisdiction would exist in te Northern District ofllinois under 28J.S.C. § 1332
because diversity jurisdiction is preseé®¢e Complf{ 2-4, Dkt. 1. Venue would be
proper under 28 U.S.C. § 1391(b)(1) in thetRern District of Illinois because Omega’s
principal place of business is in Elgin, lllinowhich is within theNorthern District of
lllinois.

Finally, transferring the case to the Northerstbct of lllinois is in the interest of
justice. Transfer of venue dar Section 1631 is generafin the interest of justice
because normally dismissal of an actioat ttould be brought elsewhere is ‘time-
consuming and[]jusce-defeating.””Miller v. Hambrick 905 F.2d 259, 262 (9th Cir.
1990) (quotingsoldlawr, Inc. v. Heiman369 U.S. 463, 467 (1962)). Dismissing the case
would require the parties fide a new action elsewhereltimately wasting resources.
And, as the parties’ briefing demonstratégyation related to the underlying matter—
McWorthey’s accident—is alregigproceeding in the Northe District of Illinois. Def.

Br. at 13-15, Dkt. 7-1PI. Resp. Brat 4-5, Dkt. 16. Admirgboints out that the defendant
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in the Northern District of Illinois litigation safiled a motion to transfer the case to the

Southern District of Indiandl. Resp. Brat 4, Dkt. 16. But wther that litigation might

be transferred does not outweigh the judta would be furtheed by transferring the

case to the Northern Distriof lllinois in lieu of dismissal. Thus, the Court concludes

that the case should be transferred to thehéont District of lllinois under Section 1631.
ORDER

IT IS ORDERED:

1. Omega’s Motion to Dismiss for Lack Personal Jurisdiction or, in the
Alternative, to Transfer Under 28 U.S&1631, or to Transfer Under 28 U.S.C. §
1404(a) (Dkt. 7) iSSRANTED IN PART . This case is TRANSFERRED to the United
States District Court for the Northern District of lllinois.

2. The clerk is directed to close this case and vacate all deadlines.

DATED: February 16, 2016

B. LyGan vinmill
Chief Judge
United States District Court
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