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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

Inre:

Marin D. Frantz and Cynthia M. Bk. Case No. 11-21337-TLM
Frantz,

Debtors.

IDAHO INDEPENDENT BANK, an
Idaho corporation,

Appellant, Case No. 2:15-CV-00460-EJL

V. MEMORANDUM DECISION
AND ORDER

MARTIN D. FRANTZ, an individual
and CYNTHIA M. FRANTZ, an
individual,

Appellees.

Pending before the Court is the ab@ditled matter is Appellants Martin and
Cynthia Frantz’'s appeal from the September2D4,5 decision (Dktsl-1; 5-4, ER 461-
501) of the United States Blruptcy Court for the District of Idaho awarding patrtial
sanctions to Appellee Idaho Independent Bardkyving fully reviewedhe record herein,
the Court finds that the facts and legal arguimane adequately presented in the briefs
and record. Accordingly, in ¢éhinterests of avoiding furtheéelay, and because the Court
conclusively finds the decisional processubnot be aided bgral argument, this

matter shall be decided on the record befoig Court without oral argument.
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BACKGROUND

Appellants Martin and Cynthia FranfAppellants”) appeal United States
Bankruptcy Judge Terry L. Myers’ decisiawarding sanctions against them and their
attorney based upon improper litigationtieg in an adversary proceeding commenced
against Appellants by Appek Idaho Independent BankIB”). Specifically, the
decision assessed $49,477.46 aglal\ppellants and their attorney, Jonathon Frantz,
jointly and severally, for fing motions to disqualify IIB’s counsel and expert withesses
(“DQ Motions”) shortly before trial. ThBankruptcy Court determined the DQ Motions
were meritless and were filed in bad faith ttagldrial, to increase litigation costs, and to
concomitantly increase the potentialsettlement. (Dkt. 5-4, ER 494.)

Appellants filed a bankruptcy caseQ@uttober 2011 (U.S. Bankruptcy Court,
District of Idaho, BK-11-21337-TLM) (“Bakruptcy Case”). The Bankruptcy Case
stayed state court proceedings in wHighwas pursuing a collection action against
Appellants. On August 23, 2013, lIBroonenced an adversary proceeding against
Appellants to except Appellants’ debts to flBm discharge due to purported conversion
and fraud. (U.S. Bankruptcy Court,diict of Idaho, ADV-13-07024-TLM)

(“Adversary Proceeding”). Although theyiginally obtained experienced bankruptcy
counsel, Appellants ultimately selected thein,sJonathon Frantz (‘teorney Frantz”) to

represent them as co-counseboth the Bankrugly Case and the Adgary Proceeding.

! Unless otherwise referenced, docket aitaiare to the record in this appeal,
2:15-CV-00460-EJL.



In an effort to control cost#ttorney Frantz evdanally became Appellas’ lead attorney
in the Adversary Proceeding. (Dkt. 5, ER 36.)

With the participation of all counsat a December 2013 pretrial conference,
Judge Myers set trial in the Adversd@gyoceeding to commence a year later, on
December 1, 2014. (Dkt. 5-4, ER 466.) Ttnial setting was “longethan the norm in
this district,” but was ordered due to the cdicgied nature of the case. (Dkt. 5, ER 58-
59.) The pretrial scheduling order was modifiedrebruary, June and August of 2014 to
adjust certain discovery andsdlosure deadlines, but the Detd®er 1, 2014 trial date was
not changed. (Dkt. 5-4, ER 466.)

On October 3, 2014, Appellants sought tatawue the trial to allow more time for
the disclosure of expert withesses. dpposed the motionAlthough Appellants and
[IB vehemently disagree about the purposthefMotion to Continuand the underlying
details regarding both parties’ expert wgsalisclosure obligations, such dispute is not
relevant to the instant appéaHowever, the Motion to Cdimue also contained vague
allegations regarding the potential disquedifion of 11B’s counsel, Hawley, Troxell,
Ennis & Hawley, LLP (“HT”).

In the Motion to Continue, Appellants aled “Mr. Frantz has recently discovered
that he, through his former attays, hired a partner at [HT] to act as an expert witness in

2009 regarding issues surroumgl..[an] asset listed on thedftzes financial statements,

? The Bankruptcy Court denied the portioin|B’s sanctiongnotion seeking fees
related to the Motion to Continuey@|IB has not appealed this denial.



which statements are a primauybject of this litigation.” (Dkt. 5, ER 37.) Specifically,
Mr. Frantz hired HT partner Merlyn Clads an expert witness on the subject of
professional malpractice in a 2009 statart lawsuit Mr. Frantz brought against his
former attorneys, Witherspoon Kelley.

Idaho Rule of Professional Conduct 1.8tmcts that a lawyer who has formerly
represented a client in a matter shall narehfter, represent another person in the same
or a substantially related matter in which thatson’s interests are materially adverse to
the interests of a former client, unless therfer client gives informed consent confirmed
in writing. Appellants and lIRlisputed whether Mr. Frantz hired Mr. Clark solely as a
testifying expert on the subject of professibmalpractice, or, a&ppellants contended,
as a consulting attorney expert on the issue of damages in the prior litly4til.

Clark was hired solely as a testifying expes IIB contended, then no attorney-client
relationship between HT and Mr. Frantz iasned and HT’s representation of 1B was
not improper. Appellants responded that Mark] even if initially hired as an expert
witness, became a consulting attorney expédn he reviewed ecdidential information
and provided opinions on dages in the state court litigan. In their Motion to

Continue, Appellants argued they neededitazhal time “to discover what confidential

® Attorney Frantz suggestehe nexus between the staburt malpractice case
where Mr. Clark provide expert servicesna the bankruptcy dischargeability case was
“trying to prove whether or not Mr. Frantbmmitted fraud in establishing values for his
assets.” (Dkt. 5-2, ER 234-35.)



information HT possessdisat relates to those substah&bements of IIB’s claims and
what course of conduct is appropeid@o resolve sth breach.” Id., ER 38.)

At a hearing on October 20, 2014, thetMo to Continue was denied. During the
hearing, Judge Myers noted that HT haeadly responded to the issue discussing Mr.
Clark’s role as a prior expert for Mr. Franteits opposition to ta Motion to Continue,
and had cited legal authorigxplaining why suchepresentation did not constitute an
attorney-client relationship or a basis @isqualification of HT in the Adversary
Proceeding. I¢l., ER 71-72.) Judge Myers questidrittorney Frantz about why the
disqualification issue couldn’t be dealt widliring the October 22014 hearing. Id.,

ER 72-73.) Attorney Fantz responded that he needeare time to investigate what
confidential information had lea provided to Mr. Clark durg the prior litigation. (.,

ER 72-75.) After denying the Motion to Conie, Judge Myers stated, “if there is going
to be an issue regarding Mr. Merlyn Clark @he—their allegation at present of conflict,
then that will be filed before the endtbfs month and it will beset for hearing.”l@l., ER
88.) Appellants filed the first of three disalification motions on October 31, 2014.

In the first disqualification motion, Agellants claimed the following ethical
violations: (1) in 2009, HT, through Mr. Clarkad an alleged attorney-client relationship
with Mr. Frantz; (2) 1IB was using confidgal information obtained by Mr. Clark (and
thus, by HT) in the pursuit of its fraudagins against Appellants; and (3) 1B had
engaged an expert, Rand Wichman, (“Michman”) who had also worked for Mr.
Frantz as a consultant in the past, and wias also impermissibly using confidential

information obtained through his prior relatibswith Mr. Frantz in his expert report
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for 1IB. (Dkt. 5-1, ER 94-113 On November 6 and 7, 2014, Appellants also filed two
motions to disqualify IIB’s expert withesse The November €014 disqualification

motion sought to disqualify Wichman aaiing the improper use of confidential
information. (d., ER 167-72.) The November 7, 2014 disqualification motion sought to
disqualify 11B’s resolve experts, claimingey were retained experts that were not
properly disclosed.d., ER 196-201.) The October 3ovember 6 and November 7
Motions to Disqualify shall beeferred to collectively hereinafter as “DQ Motions.”

On November 17, 2014he DQ Motions were argued before Judge Myers.
During the hearing, Appellants repeatedbntended an evidentiary hearing was
necessary in order to prove Mr. Frantz pded Mr. Clark with onfidential information
relevant to 1IB’s claims against him, atitht HT should thube disqualified from
representing 11B. (Dkt. 5-F&R 232-260.) After consating the briefing and oral
argument regarding the DQ Motions, Judidyers determined “the showing by
defendants in their submissions was s compelling or even preponderating and
[was] not then adequate to justify granting thotions.” (Dkt. 5-4, ER 507.) However,
because denying the DQ Motiofan a burden of proofype basis and on a then
inadequate showing would leave a cloud ag@ver the entire case and hanging over
[1IB’s] law firm,” and due to the serious natunéthe ethical violations alleged, Judge
Myers “reluctantly” vacated the December2014 trial setting and scheduled the DQ
Motions for an evidentiary hearingld(, p. 508.)

After a two-day evidentiary hearing which seven witnesses testified, the

Bankruptcy Court entered amal ruling on December 1@014 denying each of the DQ
6



Motions. (d., ER 503-23.) Judge Myers heletfacts and law presented during the
hearing established Mr. Clark and Mr. Frantd hat had an attorney-client relationship.
(Id., p. 514.) In so holding, Judge Myersifal Mr. Clark’s “cleatand direct” testimony
proved that his role in thalpractice litigatiorwas solely that of a testifying expert
witness. [d., ER 511.) Moreover, Mr. Clark testiflecredibly that he did not review any
of Mr. Frantz’s confidential information throudjlis role as an expert withess, and that he
had also warned Mr. FrantdAsrmer attorneys that any infmation he received would be
subject to discovery in the state court litiga and should not berovided to him. 1d.)
During the evidentiary hearing, Regina @ea, one of Mr. Frantz’s attorneys in
the state court litigation, also testified. Sregesd that Mr. Clark was hired as an expert to
establish and later testify to the standafrdare in attorney representationd.(ER 512.)
Judge Myers determined Ms. McCrea’s testiyiwas not inconsistent with that of Mr.
Clark, and that such testimony showed Marklhad not been a consulting expert in the
malpractice litigation, and that he had not esdento an attorney-client relationship with
Mr. Frantz. (d., ER 512-513.) Finally, Mr. Fran&so testified during the evidentiary
hearing, but could not offen firsthand knowledge of tifacts and did not provide any
probative testimony as to what typeimformation Mr. Clark had received!d(, ER 513-
14.) Judge Myers accordingly conclude’$l analysis of the facts and law was
supported by the record and that Mr. Clark acted solely as a testifying expert witness. As
such, an attorney-client relationship was ecretated and there was no basis to disqualify

HT under IRPC 1.9.1¢., ER 514.)



Judge Myers also denied the Frantz’s retite disqualify 1IB’s expert withesses.
With respect to disqualification of the rés® experts, Judge Myers reviewed the written
submissions and ruled from the bench thatrtfotion to disqualify the resolve experts
was denied. (Dkt. 7-1, EER 18, 20.) Wi#spect to Mr. Wichman'’s prior role as an
expert for Mr. Frantz, Judge Myers determigzpellants “failed to establish that the
scope and extent of Wichman’s involvemesgint into the specific areas that he now
evaluates as [IIB’s] expert.” (Dkt. 5-4, BE]15.) After considering the standard for
disqualifying hired expertsudge Myers determined Appellants failed to meet their
burden to establish both that they had a idemitial relationship with Mr. Wichman, and
that they had disclosed cordidtial information to Mr. Wichmathat was relevant to the
current litigation. Id., ER 516-519.)

Moreover, Judge Myers alsmted Mr. Wichman contacted Mr. Frantz in 2011 to
inform him that IIB had retained him to rew the status of the relevant development
project and that “Mr. Frantz expressed notydrik consent, but his opinion that it would
be a good thing for him to have Mr. Eiiman educate [IIB] and prove an accurate
picture of the development.1d,, ER 520.) Judge Myers mat this consent raised a
couple of concerns, one being théagdrom 2011 until the November, 2014
disqualification motion claiming conceroser confidentiality or a side switching
experts. Id.) The other issue concerned, Judge Myers explained:

the nature of the information thatrMNichman could provide regarding the
development. Mr. Frantz testifiedatthhe limited his approval of Wichman'’s
involvement only to discussion of lot lim&ljustments. But | find Mr. Wichman’s

testimony of the discussions more credifieankly, if Mr. Frantz wanted to have
his cake and eat it too, by allowing Wichman to educate 11B on the development
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but simultaneously restrict him from nt&ming or commenting on other aspects
of the development, a fine line to beesuhen Mr. Frantz was required to make
that demarcation clear and unambiguods. did not do so aniflit was a concern
it is one that certainlyipened years ago.

(1d.)

Judge Myers ultimately ke “[b]Jased on the evidee presented | conclude
there’s no basis to disqualify Mr. Wichman[HB’s] expert... And because Wichman is
not disqualified, the attendamtotion to disqualify [HT]pased on the retention of
Wichman, would also be and will also be deniedd., ER 521.) Finally, in denying
each of the DQ Motions on November 17, 20d4dge Myers noted sln motions, “could
well be viewed as strategic rather thanitoepus and designed sdjeo gain the relief
that the failed motion to contie the trial didn't achieve.”ld., p. 506.)

Due to the Court’s calendar, trial could et reset until the end of May 2015. On
May 1, 2015, Appellants signed a Waiveim$charge (“Waiver”) as to all of their
creditors, including IIB. OMay 20, 2015, the Court appred the Waiver as to all
creditors, and, as a result, vacated the imitthe Adversary Procdag, as all of I1IB’s
fraud claims were moot since no debts wdadddischarged. (Dkt. 5-4, ER 469.)

On June 2, 2015, IIB filed its Motidior Sanctions requesting sanctions against
Appellants and Attorney Frantz in the ambof $102,040.27 (“Sanctions Motion”).

(Id., ER 305.) IIB sought sanctions fonamber of actions k&n by Appellants and
Attorney Frantz in the Adversary Proceedimgluding filing the Maion to Continue on
the eve of the discovery deadline and shdsdfore trial, filing the Disqualification

Motion in bad faith after #n Motion to Continue was ded, and filing the expert



witness disqualification motions in bad faitHd.( ER 305-324.) lits sanctions motion,
[IB also noted Appellants had recently filadawsuit in state court alleging malpractice
against HT based on the same facts aaund the Bankruptcy Court rejected when
denying the DQ Motions. (Dkt. 5-3, ER 314, n. 2.)

On June 12, 2015, IIB filed a Supplemé¢o the Motion for Sanctions, submitting
an e-mail Mr. Frantz sent to 11B on June 813 (“June e-mail”). (Dkt5-4, ER 541.) In
the June e-mail, Mr. Frantz suggested the recently-filed malpractice case against HT
“presented an opportity not only for [Mr. Frantz] butor IIB and [HT] as well.” (d.)
Specifically, Mr. Frantz invited IIB to join thmalpractice case agat HT “to lead to a
qguicker and more lucrative settlemedor 11B and [Mr. Frantz].” (d.) Although the
Bankruptcy Court had already rejected eatHT’s purported ethical violations, Mr.
Frantz suggested the malpractice lawswtild allow HT to pay IIB out of its
malpractice insurance, and that Mr. Frantd HB could structure a deal paying the first
$4 million of the insurance fds to IIB in exchange fdransferring the relevant
development property to MErantz, with the remainingisurance proceeds split 50/50
between IIB and Mr. Frantz.ld.)

In addition to proposing th@malpractice lawsuit could hesed to leverage HT into
a settlement, Mr. Frantz significantly notechétdisqualification case was different than
a malpractice case. We pursubd disqualification case as a probe so that [Appellants’
malpractice attorney, Mr. Kdtzould wrap his head anod the issues and really

understand what happened and totsae HT would defend themselves.l'd( ER 542.)
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Notably, Attorney Frantz file the DQ Motions before the Biruptcy Court and the state
court malpractice case agaih$l following Judge Myers’ denial of the DQ Motions.

The Bankruptcy Court held a hearingtbe sanctions motion on June 15, 2015.
(Dkt. 5-3, ER 378-414.) During his argunieAttorney Frantz addressed the June e-
mail, stating “[w]e went and found ati@nally experienced attorney who does
[malpractice cases] all overdltountry...you see from the e-inat Mr. Katz thinks
it's a great case, he’s willing to take it onantingency. | think tht speaks volumes for
what his opinion is about the case. Angpbke volumes to me as well, you know, as
we’re talking to him.” (d., ER 399.)

On September 14, 2015etBankruptcy Court entered an extensive oral ruling
granting in part lIB’s Motiorfor Sanctions and awardintB $49,477.46 in fees and
nontaxable costs associatetthadefending the DQ Motions(Dkt. 5-4, ER 495.) After
thoughtful explanation, the Bankruptcy Courhikel each of the other basis for sanctions
requested by IIB. I¢., ER 482-501.) However, Judge Mgavas careful to note that the
award of sanctions for the DQ Motions wasigrded on the “entiretgf the record,” and
Appellants’ conduct throughout the proceediriDkt. 5-4, ER 495.) Judge Myers noted,
“[t]his Court has earlier and repeatedlypexssed concern that the motions, objections
and arguments advanced by debtors and toeinsel could well be viewed as strategic
rather than meritorious angake to strategic desires ratliean principled ones.”Id.,

ER 493.)
In awarding sanctions against Appellaatsl Attorney Frantfor filing the DQ

Motions, Judge Myers noted sanctions are @ppate to deter and provide compensation
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for a broad range of litigation tacticsclading delaying or dirupting litigation and
acting in the litigation for an improper gaase or for oppressive reasonk.,(ER 493.)
Judge Myers determined the DMtions were without merit and were filed in order to
increase |IB’s litigation expensgedisrupt the litigation, and increase the likelihood of
settlement. I¢l., ER 493-495.)

Judge Myers also addressed the malpractict Appellants filed against HT after
denial of the DQ Motions, as well as the Jumaat Mr. Frantz sent I[IB. With respect to
the latter, the Court noted “[t]his rathereathtaking overture followed the two day
hearing [on the DQ Motions] and the Decemd@t4 ruling of this Court that there was
no merit on the evidence to the conflictiaterest allegations against [HT].ld(, ER
490.) Further, the Court explained:

Given their very nature and timing, thesgualification motionsefore this Court

were guaranteed to cause IIB and its couttsspend significant resources. This

Court found the motions lacked any mellitalso now appears that another

strategy was in play, the use of the motiomlisqualify counsel was a test of the

law firm in order to evaluate an antiefied collateral malpractice suit and . . .

when the malpractice suit was actuallpight, the debtors and their counsel

disclosed to the state court the exisenf the bankruptcy disqualification motion
but not its unsuccessful outcome. . . . $hkent point here is that all this conduct
points to the improper use, indeed thisuse of litigation tactics to cause
economic injury to almpponent and its counseltime form of increased litigation
costs. That manifested intent wasncrease the burden of litigation and
concomitantly increase the potential of settlement.

(Id., ER 494-95.)
In addition to sanctioningppellants, the BankruptcydDrt determined sanctions

were appropriate againsttdrney Frantz du& his conduct during the Adversary

Proceeding. Specifitlg, the Disqualification Motion weafiled by Attorney Frantz and
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the two-day hearing on the disqualificatioinlIB’s counsel, “the matter which supports
the award of sanctions[,] was conducted by Attorney Frahtz. HR 500.)

Appellants and Attorney Frantz filed threstant appeal of the sanctions order on
September 29, 2015. This Court has judsdn over the appeal under 28 U.S.C.
8§ 158(a)(c).

STANDARD OF REVIEW

When reviewing a bankruptcy court’s d&on, a district court functions as an
appellate court and applies the standanctwaew generally applied in federal court
appeals.Inre Crystal Properties, Ltd., 268 F.3d 743, 755 (9hir. 2001). Sanctions
awards are reviewed for abuse of discretibomre DeVille, 361 F.3d 539, 547 (9th Cir.
2004);see also Haeger v. Goodyear Tire & Rubber Co., 813 F.3d 1233, 1242 (9th Cir.
2015) (a district court’s “award of sanctiossd the amount of the award are reviewed
for abuse of discretion.”). A court abusesdiscretion when it “rests its conclusions on
clearly erroneous factual findings @n incorrect legal standardsQuackenbush v.
Allstate Ins. Co., 121 F.3d 1372, 1377%®Cir. 1997). A banknptcy court has “broad
fact-finding powers” with respect to sanctiardd its findings “warrant great deference.”
Primus Auto. Fin. Servs,, Inc. v. Batarse, 115 F.3d 644, 649 (9th Cir. 1997) (citing
Townshend v. Holman Consulting Corp., 929 F.2d 1358, 136®8th Cir. 1990)). This
Court may affirm the Bankruptcy Courri any ground suppodeby the record.”
Shanksv. Dressel, 540 F.3d 1082, 1086 (9th Cir. 2008).

On appeal, Appellants also argue the Bankruptcy Court’s sanctions award

deprived them and Attorney Frantz of quecess by relying um actions which were
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not properly noticed. (Dkt. 4. 23.) Whether procedurased by a court violated an
individual’s right to due process is axad question of law and fact subject®novo
review. InreWilborn, 205 B.R. 202, 206 (9th Cir. BAP 1996).
ANALYSIS
The Bankruptcy Court awarded sanctipassuant to its inherent authority under
Section 105(a) of the bankragtcode. (Dkt. 5-4, ER 48487.) Section 105(a) provides
that a bankruptcy court:
[M]ay issue any order, process or judgmiratt is necessary or appropriate to
carry out the provisions of this titldNo provision of this title providing for the
raising of an issue by a party in intersisall be construed fareclude the court
from, sua sponte, taking an actiomeaking any determination necessary or
appropriate to enforce or implement court osdar rules, or to prevent an abuse of
process.
11 U.S.C. § 105(a).
Under 8§ 105(a), a bankruptcy court has ithherent authority to sanction parties
and their attorneys fdheir conduct in bankruptcy proceedinds.re Rainbow
Magazine, Inc., 77 F.3d 278, 284 (9th Cir. 1996)The inherent sanction authority
allows a bankruptcy court to deter andyde compensation for a broad range of
improper litigation tactics.”In re Lehtinen, 564 F.3d 1052, 1058 (9th Cir. 2009) (internal
guotation marks and citation omitted). S@mtable conduct includes improper litigation
tactics (such as delaying disrupting litigation), vexatiousonduct, bad faith, wanton
conduct, willful abuses of the judicial proseand acting in the litigation for an improper

purpose or acting for oppressive reasdms.e McGuire, 2014 WL 4418549 at *4 (D.

Idaho 2014) (citations omitted).
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The Court’s inherent powers under § 105(ajst be exercised with restraint and
discretion.” Inre Lehtinen, 564 F.3d at 1059 (citinGhambersv. NASCO, Inc., 501 U.S.
32, 44 (1991)). “Before impasy sanctions under its inh@tesanctioning authority, a
court must make an explicit finding of bad fagthwillful misconduct. . . . With regard to
the inherent sanction authority, bad faithadliful misconduct consists of something
more egregious than meregtigence or recklessnesslh re Dyer, 322 F.3d 1178, 1196
(9th Cir. 2010) (internal citations omitted). fiding of bad faith isvarranted where an
attorney “knowingly or redessly raises a frivolous argument, or argues a meritorious
claim for the purpose of harassing an opponeiri.fe Keegan Management Co., Sec.
Litig., 78 F.3d 431, 436 (9th Cir. 1996). Arfyaalso demonstrates bad faith by
“delaying or disrupting the litigation or h@ering enforcement of a court order.”
Primus Auto., 115 F.3d at 649 (quotingutto v. Finney, 437 U.S. 678, 689 n. 14 (1978).

1. Bad Faith

Appellants first challenge ¢hBankruptcy Court’s use @6 inherent authority to
sanction them, arguing neither they nor Attoriegntz knowingly or recklessly raised a
frivolous argument. (Dkt. 4, pp. 9-13.) Aplaats argue sanctions may only be based on
a filing that is found to be both recklessldrivolous, and that one without the other is
insufficient. (d., p. 9.) Appellants suggest “the bankruptcy court never found that the
Frantzes or their attorney evexcklessly raised any argumentsld.(p. 10.) Appellants
then discuss the “due care” they emplopedr to filing the DQ Motions, and contend
because they did not recklessly raise “amuarent[,] the bankruptcy court could not

have imposed its sanctions upon the Fastand Attorney Fran even if the
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disqualification motions were frivolous.d;, pp. 11-12.) Appellants also argue that,
though the Bankruptcy Couidund their DQ Motions weréavithout merit,” it did so
only after a two-day hearing and nedeemed the motions frivolousld(, p. 12.)

Appellants’ argument ignores the Banpicy Court’s decision, wherein Judge
Myers made an explicit finding of bad faiéimd willful misconduct only after recognizing
“bad faith or willful misonduct consist of somethimgore egregious than mere
negligence or recklessness.” (Dkt. 5-4, £5%) (emphasis added). Appellants’ claim
that the Bankruptcy Court never determitieel DQ Motions were reckless is untenable
in light of the Court’s specific finding thélhe DQ Motions were filed in bad faith—a
higher standard than that recgd for mere recklessness.

Further, Judge Myers correctly held simes are appropriate for bath faith
litigation tactics such as “d®ying or disrupting litigation and acting in the litigation for
an improper purpose of for oppressive reasonsl, §. 493). Appellants dispute the
Bankruptcy Court’s finding that the timing tife motions indicated an intent to delay and
disrupt trial. (Dkt. 4, p. 1.) However, tihecord supports Judge Myers’ conclusions with
respect to Appellants’ egregious deiayiling the DQ Motions. For instance,

Appellants waited until October 31, 2014usf{ one month short of the original
December 1, 2014 trial date—to file the inittagqualification motion. In this appeal,
Appellants justify their late filing in pally arguing that it was not until “late September
2014 that Mr. Frantz realized he had a formedationship with MrClark. (Dkt. 4, p.

5.) However, Appellants repeatedly identified thate of such discovery as early August

2014 during the Adversary Proceedingeg e.g., Dkt. 5-1, ER 105, stating “On August
16



7, 2014, Marty discovereddt$10,664 bill be paid dirdg to HT for Mr. Clark’s
services. It was at that tintkeat Marty realized that Mr. @tk was an attorney for HT.”);
(Dkt. 5-3, ER 354) (claiming “the Frazgs were unaware of any connection between
them and [HT] until at the earliest August.”)

HT represented IIB throughout the Adsary Proceeding, which commenced in
2011. It seems until thatMFrantz would not realize Head formally hired HT until
more than three yeansto the Adversary Proceeding, withmonths of the trial date.
Yet, even if Mr. Frantz did not make thdgscovery until August 7, 2014, Appellants
waited nearly three months after the Augudistovery to file the initial disqualification
motion. In this appeal, Appellants affieo excuse for their delay other than a
misrepresentation of the rado Moreover, Appellants dinot file the motions to
disqualify 11B’s experts until November 6 @amtNovember 7, 2014, a mere three weeks
before trial was scheduled to begin, despitdge Myers’ finding that Appellants were
aware of the potential conflict regarding Mr.&Nman as early as 2011. (Dkt. 5-4, ER
520.) Judge Myers’ finding that the timinfthe DQ Motions illustrated an attempt to
delay and disrupt the trial is well-foundedlight of Appellants’ failure to seek
disqualification until the eve of trial, wheneth could have done souch sooner even
under their version of the facts.

Appellants also claim the Bankrupt€purt itself set the timing for the DQ
Motions and found the claims merited a mdidly evidentiary hearing at the time of
filing. (Dkt. 4, 16.) Such contentionsstiort the record, ake Bankruptcy Court

repeatedly warned Appellam$ the potential ramifications of making such serious
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ethical allegations against opposing coung&lring the hearing on the Motion to
Continue, Judge Myers noted the allegatitmade against opposing counsel are pretty
significant, the rules of course require ttiegre’s a good foundation.” (Dkt. 5, ER 75-
76.) When Attoney Frantz states meeded to review certafiles to make that
determination the Court noted that the sewsitssues being pursued “heighten[ed] the
impact of Rule 9011 and all the other rulesid warned Appellants that they needed to
fully brief the issues withim specific time frame they were going to seek
disqualification. [(d., ER 88-89.) Appellants raised tissue of potential disqualification
in their October 3, 2014 Motion to Contirfuand the Bankruptcy Qot advised them that
such allegations required good foundatiod ahould not be brought lightly. Appellants
then waited another month before filinggtBQ Motions. This is no way suggests the
Bankruptcy Court set the timing of the motions.

Appellants also claim their disqualifiton “arguments had enough merit to
warrant the bankruptcy court granting an evidey hearing on the ntir.” (Dkt. 4, p.
21.) The record suggests otherwise. 8padly, Judge Myers stated the showing by
Appellants in their briefing “was less thaampelling or even preponderating and [was]
not . . . adequate to justify granting thetrons[.]” (Dkt. 5-4, ER 507.) Judge Myers
nevertheless granted an evidentiary hepdue to the “handicap” he “faced when

requested to resolve serious factual aliega on affidavits” and because “denying the

* Even the Motion t€€ontinue was filed nearly two months after Mr. Frantz’s
purported discovery of HT's prior represation. Yet Appellants waited another month
to file the initial dsqualification motion.
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motions on the burden of proof type basidtmthen inadequathowing would leave a
cloud hanging over the ergicase and hanging over [lIB’s] law firm[.]1d(, ER 508.)
Because of the serious nature of the allegations Appellas¢siralenying the DQ
Motions without a hearing cadipotentially damage HTeputation even though the
allegations were without merit.

As 1IB notes, Appellants’ contentionahthe DQ Motions were not reckless and
frivolous ignores the reality of the potential réisation of such filings. (Dkt. 6, p. 45.)
The serious ethical violations raised againstdl&torneys not onlyhreatened to place a
“cloud” over the trial if an evidentiary heagmwas not conducted, but I1IB had also spend
hundreds of thousands of dollars in the &tign and underlying Bamiptcy Case, all of
which would have been for naught if theitoaneys who had beenvalved in the case
since at least 2010 were disqualifieds than a month before triald) As Judge Myers
concluded:

The decision to defend the bank’s otaiby attacking the bank’s counsel and

doing so with allegations of unethicnduct and conflict was calculated and

strategic. It had the destreffect of vacatingnd postponing the trial. It had the
additional, and the Court finds the dediedfect of putting counsel and II1B to
extraordinary expense and at bottom, tlhegations lacked merit and were denied
in a comprehensive ling by this Court.
(Dkt. 5-4, ER 490.)
The Ninth Circuit has held bad faith ocsieven without a finding of recklessness
and frivolousness where a party acts withraproper purpose. For instance]mre Itel

Sec. Litig., 791 F.2d 672 (9th Cir.9B6), counsel filed objections to exact fee concessions

in an action pending before another codrhe objections were not frivolous, nor were
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they submitted with any knowledge tlihéy were meritless. However, because
counsel’s goal was to gain advantage in another case, the Ninth Circuit concluded
such improper purpose was “alone suffitiensupport a finding of bad faith.fid. at

674. As the Ninth Circuit held in a later caBmk v. Gomez, 239 F.3d 989, 992 (9th Cir.
2001), 1tel teaches that sanctions arstjfied when a party acts fan improper
purpose—even if the act consistd making a truthful staiment or a non-frivolous
argument for objection.” (emphasis in origin In addition to the improper purpose of
increasing expensesd disrupting the litigation, dge Myers explicitly held the
disqualification motions were brought withetintent to manipulate a settlement. (Dkt.
504, ER 494-95) (“Given their very natuaiad timing, the disqualification motions
before this Court were guanted to cause 1IB and itsurwsel to spend significant
resources. . . . The manifested intenswaincrease the burden of litigation and
concomitantly increase the potential of settlement.”) In light of such findings, whether the
DQ Motions were also recklesadfrivolous is beside the point.

Appellants devote much of their briefttee claim that they did not file the DQ
Motions with an intent to delay tria(Dkt. 4, pp. 14-20.) Apellants suggest it is
“clearly erroneous to infer froitihe record that the Frantzasd their attorney filed the
disqualification motions with #hintent to delay trial because none believed that filing the
motions would delay the trial in any way.fd( p. 14.) Appellants then recount the
various reasons why they didt believe the DQ Motions wid delay trial, and claim
they never wished to delayal, even when filing the Man to Continue, but instead

sought only an extension of the expeitness disclosure deadlindd.( pp. 16-17.)
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Given Judge Myers’ finding that the DQ Motiowere filed with an improper purpose,
such arguments are misplacdelen if Appellants had no desire to delay the trial or any
expectation that the DQ Motions would havelseffect, the record supports the finding
that such motions were filed for an improperpose. (Dkt. 5-ZR 494) (“all this
conduct points to the improper use, indéselmisuse of litigation tactics to cause
economic injury to almpponent and its counsel iretform of increased litigations
costs.”).>

Significantly, in addition to the improp@urpose of increasing expenses and
disrupting the litigation, Judge Myers higgtited the malpractice claim Appellants and
Attorney Frantz filed after the BankruptGpourt denied the DQ Motions, and held “the
use of the motion to disqualitounsel was a test of [HT) order to evaluate an
anticipated collateral malpracticuit. . . when the malpraaisuit was actually brought,
the debtors and their counsel disclosed tasthte court the existence of the bankruptcy
disqualification motion but not its unsuccessful outcoméd.) (Judge Myers’ finding
that the DQ Motions were brought for the improper puepafsevaluating a potential

malpractice suit against HT is supportedioy record, and, ifact, confirmed by Mr.

> Appellants suggest “inferring that the Fizes sought to increase litigation costs,
too, is against the express evidence. TlatZes, debtors in bankruptcy, were struggling
financially to defend themselves. . IIB is a bank withssets in the hundreds of millions
of dollars. It is completg backwards for the Frantzés gain any advantage by
increasing litigation costs.” (Dkt. 4, pp. 3@-3 Under Appellants’ theory, a party with
less financial resources than their opporeenid never be found to have needlessly
increased litigation costs, regardlessiofv many meritless, nassing or vexatious
filings they make. Further, despite a pargt®nomic resources, the cost of litigation is
always a factor parties consider widgtiding whether to litigate or settle.
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Frantz in his June e-mail to 1IB. MFfrantz’'s explicit admission that the initial
disqualification motion was filed in order W@t a malpractice suit against HT in the
hopes of manipulating a settlentavith 11B is alone sufficient to support the Bankruptcy
Court’s finding of bad faithln re Itel SecuritiesLitigation, 791 F.2d at 675. The Court
finds Judge Myers’ holding that the DQ Nuns were brought in bad faith for an
improper purpose has ample support in tlem and was not an abuse of discretion.

2. Sanctions against Attorney Frantz

As Appellants note, “sanctions imposed agaan attorney shédibe based solely
on his ‘own improper conduct without considaeyithe conduct of thearties or any other
attorney.” (Dkt. 4,p. 23) (quoting”rimus Auto. Fin. Servs., 115 F.3d at 650.)
Appellants argue that the Bankruptcy Courproperly attributed Mr. Frantz’s action to
Attorney Frantz, and suggest the Court “erred by finding that Attdfreytz pursued the
disqualification hearing for the purpose of evaluating thetmefia ‘future malpractice
case’ because Attorney Frantz was unawlaaethe disqualificabn hearing would be
used for that purpose.” (Dkt. 4, p. 2Appellants contend, “[tlhe bankruptcy court
relied heavily on the [June e-mail] as evidence that thetEes and Attorney Frantz
pursued the disqualification hearing foriemproper purpose. .... However, Attorney
Frantz was not only unaware of the e-mail, iméware of the alleged ulterior motive.”
(Dkt. 4, p. 24.) The record ntradicts this contention.

Attorney Frantz filed the malpracticeissoon after the DQ Motions were denied.
Attorney Frantz’s clan that he had no knowledge oktimtended malpractice case at the

time he filed the DQ Motions questionable in light dfis subsequent filing. In
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addition, Attorney Frantz s&d during the hearing on 1IB’s Motion for Sanctions that he
and Mr. Frantz consulted a nationalgcognized malpractice attornksfore the DQ
Motions were filed, and that the malpracti¢®mey “felt it was a goodase.” (Dkt. 5-3,
ER 399.) This admission urdeits Attorney Frantz’s aim on appeal that he was
unaware of Mr. Frantz’s ulterior motive e¥aluating a potential malpractice lawsuit
through the DQ Motions. Moreover, AttornEyantz addressed the June e-mail during
the sanctions hearing, and at no point claile was not aware of the facts set forth in
the June e-mail or that the DQ Motions wereutdized for the purpass set forth in that
e-mail, as he argues here. In fact, rathan ttontending he did h&now about the June
e-mail or the potential malpractice suit shgithe sanctions hearing, Attorney Frantz
instead cited the June e-mail as evidence that the malgraaitovas credible, claiming:
“[y]ou know, you can see from [the June e-rhtdiht Mr. Katz thinks it's a great case,
he’s willing to take it on contingency. | think that spea&kimes for what his opinion is
about the case. And it spokelmmes to me as well, as, y&now, as we're talking to
him.” (Id.) Attorney Frantz’s betad claim that he had no éwledge of the June e-mail
or the intended malpractice slatks evidentiary support andustenable in light of such
testimony.

Finally, even if AttorneyFrantz did not know abothe June e-mail or Mr.
Frantz's admitted tactic of ung the DQ Motions as a proberfa future malpractice suit,
there is evidence in the recdamlsupport Judge Myers’ samans award against Attorney
Frantz. Attorney Frantz fitkthe DQ Motions on the eve of trial, nearly three months

after Mr. Frantz allegedly diswered he had previously hirétI'. Attorney Frantz also
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repeatedly argued a hearing would proves@ous allegations of unethical conduct
against HT, and represented Appellants durirgstibsequent evidentiary hearing. After
two days of testimony and seveitnesses, the BankruptGourt determined there was
absolutely no basis to disqualiéither HT or Mr. Wichmanln his order denying the DQ
Motions, before either the rpaiactice suit was filed or ¢hJune e-mail was sent, Judge
Myers also expressly held theguments advanced by “debtarsl their counsel could
well be viewed as strategic rather thanitoeous and spoke to strategic desires rather
than principled ones.” (Dkb-4, ER 494; Dkt. 5-4, ER %) (emphasis added). Thus, the
Bankruptcy Court’s finding thattorney Frantz acted ibad faith is supported by the
record regardless of whether he va#so involved in the June e-mail.

3. Burden of Proof

Appellants also suggest the Bankruptcy Court abused its discretion because it
failed to recognize the appropriate burdempmiof. Although the burden of proof for
finding bad faith remains unsettlén the Ninth Circuit, othrecircuits have adopted the
requirement that bad faith must be pFowy clear and ewincing evidence Compare
Lahiri v. Universal Music & Video Distrib. Corp., 606 F.3d 1216, 121®th Cir. 2010)
with Inre Moore, 739 F.3d 724, 730 (5th Cir. 2014 lear and convincing evidence has
been defined as “between a@&ponderance of the evidence and proof beyond a reasonable
doubt.” Sngh v. Holder, 649 F.3d 1161, 1165 @.(9th Cir. 2011).

Regardless of the appropriate burdepmiof, the Court finds the Bankruptcy
Court’s bad faith finding is supported byal and convincing evidence. The Bankruptcy

Court awarded sanctions only afterkimg an express finding of bad fagihd willful
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misconduct, when either findingould support sanctiongn re Dyer, 322 F.3d at 1196.
In awarding sanctions, the Bankruptcy Court held:
[U]sing the language of the case law, toaduct of the debtors and their counsel
was for an improper purpose and émpressive reasons and its use and
consequence was delayingdisrupting litigation. As that case law notes, willful
actions and even reckless conduct, wbembined with improper purpose or
harassment, will adequately support teguired finding of ba faith and willful
misconduct. This Court, therefore, on ddirety of the record and with emphasis
on the facts set forth today, as well agsrprior decisions, finds that the motions
to disqualify IIB’s counsel and witnessevere made in bad faith, for improper
purpose and manifest willful misconduct.
(Dkt. 5-4, ER 494-495.)
Further, as detailed above, thes substantial evidencetime record to suggest the
DQ Motions were strategically filed in order to increase expenses, disrupt the litigation,
and manipulate a favorable settlement. ghtliof such patenmproper purpose, the
Bankruptcy Court did not abests discretion in concludingpe DQ Motions were filed in
bad faith.
4. Due Process
Before a court may sanction an attorneyanty, procedural due process requires
notice and an opportitg to be heard.Colev. U.S Dist. Court for Dist. of Idaho, 366
F.3d 813, 821 (& Cir. 2004);Lasar v. Ford Motor Co., 399 F.3d 1101, 1110 (9th Cir.
2005) (“[I]t is axiomatic that procedural due procespines notice of the grounds for,
and possible types of, sanctions.”). The “miaimprocedural requirements” of notice and
an opportunity tde heard “give an attornen opportunityto argue that his actions were

an acceptable means of representing his cliemiresent mitigating circumstances, or to

apologize to the court for his conductasar, 399 F.3d at 1110.
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Appellants argue the sanctions award degatithem of due process because it was
largely based on the malpractice suit even dgihaine malpractice suit “was not raised by
[IB in its motion for sanctions, nor was it ragsin oral argument, nor was it discussed by
the Frantzes in their objection tioe motion for sanctions.” . 4, p. 27.) Once again,
the record belies Appellants’ contentions.

In its Motion for Sanctions, IIB first nidied the Bankruptcy Court about the
malpractice suit Appellants had recently filecimgt HT, stating, “[d]espite the lack of
merit and a clear determination by this Gafter a two day trial on the issues that no
attorney client relationship existed betwebe Defendants arjliT], the Defendant,

Martin Frantz, through his attorney Jonathon Frantz, has filed a lawsuit in state court
against [HT] for malpractice on the very saatleged facts and claims.” (Dkt. 5-3, ER
314, n. 2.) Appellants’ coaention that the malpractice swas not raised by IIB in its
Motion for Sanctions, and that itddhot have notice of such aliations, is thus false. In
addition, Appellants filed an objection tlee Motion for Sanctions and could have
addressed the malpractice sugriin since 1B had raised thesue, but chose not to do
so. (d., Dkt. 124.) Appellants were given thpportunity to respond but apparently
elected not to take it.

Before the sanctions hearing, 11B afded a Supplement to the Motion for
Sanctions. (Dkt. 7-6, EER 51&7.) The Supplement stated:

On June 5, 2015, IIB favarded an email correspondence from Mr. Frantz,

wherein Mr. Frantz states that he ‘pursued the disqualification case as a probe,’ so

that Mr. Katz could determine how THwould defend itself and determine

whether he wanted to file malpractice case againstl[Hon a contingency basis. .
... This email correspondemis further evidence of the bad faith filing in 1IB’s
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Adversary Proceeding, as apparently theye pursuing for reasons other than
they represented in the disqualification motion.

(Id., EER 517.)

In addition to filing the Supplement pritw the sanctions hearing, 11B also gave
Appellants and Attorney Frantz notice oéthposition that the June e-mail warranted
sanctions during the hearing by arguing ibae e-mail illustrated the DQ Motions were
brought for an improper purpose. (Dkt. 5=R 387-388.) Attorney Frantz addressed the
June e-mail during the sanctions hearingl&xed the e-malil illustrated Attorney Katz
thought Appellants had a great malpractiase against HT, armbntended Attorney
Katz’'s opinion spoke “volumes” about theerits of the malpractice suitld(, ER 399-
400.)

Contrary to Appellants’ contention @ppeal, both the malpractice suit and the
June e-mail were raised in oral argumefsppellants had notice of IIB’s claim that the
malpractice suit and June e-mail constituted fagh, and was given an opportunity to
respond to this claim in botriefing before, and oralgument during, the sanctions
hearing. The Bankruptcy Court did not deprAppellants or Attorney Frantz of due
process by considering the miaptice case and June e-mail when awarding sanctions.
Further, the Bankruptcy Court’'s sanctiamrgler makes clear that the malpractice
litigation was merely further evidence of badtaand willful misconduct. (Dkt. 5-3, ER
494.) Even without considdran of the malpractice suit éhe June e-mail, the Court
finds the Bankruptcy Court’s bad faith findimgas supported by ¢hrecord and was not

an abuse of discretion.
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5. Motionsto Disqualify Experts

Finally, Appellants claim the Bankruptcy @ erred by “mistakenly lumping the
Motions to disqualify 1IB’s gperts . . . along with the mondo disqualify 11B’s counsel
in its grant of sanctions.” (Dkt. 4, ER 32Appellants claim “none of the analysis the
bankruptcy court performed encompassedibéons to exclude the testimony by IIB’s
experts.” [d.) Appellants do not identify the amouwsft“costs” allegedly improperly
included in the sanctions award. Regardl#gsssanctions award was entered to punish
Appellants for filing the DQ Motions and sward IIB their cot associated with
defending such motions. The DQ Motiongatved not just Appellants’ attempt to
disqualify 11B’s counsel, but also theittempt to disqualify [IB’s expert witnesses
shortly before trial. A great deal of thearing on the DQ Matihs was devoted to the
latter issue, as was much oéthriefing. Further, a large part Judge Myers’ analysis in
the Order Denying Disqualification was focdsan explaining why Appellants’ attempt
to disqualify Mr. Wichman was not only mergke but also inexcusably delayed. (Dkt.
5-4, ER 514-521.) As such, the sanctionamproperly includethe costs IIB incurred

in defending against Appellants’ atipt to disqualify their experts.
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ORDER
For the foregoing reasons, the Bankrug@ourt's September 14, 2015 sanctions

award against Appellants and Attorney Frank~1RMED in its entirety.

DATED: August 31, 2016

T

5 Bgdward J. Lodge ©
’ Unlted States District Judge
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