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rtqdcvkqp."JctvgtÓu"gornq{ogpv"uvcvwu"ycu"ejcpigf"htqo"Ðhqt/ecwugÑ"vq"Ðcv/yknn0Ñ"Jctvgt"

enckou"vjcv"jg"ycu"pgxgt"ocfg"cyctg"qh"vjku"ejcpig"cpf"ctiwgu"vjcv"jg"tgockpgf"c"hqt/

ecwug"gornq{gg0"

Hqnnqykpi"vjku"fgoqvkqp."Jctvgt"uqwijv"vq"crrgcn"vjg"fgekukqp0"Chvgt"ugpfkpi"

Dkpmgtf"ownvkrng"gocknu"uggmkpi"kphqtocvkqp"tgictfkpi"vjg"rtqrgt"rtqegfwtgu"hqt"

kpkvkcvkpi"cp"crrgcn."ujg"tgurqpfgf"ykvj"c"ngvvgt"vjcv"uckf<""

Eqpukuvgpv"ykvj"vjg"rqnke{"iwkfgnkpgu."dgecwug"vjgtg"ycu"pq"ejcpig"vq"{qwt"
rc{."{qw"ygtg"mgrv"yjqng"kp"tgictf"vq"dgpghkvu."vjgtg"ctg"pq"crrgcn"tkijvu0"
Vjg"qrrqtvwpkv{"vq"dg"jgctf"cpf"pcog"engctkpi"tgncvgu"vq"vjqug"gornq{ggu"
yjq"ctg"kpfgrgpfgpv"eqpvtcevqtu."ugcuqpcn."vgorqtct{"qt"rtqdcvkqpct{0"Pqpg"
qh"yjkej"{qw"ctg0"Vjgtghqtg."{qwt"tgswguv"hqt"cp"crrgcn"jgctkpi"ku"fgpkgf"qp"
vjcv"dcuku0"

"
Fmv0"4;/4;."cv"30""



"
OGOQTCPFWO"FGEKUKQP"CPF"QTFGT"Î":"

Jctvgt"vjgp"hkngf"c"eqornckpv"ykvj"vjg"Kfcjq"Jwocp"Tkijvu"Eqookuukqp"

*ÐKJTEÑ+0"Urgekhkecnn{."jg"cnngigf"vjcv"vjg"Eqwpv{"fkuetkokpcvgf"cickpuv"jko"dcugf"qp"jku"

cig"yjgp"kv"tgcuukipgf"jcnh"qh"jku"uwrgtxkuqt{"tgurqpukdknkvkgu"vq"c"{qwpigt"gornq{gg"

*Mgxkp"Tg{pqnfu+."cpf"cickp"yjgp"kv"fgoqvgf"jko"cpf"rncegf"jko"qp"rtqdcvkqp"

hqnnqykpi"YknuqpÓu"kpxguvkicvkqp0"Cffkvkqpcnn{."Jctvgt"cnngigf"vjcv"kp"4236"vjg"Eqwpv{"

gpicigf"kp"cig/dcugf"fkuetkokpcvkqp"yjgp"kv"jktgf"Mgxkp"Tg{pqnfu"vq"dg"vjg"Ðcnvgtpcvkxg"

gogtigpe{"tgurqpug"ocpcigtÑ"ykvjqwv"ikxkpi"Jctvgt"cp"qrrqtvwpkv{"vq"crrn{"hqt"vjg"

rqukvkqp0""

Qp"Lwn{"36."4238."yjkng"JctvgtÓu"KJTE"eqornckpv"ycu"uvknn"rgpfkpi."jg"tgegkxgf"c"

pqvkeg"qh"vgtokpcvkqp"htqo"vjg"Eqwpv{0"Vjg"pqvkeg"fkf"pqv"urgekhkecnn{"gzrnckp"yj{"vjg"

Eqwpv{"ycu"vgtokpcvkpi"jko0"Kv"ukorn{"uvcvgf"vjcv"vjg"Eqwpv{"ycu"Ðwpucvkuhkgf"ykvj"]jku_"

rgthqtocpeg0Ñ"Fmv0"4;/36."cv"30"Vjg"pqvkeg"cnuq"kpenwfgf"kphqtocvkqp"tgictfkpi"vjg"rtqrgt"

rtqegfwtg"hqt"tgswguvkpi"c"rquv/vgtokpcvkqp"jgctkpi"kh"Jctvgt"dgnkgxgf"jku"vgtokpcvkqp"

ycu"vjg"rtqfwev"qh"wpncyhwn"fkuetkokpcvkqp0"Id."cv"3/50"Kv"kphqtogf"Jctvgt"vjcv"hcknwtg"vq"

uggm"c"tgxkgy"jgctkpi"yqwnf"eqpuvkvwvg"c"hcknwtg"vq"gzjcwuv"jku"tgogfkgu0"Id."cv"50"Jctvgt"

wnvkocvgn{"fkf"pqv"uggm"c"rquv/vgtokpcvkqp"jgctkpi0""

Vjg"KJTE"kuuwgf"kvu"fgvgtokpcvkqp"qp"Cwiwuv"48."4238."hkpfkpi"Jctvgt"eqwnf"pqv"

rtgxckn"qp"jku"cig"fkuetkokpcvkqp"enckou0"Jqygxgt."vjg"KJTE"fkf"pqv"eqpukfgt"JctvgtÓu"

vgtokpcvkqp"kp"tgcejkpi"vjku"eqpenwukqp"cpf"ocfg"pq"tghgtgpeg"vq"kv0"Rtguwocdn{."kvu"

fgvgtokpcvkqp"ycu"eqphkpgf"uqngn{"vq"cnngicvkqpu"ocfg"kp"JctvgtÓu"eqornckpv"hkngf"rtkqt"vq"

jku"vgtokpcvkqp0"Qp"Fgegodgt"43."4238."Jctvgt"hkngf"vjg"ncyuwkv"pqy"dghqtg"vjg"Eqwtv0""
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KKK0"NGICN"UVCPFCTF"

Uwooct{"lwfiogpv"ku"rtqrgt"Ðkh"vjg"oqxcpv"ujqyu"vjcv"vjgtg"ku"pq"igpwkpg"fkurwvg"

cu"vq"cp{"ocvgtkcn"hcev"cpf"vjg"oqxcpv"ku"gpvkvngf"vq"lwfiogpv"cu"c"ocvvgt"qh"ncy0Ñ"Hgf0"T0"

Ekx0"R0"78*c+0"Vjku"EqwtvÓu"tqng"cv"uwooct{"lwfiogpv"ku"pqv"Ðvq"ygkij"vjg"gxkfgpeg"cpf"

fgvgtokpg"vjg"vtwvj"qh"vjg"ocvvgt"dwv"vq"fgvgtokpg"yjgvjgt"vjgtg"ku"c"igpwkpg"kuuwg"hqt"

vtkcn0Ñ"Zetwick v. Cty. of Yolo.":72"H05f"658."663"*;vj"Ekt0"4239+"*ekvcvkqp"qokvvgf+0"Kp"

eqpukfgtkpi"c"oqvkqp"hqt"uwooct{"lwfiogpv."vjku"Eqwtv"owuv"Ðxkgy]_"vjg"hcevu"kp"vjg"

pqp/oqxkpi"rctv{Óu"hcxqt0Ñ"Id."Vq"fghgcv"c"oqvkqp"hqt"uwooct{"lwfiogpv."vjg"tgurqpfgpv"

pggf"qpn{"rtgugpv"gxkfgpeg"wrqp"yjkej"Ðc"tgcuqpcdng"lwtqt"ftcykpi"cnn"kphgtgpegu"kp"

hcxqt"qh"vjg"tgurqpfgpv"eqwnf"tgvwtp"c"xgtfkev"kp"]jku"qt"jgt_"hcxqt0Ñ"Id."*ekvcvkqp"qokvvgf+0"

Ceeqtfkpin{."vjku"Eqwtv"owuv"gpvgt"uwooct{"lwfiogpv"kh"c"rctv{"Ðhcknu"vq"ocmg"c"ujqykpi"

uwhhkekgpv"vq"guvcdnkuj"vjg"gzkuvgpeg"qh"cp"gngogpv"guugpvkcn"vq"vjcv"rctv{Óu"ecug."cpf"qp"

yjkej"vjcv"rctv{"yknn"dgct"vjg"dwtfgp"qh"rtqqh"cv"vtkcn0Ñ"Celotex Corp. v. Catrett."699"W0U0"

539."544"*3;:8+0"Vjg"tgurqpfgpv"ecppqv"ukorn{"tgn{"qp"cp"wpuyqtp"chhkfcxkv"qt"vjg"

rngcfkpiu"vq"fghgcv"c"oqvkqp"hqt"uwooct{"lwfiogpv="tcvjgt"vjg"tgurqpfgpv"owuv"ugv"hqtvj"

vjg"Ðurgekhke"hcevu.Ñ"uwrrqtvgf"d{"gxkfgpeg."ykvj"Ðtgcuqpcdng"rctvkewnctkv{Ñ"vjcv"rtgenwfgu"

uwooct{"lwfiogpv0"Far Out Productions, Inc. v. Oskar."469"H05f";:8.";;9"*;vj"Ekt0"

4223+0"""

KX0"CPCN[UKU"

JctvgtÓu"cogpfgf"eqornckpv"kpenwfgu"vjg"hqnnqykpi"ecwugu"qh"cevkqp<"*3+"cig"

fkuetkokpcvkqp"kp"xkqncvkqp"qh"Vkvng"XKK"qh"vjg"Ekxkn"Tkijvu"Cev"qh"3;86"*ÐVkvng"XKKÑ+"cpf"

vjg"Cig"Fkuetkokpcvkqp"kp"Gornq{ogpv"Cev"*ÐCFGCÑ+="*4+"tgvcnkcvqt{"fkuejctig"kp"
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xkqncvkqp"qh"Vkvng"XKK"cpf"vjg"CFGC="*5+"uvcvg"ncy"dtgcej"qh"eqpvtcev"cpf"vjg"eqxgpcpv"qh"

iqqf"hckvj"cpf"hckt"fgcnkpi="cpf"*6+"fgpkcn"qh"rtqegfwtcn"fwg"rtqeguu"kp"xkqncvkqp"qh"vjg"

Hkhvj"cpf"Hqwtvggpvj"Cogpfogpvu"qh"vjg"Wpkvgf"Uvcvgu"Eqpuvkvwvkqp0"Vjg"Eqwpv{"jcu"

oqxgf"hqt"uwooct{"lwfiogpv"qp"cnn"enckou0"

C0"Cig"Fkuetkokpcvkqp"Enckou"

1. Applicable Law 

Kv"ku"ygnn"guvcdnkujgf"vjcv"vjg"Ðeqortgjgpukxg"tgogfkcn"uejgog"qh"vjg"CFGC"

fgoqpuvtcvgu"vjcv"Eqpitguu"kpvgpfgf"vjg"CFGC"vq"ugtxg"cu"vjg"gzenwukxg"ogcpu"hqt"

rwtuwkpi"enckou"qh"cig"fkuetkokpcvkqp"kp"gornq{ogpv0Ñ"Ahlmeyer v. Nev. Sys. of Higher 

Educ.."777"H05f"3273."327:"*;vj"Ekt0"422;+0"Cu"uwej."qpn{"JctvgtÓu"encko"qh"cig"

fkuetkokpcvkqp"wpfgt"vjg"CFGC"ku"rtqrgt."cpf"jku"encko"qh"cig"fkuetkokpcvkqp"kp"xkqncvkqp"

qh"Vkvng"XKK"ku"FKUOKUUGF0""

Vjg"CFGC"ocmgu"kv"Ðwpncyhwn"hqt"cp"gornq{gt"0"0"0"vq"fkuejctig"cp{"kpfkxkfwcn.Ñ"

qt"qvjgtykug"fkuetkokpcvg"cickpuv"cp"gornq{gg"dgecwug"qh"vjgkt"cig0"4;"W0U0E0"¸"845*c+0"

ÐVq"rtqxg"fkuetkokpcvkqp"dgecwug"qh"cig."]Jctvgt_"owuv"kpvtqfweg"gxkfgpeg"htqo"yjkej"c"

tgcuqpcdng"lwt{"eqwnf"eqpenwfg."kp"nkijv"qh"eqooqp"gzrgtkgpeg."vjcv"kv"ycu"oqtg"nkmgn{"

vjcp"pqv"vjcv"vjg"gornq{gtÓu"cfxgtug"cevkqp"ycu"oqvkxcvgf"d{"eqpukfgtcvkqp"qh"jku"cig0Ñ"

Maxfield v. Brigham Young Univ.–Idaho."49"H0"Uwrr0"5f"3299."32:8"*F0"Kfcjq"4236+"

*ekvkpi"Furnco Construction Corp. v. Waters."65:"W0U0"789."79;Î:2"*3;9:++0"ÐCig"

fkuetkokpcvkqp"ecp"dg"guvcdnkujgf"vjtqwij"gkvjgt"fktgev"qt"kpfktgev"gxkfgpeg0Ñ"Mousaw v. 

Teton Outfitters."NNE."Pq0"6/36/EX/2272:/GLN/TGD."4238"YN"7968566."cv",6"*F0"

Kfcjq"Ugrv0"52."4238+"*ekvkpi"Coghlan v. Am. Seafoods Co.."NNE."635"H05f"32;2."32;7"
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*;vj"Ekt0"4227++0"Jqygxgt."ukorn{"rtqxkpi"cig"Ðrnc{gf"c"tqngÑ"kp"vjg"fgekukqp"vq"

fkuejctig"cp"gornq{gg"ku"pqv"gpqwij="tcvjgt."Ðc"rnckpvkhh"owuv"rtqxg"vjcv"cig"ycu"vjg"

Òdwv/hqtÓ"ecwug"qh"vjg"gornq{gtÓu"cfxgtug"cevkqp0Ñ"Gross v. FBL Fin. Servs., Inc.."779"

W0U0"389."398"*422;+"*jqnfkpi"vjcv"okzgf/oqvkxg"vjgqt{"crrnkecdng"vq"Vkvng"XKK"enckou"ku"

pqv"cxckncdng"kp"CFGC"enckou+0"

" Vjg"Pkpvj"Ektewkv"wvknk¦gu"vjg"vjtgg/uvgr"McDonnell Douglas"dwtfgp/ujkhvkpi"

htcogyqtm"vq"cpcn{¦g"cig"fkuetkokpcvkqp"ecugu0"Id.="see also Wallis v. J.R. Simplot Co.."

48"H05f"::7."::;"*;vj"Ekt0"3;;6+0"Wpfgt"vjku"htcogyqtm."vjg"gornq{gg"owuv"hktuv"

guvcdnkuj"c"rtkoc"hcekg"ecug"qh"cig"fkuetkokpcvkqp0"Qpeg"vjg"gornq{gg"jcu"fqpg"uq."vjg"

dwtfgp"ujkhvu"vq"vjg"gornq{gt"vq"ctvkewncvg"c"ngikvkocvg."pqp/fkuetkokpcvqt{"tgcuqp"hqt"kvu"

cfxgtug"gornq{ogpv"cevkqp0"Kh"vjg"gornq{gt"ucvkuhkgu"kvu"dwtfgp."vjg"gornq{gg"owuv"vjgp"

rtqxg"vjcv"vjg"tgcuqp"cfxcpegf"d{"vjg"gornq{gt"eqpuvkvwvgu"ogtg"rtgvgzv"hqt"wpncyhwn"

fkuetkokpcvkqp0"Diaz v. Eagle Produce Ltd. P’ship."743"H05f"3423."3429"*;vj"Ekt0"422:+"

*kpvgtpcn"ekvcvkqpu"qokvvgf+0""

Rnckpvkhhu"ecp"guvcdnkuj"c"rtkoc"hcekg"ecug"dcugf"qp"ektewouvcpvkcn"gxkfgpeg"d{"

ujqykpi"vjg"hqnnqykpi<"*3+"vjcv"vjg{"ctg"ogodgtu"qh"c"rtqvgevgf"encuu="*4+"vjcv"vjg{"ygtg"

swcnkhkgf"hqt"vjgkt"rqukvkqpu"cpf"rgthqtokpi"vjgkt"lqdu"ucvkuhcevqtkn{="*5+"vjcv"vjg{"

gzrgtkgpegf"cfxgtug"gornq{ogpv"cevkqpu="cpf"*6+"vjcv"ukoknctn{"ukvwcvgf"kpfkxkfwcnu"

qwvukfg"qh"vjgkt"rtqvgevgf"encuu"ygtg"vtgcvgf"oqtg"hcxqtcdn{."qt"qvjgt"ektewouvcpegu"

uwttqwpfkpi"vjg"cfxgtug"gornq{ogpv"cevkqp"ikxg"tkug"vq"cp"kphgtgpeg"qh"fkuetkokpcvkqp0"

See"Hawn v. Exec. Jet Mgmt., Inc.."837"H05f"3373."3377"*;vj"Ekt0"4232+"*swqvkpi"

Peterson v. Hewlett-Packard Co.."57:"H05f"7;;."825"*;vj"Ekt0"4226++0"ÐVjg"tgswkukvg"
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fgitgg"qh"rtqqh"pgeguuct{"vq"guvcdnkuj"c"rtkoc"hcekg"ecug"hqt"0"0"0"CFGC"enckou"qp"

uwooct{"lwfiogpv"ku"okpkocn"cpf"fqgu"pqv"gxgp"pggf"vq"tkug"vq"vjg"ngxgn"qh"c"

rtgrqpfgtcpeg"qh"vjg"gxkfgpeg0Ñ"Wallis."48"H05f"cv"::;="see also Chuang v. Univ. of Cal. 

Davis, Bd. of Trs.."447"H05f"3337."3346"*;vj"Ekt0"4222+"*ÐCu"c"igpgtcn"ocvvgt."vjg"

rnckpvkhh"kp"cp"gornq{ogpv"fkuetkokpcvkqp"cevkqp"pggf"rtqfweg"xgt{"nkvvng"gxkfgpeg"kp"

qtfgt"vq"qxgteqog"cp"gornq{gtÓu"oqvkqp"hqt"uwooct{"lwfiogpv0Ñ+0""

2. Application 

" Vjg"Eqwpv{Óu"ogoqtcpfwo"kp"uwrrqtv"qh"kvu"oqvkqp"hqt"uwooct{"lwfiogpv"

Ðikxg]u_"Jctvgt"vjg"dgpghkv"qh"vjg"fqwdvÑ"cpf"eqpegfgu"vjcv"jg"ecp"guvcdnkuj"c"rtkoc"hcekg"

ecug"qp"jku"CFGC"encko0"Fmv0"4;/3."cv"80"Cu"uwej."vjg"dwtfgp"ujkhvu"vq"vjg"Eqwpv{"vq"

Ðctvkewncvg"uqog"ngikvkocvg."pqpfkuetkokpcvqt{"tgcuqp"hqt"vjg"ejcnngpigf"cevkqp0Ñ"Hawn."

837"H05f"cv"33770""

Vjg"Eqwpv{"jcu"engctn{"ogv"vjku"dwtfgp0"Rtkqt"vq"JctvgtÓu"fgoqvkqp."vjg"Eqwpv{"

tgegkxgf"ownvkrng"eqornckpvu"cdqwv"jko"htqo"jku"eq/yqtmgtu."kpenwfkpi"cnngicvkqpu"qh"

{gnnkpi."xgtdcn"cdwug."cpf"tgvcnkcvkqp"cickpuv"uwdqtfkpcvgu0"Cp"kpvgtpcn"kpxguvkicvkqp"

eqttqdqtcvgf"vjgug"enckou"cpf"tgxgcngf"cffkvkqpcn"cnngicvkqpu"qh"okueqpfwevÏkpenwfkpi"

vjg"uvcvgogpv"qh"c"hqtogt"uwdqtfkpcvg"yjq"gxgpvwcnn{"tgukipgf"fwg"vq"JctvgtÓu"

okuvtgcvogpv"qh"jgt0"Jctvgt"jkougnh."cnvjqwij"ujkhvkpi"vjg"dncog"vq"jku"eq/yqtmgtu."

cfokvvgf"vq"tckukpi"jku"xqkeg"cpf"ewtukpi"cv"qvjgt"gornq{ggu0"Vjku"kpvgtpcn"kpxguvkicvkqp."

yjkej"hqwpf"ocp{"qh"vjg"cnngicvkqpu"cickpuv"Jctvgt"vq"dg"etgfkdng."ucvkuhkgu"vjg"Eqwpv{Óu"

dwtfgp"jgtg0""
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" Vjg"dwtfgp"vjgp"ujkhvu"dcem"vq"Jctvgt"vq"Ðtckug"c"vtkcdng"kuuwg"qh"ocvgtkcn"hcev"cu"vq"

yjgvjgt"vjg"]Eqwpv{Óu_"rtqhhgtgf"tgcuqpu"hqt"]vjg"cfxgtug"gornq{ogpv"cevkqp"ctg_"ogtg"

rtgvgzv"hqt"wpncyhwn"fkuetkokpcvkqp0Ñ"Id.""ÐC"rnckpvkhh"ecp"ujqy"rtgvgzv"fktgevn{."d{"

ujqykpi"vjcv"fkuetkokpcvkqp"oqtg"nkmgn{"oqvkxcvgf"vjg"gornq{gt."qt"kpfktgevn{."d{"

ujqykpi"vjcv"vjg"gornq{gtÓu"gzrncpcvkqp"ku"wpyqtvj{"qh"etgfgpeg0Ñ"Vasquez v. Cty. of Los 

Angeles."56;"H05f"856."863"*;vj"Ekt0"4225+."cu"cogpfgf"*Lcp0"4."4226+0"Kh"vjg"rnckpvkhh"

rtqxgu"rtgvgzv"kpfktgevn{."ektewouvcpvkcn"gxkfgpeg"qh"rtgvgzv"owuv"dg"Ðurgekhke"cpf"

uwduvcpvkcnÑ"vq"uwtxkxg"c"oqvkqp"hqt"uwooct{"lwfiogpv0"Lyons v. England."529"H05f"

32;4."3334"*;vj"Ekt0"4224+0"

" Jctvgt"tckugu"vyq"vjgqtkgu"kp"uwrrqtv"qh"jku"cnngicvkqp"vjcv"vjg"Eqwpv{Óu"uvcvgf"

tgcuqpu"hqt"jku"fgoqvkqp"ctg"ogtg"rtgvgzv0"Hktuv."jg"enckou"Yknuqp"fkf"pqv"eqorngvg"c"

vjqtqwij"cpf"ectghwn"kpxguvkicvkqp"kpvq"vjg"eqornckpvu"tckugf"d{"JctvgtÓu"eq/yqtmgtu."cpf"

ugeqpf."jg"enckou"vjg"Eqwpv{Óu"hcknwtg"vq"rtqoqvg"jko"vq"OctujcnnÓu"xcecvgf"rqukvkqp"kp"

4237"ku"hwtvjgt"rtqqh"qh"rtgvgzv0""

a. Wilson’s Investigation 

" Kp"uwrrqtv"qh"jku"hktuv"vjgqt{."Jctvgt"ekvgu"vq"Mastro v. Potomac Elec. Power Co.."

669."H05f":65"*W0U0"Crr0"F0E0."4228+."c"ecug"vjcv"kpxqnxgu"c"rtg/vgtokpcvkqp"

kpxguvkicvkqp0"Vjgtg."vjg"Wpkvgf"Uvcvgu"Eqwtv"qh"Crrgcnu"hqt"vjg"Fkuvtkev"qh"Eqnwodkc"

fgpkgf"cp"gornq{gtÓu"oqvkqp"hqt"uwooct{"lwfiogpv"qp"c"tceg/dcugf"fkuetkokpcvkqp"

encko."hkpfkpi"Ðvjg"kpxguvkicvkqp"0"0"0"ncemgf"vjg"ectghwn."u{uvgocvke"cuuguuogpvu"qh"

etgfkdknkv{"qpg"yqwnf"gzrgev"kp"cp"kpswkt{"qp"yjkej"cp"gornq{ggÓu"tgrwvcvkqp"cpf"
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nkxgnkjqqf"fgrgpfgf0Ñ"Mastro."669"H05f"cv":770"Vjg"eqwtv"eqpukfgtgf"cp"kpeqorngvg."rtg/

vgtokpcvkqp"kpxguvkicvkqp"uwej"cu"vjcv"vq"dg"ogtg"rtgvgzv"hqt"tcekcn"fkuetkokpcvkqp0"See id.""

Vjg"kpxguvkicvkqp"cv"kuuwg"kp"Mastro."jqygxgt. fkhhgtgf"octmgfn{"htqo"vjg"

kpxguvkicvkqp"jgtg0"Kp"Mastro."vjg"kpxguvkicvqt"hckngf"vq"kpvgtxkgy"vjg"ceewugf"gornq{gg"

dghqtg"uwdokvvkpi"jku"tgrqtv"vq"ocpcigogpv0"Id."Vjg"eqwtv"dgnkgxgf"vjku"rwv"vjg"gornq{gg"

Ðqp"vjg"fghgpukxgÑ"yjgp"jg"ycu"hkpcnn{"cnnqygf"vq"ujctg"jku"xgtukqp"qh"gxgpvu"ykvj"

ocpcigogpv0"Id."Jgtg."Yknuqp"kpvgtxkgygf"Jctvgt"rtkqt"vq"uwdokvvkpi"jku"

tgeqoogpfcvkqp"vq"vjg"Eqwpv{."rtqxkfkpi"jko"ykvj"cp"qrrqtvwpkv{"vq"tgurqpf"vq"vjg"

cnngicvkqpu"cpf"vq"tgeqoogpf"hwtvjgt"kpvgtxkgyggu0""

Cffkvkqpcnn{."Ðkp"eqpfwevkpi"cp"kpxguvkicvkqp"vjcv"tguvgf"gpvktgn{"qp"vjg"swguvkqp"qh"

etgfkdknkv{."]vjg"Mastrokpxguvkicvqt_"guejgygf"eqpukfgtcvkqp"qh"cp{"kpfkekc"qh"

etgfkdknkv{0Ñ"Id."cv":780"Kpuvgcf."vjg"kpxguvkicvqt"uggogf"vq"dcug"Ðjku"fgvgtokpcvkqp"qp"

ujggt"ygkijv"qh"pwodgtu0Ñ"Id."Jgtg."Yknuqp"pqv"qpn{"eqpukfgtgf"vjg"etgfkdknkv{"qh"vjg"

xctkqwu"kpvgtxkgyggu."dwv"jku"tgrqtv"urgekhkecnn{"kpfkecvgf"vjqug"kpvgtxkgyggu"jg"hqwpf"vq"

dg"etgfkdng"cpf"vjqugÏkpenwfkpi"cp"kpvgtxkgygg"cfxgtug"vq"JctvgtÏjg"dgnkgxgf"ncemgf"

etgfkdknkv{0""

Cfokvvgfn{."Yknuqp"qpn{"kpvgtxkgygf"qpg"kpfkxkfwcn"Jctvgt"uwiiguvgf0"Jqygxgt."c"

vjqtqwij"kpxguvkicvkqp"fqgu"pqv"pgeguuctkn{"tgswktg"vjcv"cp"kpxguvkicvqt"kpvgtxkgy"gxgt{"

rquukdng"ykvpguu0"Yjkng"vgnnkpi"Jctvgt"Ðlwuv"ugnhkujn{."K"fqpÓv"ycpv"vq"kpvgtxkgy"c"fq¦gp"

rgqrngÑ"oc{"jcxg"dggp"c"rqqt"ejqkeg"qh"yqtfu."pqvjkpi"cdqwv"YknuqpÓu"cevwcn"

kpxguvkicvkqp"uggou"kortqrgt"qt"ewtuqt{0"Jku"kpxguvkicvkqp"kpenwfgf"kpvgtxkgyu"ykvj"

ugxgp"kpfkxkfwcnu."kpenwfkpi"Jctvgt"jkougnh."cpf"c"jcpfhwn"qh"JctvgtÓu"eq/yqtmgtuÏdqvj"



"
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ewttgpv"cpf"hqtogt0"Jku"tgrqtv"vq"vjg"Eqwpv{"fgvckngf"vjg"kphqtocvkqp"ingcpgf"htqo"gcej"

kpvgtxkgy"cpf"fkuewuugf"vjg"etgfkdknkv{"qh"ocp{"qh"vjg"enckou"ocfg"vjgtgkp0"Uwej"cp"

kpxguvkicvkqp"fqgu"pqv"tckug"eqpegtpu"qh"kpeqorngvgpguu"nkmg"vjqug"fkuewuugf"kp"Mastro0"

Nkmgykug."pqvjkpi"kp"vjg"tgeqtf"Ðecnn]u_"kpvq"swguvkqp"yjgvjgt"]vjg"Eqwpv{Óu_"

kpxguvkicvkqp"ycu"c"tgcuqpcdn{"qdlgevkxg"cuuguuogpv"qh"vjg"ektewouvcpegu0Ñ"Id."cv":790"

Yjkng"Jctvgt"enckou"Yknuqp."cu"c"Eqwpv{"gornq{gg."ycu"Ðpqv"c"pgwvtcn"kpxguvkicvqt"cu"

tgswktgfÑ"d{"vjg"Eqwpv{Óu"4237"Rqnke{"Ocpwcn."vjg"ocpwcn"kvugnh"fqgu"pqv"fghkpg"Ðpgwvtcn"

kpxguvkicvqt.Ñ"pqt"fqgu"Jctvgt"rtqxkfg"cp{"rgtuwcukxg"uwrrqtv"hqt"vjg"pqvkqp"vjcv"c"Eqwpv{"

gornq{gg"eqwnf"pqv"dg"c"pgwvtcn"rctv{0"Cf. Miller v. Lemhi County."Pq0"6/37/EX/22378/

GLN/EYF."4239"YN"47;255:."cv",37"*F0"Kfcjq"Lwpg"35."4239+ *ÐQp"vjg"qpg"jcpf."vjg"

rtqugewvqt"gpicigf"kp"cp"kpxguvkicvkqp0"Qp"vjg"qvjgt."jg"ugtxgf"cu"cp"cigpv"qh"vjg"

Eqookuukqpgtu"hqt"vjg"rwtrqug"qh"cfxkukpi"vjgo"qp"vjgkt"fgekukqp0"Vjgug"hcevu"cnqpg"ctg"

pqv"uwhhkekgpv"vq"fgoqpuvtcvg"vjg"crrgctcpeg"qh"qt"cevwcn"dkcu0Ñ+0"Pqvjkpi"kp"vjg"tgeqtf"

kpfkecvgu."pqt"jcu"Jctvgt"guvcdnkujgf."cp{"kortqrgt"eqppgevkqp"dgvyggp"Yknuqp"cpf"

qvjgtu"kpxqnxgf"kp"vjg"Jctvgt"kpxguvkicvkqp0"

Jctvgt"fqgu."jqygxgt."cnngig"vjcv"d{"ejqqukpi"Yknuqp"vq"kpxguvkicvg"vjg"

eqornckpvu."Ðvjg"Eqwpv{"eqwnf"jkfg"hcevu"rgtvckpkpi"vq"vjg"hwnn"ueqrg"cpf"cfgswce{"qh"vjg"

kpxguvkicvkqp"dgjkpf"vjg"ewtvckp"qh"cvvqtpg{/enkgpv"eqphkfgpvkcnkv{0Ñ"Fmv0"69."cv"5/60"Vjku"

encko"crrgctu"vq"dg"dcugf"qp"urgewncvkqp0"Vjg"Eqwpv{"jcu"rtgugpvgf"YknuqpÓu"gpvktg"

ytkvvgp"tgrqtv"qh"vjg"kpxguvkicvkqp"*vjcv"Yknuqp"rtqxkfgf"vq"vjg"Eqwpv{"rtkqt"vq"kvu"

fgekukqp"vq"fgoqvg"Jctvgt+."cpf"Jctvgt"jcu"pqv"ujqyp"vjcv"jg"ycu"rtglwfkegf"d{"YknuqpÓu"

uvcvwu"cu"cp"cvvqtpg{0"Uwej"dcugnguu"cuugtvkqpu"ctg"pqv"gpqwij"vq"ucvkuh{"jku"dwtfgp"jgtg0"



"
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Ceeqtfkpin{."vjg"Eqwtv"hkpfu"vjcv"vjg"pcvwtg"qh"YknuqpÓu"kpxguvkicvkqp"fqgu"pqv"uwrrqtv"

JctvgtÓu"enckou"qh"rtgvgzv0""

b. Failure to Promote 

Jctvgt"pgzv"ctiwgu"vjcv"vjg"Eqwpv{Óu"hcknwtg"vq"rtqoqvg"jko"vq"tgrnceg"Octujcnn"kp"

4237"uwrrqtvu"cp"kphgtgpeg"qh"fkuetkokpcvqt{"oqvkxg"cpf"ugtxgu"cu"hwtvjgt"rtqqh"qh"

rtgvgzv0"Vjg"Eqwpv{"eqpvgpfu"vjcv"vjg"Eqwtv"ecppqv"gpvgtvckp"vjku"encko"dgecwug"Jctvgt"

hckngf"vq"gzjcwuv"jku"cfokpkuvtcvkxg"tgogfkgu0""Yjkng"vjg"Eqwpv{"ku"pqv"eqttgev"kp"

cuugtvkpi"Jctvgt"owuv"gzjcwuv"jku"cfokpkuvtcvkxg"tgogfkgu"wpfgt"cp"CFGC"encko."Jctvgt"

ku"tgswktgf"vq"cv"ngcuv"hkng"c"ejctig"qh"fkuetkokpcvkqp"ykvj"vjg"Gswcn"Gornq{ogpv"

Qrrqtvwpkv{"Eqookuukqp"]GGQE_"qt"ykvj"cp"crrtqrtkcvg"uvcvg"cigpe{"*kp"vjku"ecug."vjg"

KJTE+0"See Sproul v. Washoe Barton Med. Clinic."Pq0"5/32/EX/22:23/TEL/XRE."4235"

YN"39;43:9."cv",33/35"*F0"Pgx0"Crt0"48."4235+"*ÐCnvjqwij"cp"CFGC"rnckpvkhh"pggf"pqv"

gzjcwuv"cfokpkuvtcvkxg"tgogfkgu"cu"c"rtgtgswkukvg"vq"uwkv."ujg"owuv"hkng"c"ejctig"qh"

fkuetkokpcvkqp"ykvj"vjg"GGQE"qt"vjg"gswkxcngpv"uvcvg"cigpe{"0"0"0Ñ+"*ekvkpi"Sanchez v. Pac. 

Power Co.."369"H05f"32;9."32;;"*;vj"Ekt03;;:++0""

Jgtg."Jctvgt"hkngf"cp"cig"fkuetkokpcvkqp"encko"ykvj"vjg"KJTE"kp"42370"Jqygxgt."

vjcv"encko"ycu"rtkoctkn{"dcugf"qp"JctvgtÓu"fgoqvkqp"ykvjqwv"c"tgfwevkqp"kp"rc{"cpf"ocfg"

pq"tghgtgpeg"vq"vjg"Eqwpv{Óu"hcknwtg"vq"rtqoqvg"jko"vq"OctujcnnÓu"xcecvgf"rqukvkqp0"Cu"

uwej."JctvgtÓu"4237"KJTE"encko"yqwnf"pqtocnn{"pqv"ucvkuh{"vjg"tgswktgogpv"vjcv"jg"hkng"c"

ejctig"qh"fkuetkokpcvkqp"tgictfkpi"vjg"Eqwpv{Óu"hcknwtg"vq"rtqoqvg"jko"vq"OctujcnnÓu"

xcecvgf"rqukvkqp"kp"42370"
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Jqygxgt."vjg"Pkpvj"Ektewkv"jcu"gzrnckpgf"vjcv"Ðkpekfgpvu"qh"fkuetkokpcvkqp"pqv"

kpenwfgf"kp"cp"GGQE"ejctigÑ"oc{"uvknn"dg"eqpukfgtgf"d{"c"hgfgtcn"eqwtv"kh"Ðvjg"pgy"

enckou"ctg"nkmg"qt"tgcuqpcdn{"tgncvgf"vq"vjg"cnngicvkqpu"eqpvckpgf"kp"vjg"GGQE"ejctig0Ñ"

Green v. Los Angeles County Superintendent of Sch.."::5"H04f"3694."3697/98"*;vj"Ekt0"

3;:;+"*kpvgtpcn"swqvcvkqp"octmu"qokvvgf+0"Vq"ocmg"vjku"fgvgtokpcvkqp."vjg"Eqwtv"

Ðkpswktgu"yjgvjgt"vjg"qtkikpcn"GGQE"kpxguvkicvkqp"yqwnf"jcxg"gpeqorcuugf"vjg"

cffkvkqpcn"ejctigu0Ñ"Id."Cfokvvgfn{."vjgug"ecugu"kpxqnxgf"Vkvng"XKK"enckou"tcvjgt"vjcp"

CFGC"enckou0"Jqygxgt."vjg"Eqwtv"hkpfu"uwej"cp"crrtqcej"gswcnn{"crrnkecdng"kp"vjg"

CFGC"eqpvgzv0"See"Williams v. Lorenz."Pq0"37/ex/266;6/DNH."423:"YN"6225677"cv",8/

9 *P0F0"Ecn0"Cwi0"44."423:+"*cfqrvkpi"c"ukoknct"crrtqcej+0""

Jgtg."JctvgtÓu"hcknwtg"vq"rtqoqvg"encko"ku"uwhhkekgpvn{"tgncvgf"vq"vjg"cnngicvkqpu"

ocfg"kp"jku"4237"ejctig"qh"fkuetkokpcvkqp"hkngf"ykvj"vjg"KJTE"vq"cnnqy"kv"vq"rtqeggf0"Jku"

cevwcn"ejctig"cnngigf"fkuetkokpcvkqp"kp"vjg"Eqwpv{Óu"fgekukqp"vq"fgoqvg"jko."cu"ygnn"cu"

fkuetkokpcvkqp"kp"vjg"Eqwpv{Óu"jktkpi"qh"Tg{pqnfuÏc"ocp"{qwpigt"vjcp"JctvgtÏvq"ugtxg"

cu"vjg"Eqwpv{Óu"Cnvgtpcvkxg"Gogtigpe{"Tgurqpug"Ocpcigt."ykvjqwv"rtqxkfkpi"Jctvgt"cp"

qrrqtvwpkv{"vq"crrn{"hqt"vjg"rqukvkqp0"Vjku"encko"ku"gzvtgogn{"ukoknct"vq"JctvgtÓu"

cnngicvkqp"qh"cig"fkuetkokpcvkqp"kp"vjg"Eqwpv{Óu"hcknwtg"vq"rtqoqvg"jko"vq"hknn"OctujcnnÓu"

rqukvkqp0"Dgecwug"vjku"encko"ku"Ðnkmg"]cpf_"tgcuqpcdn{"tgncvgf"vq"vjg"cnngicvkqpu"eqpvckpgf"

kp"vjg"]KJTE_"ejctig.Ñ"vjg"Eqwtv"oc{"rtqrgtn{"eqpukfgt"kv"pqy0""

Vjg"Eqwpv{"ctiwgu"vjcv."gxgp"kh"Jctvgt"jcu"ucvkuhkgf"vjg"cfokpkuvtcvkxg"tgogfkgu"

tgswktgogpv."jg"uvknn"ecppqv"uweeggf"qp"vjku"encko"dgecwug"jg"hckngf"vq"crrn{"hqt"vjg"

rqukvkqp0"Yjkng"c"hcknwtg"vq"crrn{"pqtocnn{"rtgxgpvu"c"enckocpv"htqo"uweeggfkpi"qp"c"
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hcknwtg"vq"rtqoqvg"encko."c"hcknwtg"vq"crrn{"fwg"vq"fkuetkokpcvkqp"oc{"cnngxkcvg"vjcv"

tgswktgogpv0"See Bouman v. Block.";62"H04f"343."3443"*;vj"Ekt0"3;:9+"*gzrnckpkpi"vjcv"Ðc"

rgtuqp"oc{"jcxg"uvcpfkpi"kp"c"Vkvng"XKK"cevkqp"vq"ejcnngpig"fkuetkokpcvqt{"rtcevkegu"gxgp"

kh"ujg"fkf"pqv"crrn{"hqt"vjg"rqukvkqp"ujg"enckou"ycu"enqugf"vq"jgt"dgecwug"qh"

fkuetkokpcvkqp0Ñ+="Yartzoff v. Thomas.":2;"H04f"3593."3597"*;vj"Ekt0"3;:9+"*ÐKp"wpwuwcn"

ektewouvcpegu."hcknwtg"vq"crrn{"hqt"c"rqukvkqp"oc{"pqv"xkvkcvg"c"Vkvng"XKK"cevkqp0Ñ+0"

Ceeqtfkpin{."vjg"Eqwtv"owuv"fgvgtokpg"yjgvjgt"fkuetkokpcvkqp"ycu"vjg"ecwug"qh"JctvgtÓu"

hcknwtg"vq"crrn{"hqt"vjg"Fktgevqt"xcecpe{"kp"42370"Vjg"Eqwpv{Óu"4235"Rqnke{"cpf"

Rtqegfwtg"Ocpwcn"uvcvgu<"""

Xcecpekgu"hqt"gornq{ogpv"kp"Dqppgt"Eqwpv{"ujcnn"dg"cppqwpegf"d{"vjg"
Jwocp"Tguqwteg"Qhhkeg"kp"vjg"hqnnqykpi"ocppgt<"
30" Cp"gockn"vq"cnn"gornq{ggu"hqt"kpvgtpcn"crrnkecvkqpu0"
40" Tgikuvtcvkqp"ykvj"vjg"Dqppgt"Eqwpv{"Qhhkeg"qh"vjg"Kfcjq"Fgrctvogpv"qh"

Ncdqt"
50" Rquvkpi"qp"vjg"dwnngvkp"dqctf"qwvukfg"vjg"Jwocp"Tguqwtegu"Qhhkeg"cpf"

qp"vjg"Dqppgt"Eqwpv{"Ygdukvg0"
60" Qvjgt"ogcpu"fggogf"pgeguuct{"tgictfkpi"hknnkpi"vjg"rqukvkqp0""

"
Fmv0"4;/48."cv"350""

Vjg"tgeqtf"kpfkecvgu"vjcv"Octujcnn"pqvkhkgf"vjg"Eqwpv{"qh"jgt"korgpfkpi"

tgvktgogpv"ugxgtcn"oqpvju"rtkqt"vq"jgt"fgrctvwtg0"Yjkng"vjg"Eqwpv{"enckou"vq"jcxg"

cfxgtvkugf"vjg"qrgp"rqukvkqp."kv"tgockpu"wpengct"yjcv"vjcv"cfxgtvkugogpv"gpvckngf0"Jctvgt"

enckou"jg"pgxgt"tgegkxgf"cp"gockn"qt"cp{"qvjgt"hqto"qh"personal"pqvkeg"tgictfkpi"cp"

qrrqtvwpkv{"vq"crrn{"hqt"vjg"rqukvkqp0"Jqygxgt."jg"fqgu"pqv"fkurwvg"vjcv"vjg"Eqwpv{"

cfxgtvkugf"vjg"rqukvkqp."qt"vjcv"jg"ycu"cyctg"qh"OctujcnnÓu"korgpfkpi"tgvktgogpv0"Kp"hcev."

Jctvgt"cfokvu"vjcv"jg"tgegkxgf"cp"gockn"htqo"Octujcnn"tgictfkpi"jgt"fgekukqp"vq"tgvktg0"""
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Wnvkocvgn{."vjg"Eqwtv"hkpfu"pq"kpfkecvkqp"vjcv"JctvgtÓu"hcknwtg"vq"crrn{"ycu"ecwugf"

d{"fkuetkokpcvkqp0"Jg"ycu"cyctg"qh"OctujcnnÓu"korgpfkpi"tgvktgogpv."cpf"ytqpihwnn{"

cuuwogf"Dqd"Jqyctf"yqwnf"tgrnceg"Octujcnn0"Fgurkvg"mpqykpi"vjg"rqukvkqp"yqwnf"dg"

xcecvgf."Jctvgt"pgxgt"fkuewuugf"vjg"rquukdknkv{"qh"crrn{kpi"ykvj"Octujcnn."Jqyctf."qt"

Jwocp"Tguqwtegu0"JctvgtÓu"ncem"qh"fknkigpeg"crrgctu"vq"dg"vjg"vtwg"ecwug"qh"jku"hcknwtg"vq"

crrn{"hqt"vjg"rqukvkqp."pqv"fkuetkokpcvkqp"d{"vjg"Eqwpv{0"Cu"uwej."Jctvgt"ecppqv"uweeggf"

qp"jku"hcknwtg"vq"rtqoqvg"encko."dgecwug"jg"hckngfÏfwg"vq"jku"qyp"ncem"qh"fknkigpegÏvq"

crrn{"hqt"vjg"rqukvkqp0""

Ceeqtfkpin{."Jctvgt"jcu"pqv"ujqyp"vjcv"vjg"Eqwpv{Óu"rtqhhgtgf"tgcuqpu"hqt"

fgoqvkpi"jko"ctg"rtgvgzv"hqt"cig"fkuetkokpcvkqp0"Vjgtg"ku"pqvjkpi"vq"uwiiguv"YknuqpÓu"

kpxguvkicvkqp"ycu"kortqrgt"qt"kpeqorngvg."cpf"vjg"Eqwpv{Óu"cevkqpu"dcugf"wrqp"vjg"

kpxguvkicvkqp"ygtg"tgcuqpcdng0"Yjkng"JctvgtÓu"eq/yqtmgtu"eqwnf"jcxg"hcdtkecvgf"vjg"

eqornckpvu"cickpuv"jko."vjcv"fqgu"pqv"ogcp"vjg"Eqwpv{"ycu"fkuetkokpcvkpi"cickpuv"Jctvgt"

dcugf"qp"jku"cig0"Vjg"Eqwpv{"ycu"tgswktgf"vq"vcmg"vjg"cnngicvkqpu"ugtkqwun{."kpxguvkicvg"

vjgo."cpf"vcmg"cevkqp"kh"kv"hqwpf"vjgo"vq"dg"etgfkdng0"Vjg"Eqwpv{"fkf"lwuv"vjcv0"Ownvkrng"

gornq{ggu"eqttqdqtcvgf"vjg"cnngicvkqpu."hwtvjgt"uvtgpivjgpkpi"vjgkt"etgfkdknkv{0"

Cffkvkqpcnn{."JctvgtÓu"hcknwtg"vq"crrn{"hqt"OctujcnnÓu"rqukvkqp"hqnnqykpi"jgt"cppqwpegf"

tgvktgogpv"rtgxgpvu"jko"htqo"uweeggfkpi"qp"jku"hcknwtg"vq"rtqoqvg"encko0"Kp"uwo."Jctvgt"

jcu"pqv"rtqxkfgf"urgekhke"cpf"uwduvcpvkcn"ektewouvcpvkcn"gxkfgpeg"vjcv"vjg"Eqwpv{Óu"

fgekukqp"vq"fgoqvg"jko."cpf"hcknwtg"vq"rtqoqvg"jko"vq"OctujcnnÓu"rqukvkqp"ygtg"ogtg"

rtgvgzv"hqt"cig"fkuetkokpcvkqp0"Dgecwug"Jctvgt"jcu"hckngf"vq"rtqxg"vjg"Eqwpv{Óu"rtqhhgtgf"



"
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tgcuqpu"hqt"fgoqvkqp"ygtg"rtgvgzvwcn."vjg"Eqwpv{Óu"Oqvkqp"hqt"Uwooct{"LwfiogpvÏcu"

kv"tgncvgu"vq"JctvgtÓu"CFGC"enckoÏku"ITCPVGF0""

D0"Tgvcnkcvkqp"Enckou"

1. Applicable Law 

" Jctvgt"pgzv"enckou"vjg"Eqwpv{Óu"fgekukqp"vq"vgtokpcvg"jku"gornq{ogpv"ycu"ocfg"

kp"tgvcnkcvkqp"hqt"jku"KJTE"eqornckpv0"Jg"dtkpiu"vjku"encko"wpfgt"dqvj"vjg"CFGC"cpf"

Vkvng"XKK0"Vq"ocmg"qwv"c"rtkoc"hcekg"ecug"qh"tgvcnkcvkqp"wpfgt"Vkvng"XKK"cpf"vjg"CFGC."

Jctvgt"owuv"ujqy"vjcv"*3+"jg"gpicigf"kp"c"rtqvgevgf"cevkxkv{."*4+"jg"uwhhgtgf"cp"cfxgtug"

gornq{ogpv"cevkqp."cpf"*5+"vjgtg"ycu"c"ecwucn"nkpm"dgvyggp"jku"cevkxkv{"cpf"vjg"

gornq{ogpv"fgekukqp0"O’Day v. McDonnell Douglas Helicopter Co.."9;"H05f"978."985"

*;vj"Ekt0"3;;8+"*fkuewuukpi"vjg"uvcpfctf"hqt"cp"CFGC"encko+="Stegall v. Citadel Broad. 

Co.."572"H05f"3283."3287/88"*;vj"Ekt0"4226+"*fkuewuukpi"vjg"uvcpfctf"hqt"c"Vkvng"XKK"

encko+0"Kh"Jctvgt"ecp"ocmg"qwv"c"rtkoc"hcekg"ecug."vjgp"vjg"McDonnell Douglas"dwtfgp"

ujkhvkpi"uejgog"crrnkgu0"O’Day."9;"H05f"cv"9850"Vjg"dwtfgp"ujkhvkpi"uejgog."cu"ygnn"cu"

JctvgtÓu"cxgpwgu"hqt"ujqykpi"rtgvgzv"kp"c"tgvcnkcvkqp"encko."ctg"pq"fkhhgtgpv"vjcp"cu"

fguetkdgf"cdqxg"wpfgt"JctvgtÓu"cig"fkuetkokpcvkqp"encko0"See Stegall."572"H05f"cv"3288/

890""

2. Application 

Kv"ku"wpfkurwvgf"vjcv"Jctvgt"gpicigf"kp"c"rtqvgevgf"cevkxkv{"*hknkpi"c"ejctig"qh"

fkuetkokpcvkqp"ykvj"vjg"KJTE+."cpf"vjcv"jg"uwhhgtgf"cp"cfxgtug"gornq{ogpv"cevkqp"

*vgtokpcvkqp+0"Vjg"Eqwpv{"fkurwvgu"vjcv"vjgtg"ku"c"ecwucn"nkpm"dgvyggp"JctvgtÓu"KJTE"

eqornckpv"cpf"jku"vgtokpcvkqp0"Jctvgt"jcu"pqv"rtqfwegf"cp{"fktgev"gxkfgpeg"vq"ujqy"c"
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ecwucn"nkpm"gzkuvu0"Jqygxgt."Ð]e_cwucvkqp"uwhhkekgpv"vq"guvcdnkuj"vjg"vjktf"gngogpv"qh"vjg"

rtkoc"hcekg"ecug"oc{"dg"kphgttgf"htqo"ektewouvcpvkcn"gxkfgpeg."uwej"cu"vjg"gornq{gtÓu"

mpqyngfig"vjcv"vjg"rnckpvkhh"gpicigf"kp"rtqvgevgf"cevkxkvkgu"cpf"vjg"rtqzkokv{"kp"vkog"

dgvyggp"vjg"rtqvgevgf"cevkqp"cpf"vjg"cnngigfn{"tgvcnkcvqt{"gornq{ogpv"fgekukqp0Ñ"Yartzoff

v. Thomas.":2;"H04f"3593."3598"*;vj"Ekt0"3;:9+0""

Kp"vjku"ctgc."vjg"Pkpvj"Ektewkv"jcu"tglgevgf"Ðcp{"dtkijv/nkpg"twng"cdqwv"vjg"vkokpi"qh"

tgvcnkcvkqp0Ñ""Coszalter v. City of Salem."542"H05f";8:.";9:"*4225+0"Kpuvgcf."Ð]y_jgvjgt"cp"

cfxgtug"gornq{ogpv"cevkqp"ku"kpvgpfgf"vq"dg"tgvcnkcvqt{"ku"c"swguvkqp"qh"hcev"vjcv"owuv"dg"

fgekfgf"kp"vjg"nkijv"qh"vjg"vkokpi"cpf"vjg"uwttqwpfkpi"ektewouvcpegu0Ñ"Id."Gxgp"cp"

Ðgngxgp/oqpvj"icr"kp"vkog"ku"ykvjkp"vjg"tcpig"vjcv"jcu"dggp"hqwpf"vq"uwrrqtv"cp"kphgtgpeg"

vjcv"cp"gornq{ogpv"fgekukqp"ycu"tgvcnkcvqt{0Ñ"Id."*swqvkpi"Allen v. Iranon."4:5"H05f"

3292."329:"*;vj"Ekt0"4224++0""

Jgtg."vjg"Eqwpv{"crrgctu"vq"jcxg"dggp"cyctg"qh"JctvgtÓu"KJTE"eqornckpv"cv"vjg"

vkog"qh"jku"vgtokpcvkqp0"Cffkvkqpcnn{."yjkng"JctvgtÓu"vgtokpcvkqp"qeewttgf"crrtqzkocvgn{"

gngxgpvj"oqpvju"chvgt"jg"hkngf"jku"KJTE"encko."vjg"KJTE"fkf"pqv"kuuwg"kvu"fgekukqp"wpvkn"

qpg"oqpvj"chvgt"jku"vgtokpcvkqp0"Vjg"tgeqtf"fqgu"pqv"kpenwfg"engct"gxkfgpeg"qh"cffkvkqpcn"

okueqpfwev"d{"Jctvgt"hqnnqykpi"jku"fgoqvkqp."pqt"fkf"vjg"Eqwpv{"kpenwfg"urgekhke"

tgcuqpu"hqt"kvu"fgekukqp"qp"JctvgtÓu"pqvkeg"qh"vgtokpcvkqp0"Vjg"pqvkeg"ukorn{"kphqtogf"

jko"vjcv"vjg"Eqwpv{"ycu"Ðwpucvkuhkgf"ykvj"]jku_"rgthqtocpeg0Ñ"Fmv0"4;/360"

Fgurkvg"vjg"ncem"qh"fktgev"gxkfgpeg."vjg"ektewouvcpegu"uwttqwpfkpi"jku"vgtokpcvkqp"

*g0i0"pq"engct"gxkfgpeg"vjcv"Jctvgt"hckngf"vq"rgthqto"jku"lqd"tgurqpukdknkvkgu"qt"cevgf"

kpcrrtqrtkcvgn{"chvgt"jku"fgoqvkqp+"eqpukfgtgf"kp"eqplwpevkqp"ykvj"jku"rgpfkpi"KJTE"
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encko."etgcvg"c"tgcuqpcdng"kphgtgpeg"qh"ecwucvkqp0"Cu"uwej."vjg"Eqwtv"hkpfu"vjcv"Jctvgt"jcu"

guvcdnkujgf"c"rtkoc"hcekg"ecug0"

Vjg"dwtfgp"vjgp"ujkhvu"vq"vjg"Eqwpv{"vq"ctvkewncvg"c"ngikvkocvg."pqp/fkuetkokpcvqt{"

tgcuqp"hqt"vjg"cfxgtug"gornq{ogpv"cevkqp0"Vjg"Eqwpv{"jcu"hckngf"vq"oggv"vjku"dwtfgp0"

Yjkng"kvu"tgcuqpu"hqt"fgoqvkpi"Jctvgt"cpf"rncekpi"jko"qp"rtqdcvkqp"crrgct"ngikvkocvg"

cpf"pqp/fkuetkokpcvqt{."vjg"ucog"ecppqv"dg"uckf"hqt"kvu"fgekukqp"vq"vgtokpcvg"JctvgtÓu"

gornq{ogpv0"Kp"hcev."vjg"Eqwpv{"jcu"uckf"cnoquv"pqvjkpi"tgictfkpi"kvu"tgcuqpu"hqt"

vgtokpcvkpi"Jctvgt0"Yjkng"vjgtg"ku"Ðpq"ngicn"qdnkicvkqp"vq"kphqto"cp"Òcv"yknnÓ"gornq{gg"qh"

cp{."qt"cnn"qh."vjg"tgcuqpu"hqt"vgtokpcvkqpÑ"*Mousaw."4238"YN"7968566."cv",9+."vjg"

Eqwpv{"jcu"cnuq"hckngf"vq"gzrnckp"kvu"tgcuqpu"hqt"vgtokpcvkpi"Jctvgt"kp"kvu"Oqvkqp"hqt"

Uwooct{"Lwfiogpv"cpf"cv"qtcn"ctiwogpv03"

Vjg"Eqwpv{"ctiwgu"vjcv"kh"kvu"fgekukqp"vq"vgtokpcvg"Jctvgt"ycu"tgvcnkcvqt{."kv"yqwnf"

jcxg"vgtokpcvgf"jko"kp"4237Ïkoogfkcvgn{"chvgt"jg"hkngf"jku"KJTE"eqornckpvÏtcvjgt"

vjcp"yckvkpi"wpvkn"pgctn{"qpg"{gct"ncvgt0"Vjku"ctiwogpv."jqygxgt."ku"wpeqpxkpekpi0"

Ð]U_qog"tgvcnkcvqtu"rtghgt"vq"vcmg"vjgkt"vkog<"Vjg{"oc{"yckv"wpvkn"vjg"xkevko"ku"gurgekcnn{"

""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
3"C"enqug"ugctej"qh"vjg"tgeqtf"fqgu"tgxgcn"c"eqornckpv"tgictfkpi"Jctvgt"vjcv"oc{"jcxg"dggp"ugpv"
vq"Mnkpigt"fwtkpi"JctvgtÓu"rtqdcvkqpct{"rgtkqf0"Yjkng"vjg"eqornckpv"kvugnh"ku"pqv"fcvgf."kv"crrgctu"
vq"jcxg"dggp"hczgf"vq"Mnkpingt"qp"Crtkn"36."4238."gzcevn{"vyq"oqpvju"rtkqt"vq"JctvgtÓu"
vgtokpcvkqp0"Fmv0"4;/530"Cffkvkqpcnn{."c"ÐPqvkeg"qh"Xgtdcn"Yctpkpi"htqo"Itgi"Gfyctfu.Ñ"
crrctgpvn{"ikxgp"vq"Jctvgt"qp"Crtkn"42."4238."ku"ogpvkqpgf"kp"JctvgtÓu"Tgswguv"hqt"Cfokuukqp"
%580"Fmv0"6;/3."cv"70"Jqygxgt."vjg"pqvkeg"kvugnh"fqgu"pqv"crrgct"vq"dg"kp"vjg"tgeqtf0"Yjkng"vjg"
Eqwpv{"eqwnf"jcxg"rgtjcru"gncdqtcvgf"qp"vjgug"kpekfgpvu"vq"ctvkewncvg"c"ngikvkocvg."pqp/
fkuetkokpcvqt{"tgcuqp"hqt"vgtokpcvkpi"Jctvgt"fwtkpi"jku"rtqdcvkqpct{"rgtkqf."vjg"Eqwpv{"pgxgt"
ogpvkqpgf"vjgug"fqewogpvu"kp"kvu"Oqvkqp"hqt"Uwooct{"Lwfiogpv."qt"cv"qtcn"ctiwogpv0"Kpuvgcf."
vjg"Eqwtv"ku"nghv"ykvjqwv"cp{"kpfkecvkqp"cu"vq"vjg"ngikvkoce{"qh"vjg"Crtkn"36."4238"eqornckpv."
yjgvjgt"vjg"Eqwpv{"kpxguvkicvgf"vjg"eqornckpv."qt"jqy"ugtkqwu"JctvgtÓu"cnngigf"okueqpfwev"ycu0"
Vjg"Eqwtv"ecppqv"gxgp"dg"uwtg"yjgp"vjg"eqornckpv"ycu"cevwcnn{"ytkvvgp0"Ykvjqwv"oqtg."ogtgn{"
kpenwfkpi"vjg"eqornckpv"kp"vjg"tgeqtf"ku"pqv"gpqwij"vq"ucvkuh{"vjg"Eqwpv{Óu"dwtfgp"jgtg0""
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xwnpgtcdng"qt"wpvkn"cp"gurgekcnn{"jwtvhwn"cevkqp"dgeqogu"rquukdng0"Qt"vjg{"oc{"yckv"wpvkn"

vjg{"vjkpm"vjg"ncrug"qh"vkog"fkuiwkugu"vjgkt"vtwg"oqvkxcvkqp0"]Vjg"Eqwtv_"ujqwnf"dg"

rctvkewnctn{"ugpukvkxg"vq"vjku"ncuv"rqkpv0Ñ"Coszlater."542"H05f."cv";9:0""

Dgecwug"vjg"Eqwpv{"jcu"pqv"ctvkewncvgf"c"ngikvkocvg."pqp/fkuetkokpcvqt{"tgcuqp"hqt"

JctvgtÓu"vgtokpcvkqp."c"igpwkpg"kuuwg"hqt"vtkcn"gzkuvu."cpf"vjg"Eqwpv{Óu"Oqvkqp"hqt"

Uwooct{"Lwfiogpv"qp"JctvgtÓu"tgvcnkcvkqp"enckou"ku"FGPKGF0""

"

E0"Uvcvg"Ncy"Dtgcej"qh"Eqpvtcev"Enckou"

JctvgtÓu"Cogpfgf"Eqornckpv"uvcvgu."Ð]Jctvgt_"jcf"c"xcnkf"gornq{ogpv"eqpvtcev"

ykvj"Fghgpfcpv"Dqppgt"Eqwpv{"rtqxkfkpi"0"0"0"vjcv"jg"eqwnf"qpn{"dg"vgtokpcvgf"hqt"Òiqqf"

ecwug0ÓÑ"Fmv0"7."cv"340"Jqygxgt."kv"ku"wpengct"yjgvjgt"Jctvgt"cevwcnn{"ukipgf"cp"kpkvkcn"

gornq{ogpv"eqpvtcev."cu"pq"qtkikpcn"eqpvtcev"ku"kp"vjg"tgeqtf0"JctvgtÓu"Cogpfgf"

Eqornckpv"fqgu"uvcvg"vjcv"ÐDqppgt"Eqwpv{Óu"rgtuqppgn"twngu."rqnkekgu"cpf"rtqegfwtgu"

eqpuvkvwvg"cp"gornq{ogpv"eqpvtcev"wpfgt"Kfcjq"ncy"cpf."cevgf"cu"c"eqpvtcev"dgvyggp"

Rnckpvkhh"cpf"Fghgpfcpv0Ñ"Fmv0"7."cv"60"Rtguwocdn{."vjku"ku"vjg"cnngigf"eqpvtcev"cv"kuuwg"

jgtg0"JctvgtÓu"Cogpfgf"Eqornckpv"hwtvjgt"enckou"vjcv"vjg"Eqwpv{"dtgcejgf"vjku"eqpvtcev."

cu"ygnn"cu"kornkgf"eqxgpcpvu"qh"iqqf"hckvj"cpf"hckt"fgcnkpi."d{"vgtokpcvkpi"jko"ykvjqwv"

iqqf"ecwug."cpf"ykvjqwv"c"rquv/vgtokpcvkqp"jgctkpi0""

Jqygxgt."yjkng"JctvgtÓu"Ogoqtcpfwo"kp"Qrrqukvkqp"vq"Uwooct{"Lwfiogpv"

kpenwfgu"c"jgcfkpi"vjcv"uvcvgu"ÐJctvgtÓu"Eqpvtcev"Enckou"0"0"0"Ujqwnf"Pqv"Dg"FkuokuugfÑ"

*Fmv0"69."cv"37+."jg"fkf"pqv"kpenwfg"cp{"ctiwogpv"kp"uwrrqtv"qh"vjgug"enckou"kp"jku"

qrrqukvkqp"vq"vjg"Eqwpv{Óu"Oqvkqp"hqt"Uwooct{"Lwfiogpv"qt"cv"qtcn"ctiwogpv0"Kpuvgcf."
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Jctvgt"uggou"vq"jcxg"eqphncvgf"jku"eqpvtcev"enckou"ykvj"jku"fwg"rtqeguu"enckou"*fkuewuugf"

dgnqy+."cpf"cu"c"tguwnv."hckngf"vq"cfftguu"jku"eqpvtcev"enckou0""

Ceeqtfkpin{."Jctvgt"jcu"cdcpfqpgf"jku"eqpvtcev"enckou0"See Shakur v. Schriro."736"

H05f":9:.":;4"*;vj"Ekt0"422;+"*gzrnckpkpi"Ðc"rnckpvkhh"0"0"0"cdcpfqpgf"0"0"0"enckou"d{"pqv"

tckukpi"vjgo"kp"qrrqukvkqp"vq"]vjg"fghgpfcpvÓu_"oqvkqp"hqt"uwooct{"lwfiogpvÑ+"*swqvkpi"

Jenkins v. Cty. of Riverside."5;:"H05f"32;5."32;7"p06"*;vj"Ekt0"4227++="Knowles v. 

Hawai’i Pac. Univ.."Ekx0"Pq0"382289:CEMMUE."423:"YN"5592742."cv",9"*F0"Jcy0"Lwn{"

32."423:+"*ÐD{"hcknkpi"vq"ocmg"cp{"ctiwogpv"tgictfkpi"vjg"encko."Rnckpvkhh"jcu"

cdcpfqpgf"kv0Ñ+0"Yjkng"Jctvgt"cv"ngcuv"ogpvkqpgf"jku"eqpvtcev"enckou"kp"jku"tgurqpug"vq"vjg"

Eqwpv{Óu"oqvkqp."ogtgn{"ogpvkqpkpi"cp"kuuwg"ku"kpuwhhkekgpv0"Cf. Leer v. Murphy.":66"

H04f"84:."856"*;vj"Ekt0"3;::+"*ÐKuuwgu"tckugf"kp"c"dtkgh"yjkej"ctg"pqv"uwrrqtvgf"d{"

ctiwogpv"ctg"fggogf"cdcpfqpgf0Ñ+0"Cu"uwej."vjgtg"ku"pq"igpwkpg"kuuwg"hqt"vtkcn."cpf"vjg"

Eqwtv"ITCPVU"vjg"Eqwpv{Óu"Oqvkqp"hqt"Uwooct{"Lwfiogpv"qp"JctvgtÓu"eqpvtcev"

enckou0""

Gxgp"kh"vjg"Eqwtv"ygtg"vq"cuuwog."arguendo."vjcv"Jctvgt"fkf"pqv"cdcpfqp"jku"

eqpvtcev"enckou."uwooct{"lwfiogpv"yqwnf"uvknn"dg"rtqrgt"dgecwug"vjgug"enckou"crrgct"vq"

dg"dcugf"qp"c"eqpvtcev"vjcv"fkf"pqv"gzkuv0"Jctvgt"uvcvgu"vjcv"vjg"ÐEqwpv{Óu"rgtuqppgn"twngu."

rqnkekgu"cpf"rtqegfwtgu"eqpuvkvwvg"cp"gornq{ogpv"eqpvtcev"wpfgt"Kfcjq"ncy0Ñ"Fmv0"7."cv"60"

Vjg"Eqwtv"fkucitggu0"Vjg"Kfcjq"Uwrtgog"Eqwtv"jcu"gzrnckpgf<"

Yjgvjgt" cp" gornq{gg" ocpwcn" eqpuvkvwvgu" cp" gngogpv" qh" cp" gornq{ogpv"
eqpvtcev" ku" igpgtcnn{" c" swguvkqp" qh" hcev" wpnguu" vjg" ]ocpwcn_" urgekhkecnn{"
pgicvgu"cp{"kpvgpvkqp"qp"vjg"rctv"qh"vjg"gornq{gt"vq"jcxg"kv"dgeqog"c"rctv"qh"
vjg"gornq{ogpv"eqpvtcev0"Vjwu"0"0"0"vjku"Eqwtv"owuv"gzcokpg"vjg"]Rqnke{"cpf"
Rtqegfwtg"Ocpwcn_" vqigvjgt"ykvj"cp{"ytkvvgp"cpf"qtcn"uvcvgogpvu"ocfg" vq"
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]vjg" gornq{gg_" vq" fgvgtokpg" hktuv." yjgvjgt" vjg{" urgekhkecnn{" pgicvg" cp{"
kpvgpvkqp"qh"eqpvtcev"hqtocvkqp0"Kh"pqv."vjku"Eqwtv"owuv"vjgp"fgvgtokpg"kh"vjgtg"
ku" c" swguvkqp" qh" hcev" cu" vq" yjgvjgt" vjg" rctvkgu" kpvgpfgf" vjg" ]Rqnke{" cpf"
Rtqegfwtg"Ocpwcn_"vq"gzrtguu"c"vgto"qh"vjg"gornq{ogpv"eqpvtcev0""

"
Nix v. Elmore County."568"R05f"3267."3274"*Kfcjq"4237+"*kpvgtpcn"rwpevwcvkqp"cpf"

ekvcvkqpu"qokvvgf+0""

Jgtg."vjg"Eqwtv"pggf"pqv"tgcej"vjg"ugeqpf"rctv"qh"vjku"kpswkt{."dgecwug"vjg"

Eqwpv{Óu"Rqnke{"cpf"Rtqegfwtg"Ocpwcn"engctn{"pgicvgu"cp{"kpvgpvkqp"vjcv"kv"dgeqog"rctv"

qh."qt"ugtxg"cu."cp"gornq{ogpv"eqpvtcev0"Urgekhkecnn{."vjg"4235"ocpwcn"uvcvgu<"

VJKU"RGTUQPPGN"RQNKE["KU"PQV"C"EQPVTCEV0"PQ"EQPVTCEV"
QH" GORNQ[OGPV" YKVJ" DQPPGT" EQWPV[" YKNN" DG" XCNKF"
WPNGUU" KV" KU" GZRTGUUN[" CRRTQXGF" D[" VJG" DQCTF" QH"
EQWPV["EQOOKUUKQPGTU"CPF"WPNGUU" KV" KU"UKIPGF"D["CPF"
EQPVCKPU"VJG"PCOG"QH"VJG"URGEKHKE"GORNQ[GG"YJQ"YQWNF"
DG" DGPGHKVGF1QDNKICVGF" D[" VJG" EQPVTCEV0"
PQVYKVJUVCPFKPI" CP[VJKPI" UCKF" D[" C" UWRGTXKUQT."
FGRCTVOGPV" JGCF" CPF1QT" GNGEVGF" QHHKEKCN." PQ"
EQPVTCEV"QH"EQPVKPWGF"GORNQ[OGPV"UJCNN"DG"KORNKGF0"0"
0" 0" VJG" RQNKEKGU" CPF" DGPGHKVU" QWVNKPGF" KP" VJKU" RQNKE["
OCPWCN" CTG" UWDLGEV" VQ" EJCPIG" CV" CP[" VKOG."YKVJQWV"
RTKQT"PQVKEG0"

"
Fmv0"4;/48."cv"4"*gorjcuku"kp"qtkikpcn+0""
"
" Jctvgt"ukipgf"cp"cempqyngfigogpv"hqto"qp"Hgdtwct{"3;."4235."kpfkecvkpi"

vjcv"jg"tgegkxgf"vjg"4235"Rqnke{"cpf"Rtqegfwtg"Ocpwcn."cpf"vjcv"jg"wpfgtuvqqf"kv"

ycu"Ðpqv"c"eqpvtcev"cpf"ecppqv"etgcvg"c"eqpvtcev0Ñ"Fmv0"4;/490"Jctvgt"ukipgf"c"

ukoknct"cempqyngfigogpv"qp"Oc{";."3;;:."yjkej"uvcvgf"vjcv"vjg"3;;:"Rqnke{"cpf"

Rtqegfwtg"Ocpwcn"ycu"pqv"c"eqpvtcev"qh"gornq{ogpv0""Cu"uwej."JctvgtÓu"eqpvtcev"

enckou"crrgct"vq"dg"dcugf"qp"c"eqpvtcev"vjcv."kp"hcev."fkf"pqv"gzkuv0"Ceeqtfkpin{."
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gxgp"kh"Jctvgt"jcf"pqv"yckxgf"vjgug"enckou."uwooct{"lwfiogpv"yqwnf"uvknn"dg"

rtqrgt0""

F0"Fwg"Rtqeguu"Enckou"

Ncuvn{."Jctvgt"cnngigu"vjcv"vjg"Eqwpv{"fgpkgf"jko"rtqegfwtcn"fwg"rtqeguu"kp"

xkqncvkqp"qh"vjg"Hkhvj"cpf"Hqwtvggpvj"Cogpfogpvu"yjgp"kv"fgoqvgf"jko"kp"4237."cpf"

cickp"yjgp"kv"vgtokpcvgf"jko"kp"42380"Jg"dtkpiu"vjgug"enckou"wpfgt"64"W0U0E0"¸3;:50"Cu"

cp"kpkvkcn"ocvvgt."Ð]v_jcv"vjg"Hkhvj"Cogpfogpv"crrnkgu"qpn{"vq"vjg"cevu"qh"vjg"hgfgtcn"

iqxgtpogpv"ku"ugvvngf"dg{qpf"fqwdv0Ñ"Johnston v. Earle."467"H04f"9;5."9;8"p07"*;vj"Ekt0"

3;79+0"Cu"uwej."qpn{"vjg"Hqwtvggpvj"Cogpfogpv"crrnkgu"vq"JctvgtÓu"fwg"rtqeguu"enckou."

dgecwug"vjg"Eqwpv{"ku"c"rqnkvkecn"uwdfkxkukqp"qh"vjg"Uvcvg"qh"Kfcjq0"See Dusenbery v. 

United States."756"W0U0"383."389"*4224+"*ÐVjg"Fwg"Rtqeguu"Encwug"qh"vjg"Hkhvj"

Cogpfogpv"rtqjkdkvu"vjg"Wpkvgf"Uvcvgu."cu"vjg"Fwg"Rtqeguu"Encwug"qh"vjg"Hqwtvggpvj"

Cogpfogpv"rtqjkdkvu"vjg"Uvcvgu."htqo"fgrtkxkpi"cp{"rgtuqp"qh"rtqrgtv{"ykvjqwv"fwg"

rtqeguu"qh"ncy0Ñ+0""

1. The 2015 Demotion 

Vjg"Eqwpv{"hktuv"ctiwgu"vjcv."dgecwug"Jctvgt"ejcnngpigu"jku"4237"fgoqvkqp"cu"c"

rtqfwev"qh"cig"fkuetkokpcvkqp."vjg"CFGC"rtgenwfgu"jku"¸"3;:5"cevkqp0"Kv"ku"vtwg."cu"pqvgf"

cdqxg."vjcv"vjg"Ðeqortgjgpukxg"tgogfkcn"uejgog"qh"vjg"CFGC"fgoqpuvtcvgu"vjcv"

Eqpitguu"kpvgpfgf"vjg"CFGC"vq"ugtxg"cu"vjg"gzenwukxg"ogcpu"hqt"rwtuwkpi"enckou"qh"cig"

fkuetkokpcvkqp"kp"gornq{ogpv0Ñ"Ahlmeyer."777"H05f"cv"327:0"Ceeqtfkpin{."vjg"Pkpvj"

Ektewkv"jcu"hqwpf"vjcv"vjg"CFGC"Ðujqwnf"dg"tgcf"cu"rtgenwfkpi"¸"3;:5"cevkqpu"kp"vjg"ctgc"
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qh"cig"fkuetkokpcvkqp"kp"gornq{ogpv0"0"0"0"gxgp"vjqug"enckou"ykvj"vjgkt"uqwteg"kp"vjg"

Eqpuvkvwvkqp0Ñ"Id."cv"3282/830""

Fgurkvg"vjg"dtqcf"ncpiwcig"qh Ahlmeyer."vjg"Eqwpv{Óu"tgcfkpi"qh"vjg"fgekukqp"ku"

qxgtdtqcf0""Kp"c"uwdugswgpv"fgekukqp."vjg"Pkpvj"Ektewkv"rtqxkfgf"c"pcttqygt"xkgy"cpf"

gzrnckpgf"vjcv"Ahlmeyer"Ðjgnf"vjcv"vjg"CFGC"rtgenwfgu"¸"3;:5"uwkvu"vq"tgogf{"gswcn"

rtqvgevkqp"xkqncvkqpu"dcugf"qp"cig0Ñ"Stilwell v. City of Williams.":53"H05f"3456."3473/74"

*;vj"Ekt0"4238+"Vjg"Eqwtv"vjgp"tglgevgf"cp"ctiwogpv"vjcv"vjg"CFGC"rtgenwfgu"Hktuv"

Cogpfogpv"tgvcnkcvkqp"enckou"cpf"tgocpfgf"vjg"ecug"uq"vjg"nqygt"eqwtv"eqwnf"jgct"vjqug"

enckou0"Id.""

Jgtg."nkmg"kp"Stilwell."Jctvgt"ku"pqv"dtkpikpi"cp"gswcn"rtqvgevkqp"encko"wpfgt"¸"

3;:50"Jg"ukorn{"enckou"vjcv"jg"ycu"gpvkvngf"vq"fwg"rtqeguu"rtkqt"vq"jku"fgoqvkqp."yjkej"

vjg"Eqwpv{"tghwugf"vq"rtqxkfg0"Yjgp"eqpukfgtgf"kp"vjku"nkijv."kv"ku"gxkfgpv"vjcv"JctvgtÓu"

fwg"rtqeguu"encko"jcu"pqvjkpi"vq"fq"ykvj"jku"cig."cpf"vjgtghqtg."vjg"CFGC"fqgu"pqv"

rtgenwfg"jko"htqo"dtkpikpi"kv"wpfgt"¸"3;:50""

Pgzv."vjg"Eqwpv{"ctiwgu"vjcv."gxgp"kh"vjg"CFGC"fqgu"pqv"rtgenwfg"JctvgtÓu"

fgoqvkqp/tgncvgf"fwg"rtqeguu"encko."kv"uvknn"hcknu"dgecwug"Jctvgt"ycu"pqv"gpvkvngf"vq"c"

jgctkpi"hqnnqykpi"jku"fgoqvkqp0"Vjg"Eqwtv"citggu0""

C"¸"3;:5"encko"dcugf"wrqp"rtqegfwtcn"fwg"rtqeguu"eqpvckpu"vjtgg"gngogpvu<"*3+"c"

nkdgtv{"qt"rtqrgtv{"kpvgtguv"rtqvgevgf"d{"vjg"Wpkvgf"Uvcvgu"Eqpuvkvwvkqp="*4+"c"fgrtkxcvkqp"

qh"vjcv"kpvgtguv"d{"vjg"iqxgtpogpv="cpf"*5+"c"fgpkcn"qh"cfgswcvg"rtqegfwtcn"rtqvgevkqpu0"

See Portman v. County of Santa Clara.";;7"H04f":;:.";26"*;vj"Ekt0"3;;5+0"ÐYjkng"uvcvg"

ncy"guvcdnkujgu"vjg"rctcogvgtu"qh"cp"kpfkxkfwcnÓu"uwduvcpvkxg"kpvgtguv."hgfgtcn"ncy"ku"yjcv"
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fgvgtokpgu"kh"vjcv"kpvgtguv"ku"c"rtqvgevgf"rtqrgtv{"tkijv0Ñ"Hollist v. Madison Cty.."Pq0"

6<35ÎexÎ2235;ÎDNY."4236"YN"72:;;63."cv",6"*F0"Kfcjq"Qev0";."4236+"*ekvkpi"Lawson

v. Umatilla Cty.."35;"H05f"8;2."8;4"*;vj"Ekt03;;:++0"ÐWpfgt"vjg"hgfgtcn"eqpuvkvwvkqp."cv/

yknn"gornq{ggu"rquuguu"pq"rtqvgevgf"rtqrgtv{"tkijvu"cpf"vjgtghqtg"ctg"pqv"gpvkvngf"vq"fwg"

rtqeguu"dghqtg"dgkpi"vgtokpcvgf0Ñ"Lawson."35;"H05f"cv"8;3/;40""

ÐGornq{ogpv"kp"Kfcjq"ku"rtguwogf"vq"dg"cv/yknn"wpnguu"vjg"gornq{gg"ku"jktgf"

rwtuwcpv"vq"c"eqpvtcev"vjcv"uvcvgu"c"hkzgf"vgto"qt"nkokvu"vjg"tgcuqpu"hqt"fkuejctig0Ñ"Nix."

568"R05f."cv"3274"*kpvgtpcn"ekvcvkqp"qokvvgf+0"Kp"vjg"cdugpeg"qh"uwej"nkokvcvkqpu."Ðgkvjgt"

rctv{"oc{"vgtokpcvg"]vjg"gornq{ogpv"tgncvkqpujkr_"cv"cp{"vkog"qt"hqt"cp{"tgcuqp"ykvjqwv"

kpewttkpi"nkcdknkv{0Ñ"Id."*kpvgtpcn"ekvcvkqp"qokvvgf+0"Rtguwocdn{."khÏcdugpv"cp"citggogpv"

vq"vjg"eqpvtct{Ïcp"gornq{gt"ecp"vgtokpcvg"cp"gornq{gg"hqt"cp{"tgcuqp."cp"gornq{gt"ecp"

cnuq"fgoqvg"cp"gornq{gg"hqt"cp{"tgcuqp0""

Jgtg."vjg"Eqwpv{"eqpegfgu"vjcv"kv"gpvgtgf"kpvq"cp"citggogpv"ykvj"Jctvgt"vjcv"

nkokvgf"kvu"tkijv"vq"vgtokpcvg"jku"gornq{ogpv0"Ugevkqp"72203"qh"vjg"Eqwpv{Óu"Rqnke{"cpf"

Rtqegfwtg"Ocpwcn"uvcvgu."Ð]g_zegrv"cu"qvjgtykug"rtqxkfgf"kp"vjku"rqnke{."tgiwnct"

gornq{ggu"qh"Dqppgt"Eqwpv{"yknn"pqv"dg"uwurgpfgf"ykvjqwv"rc{."fgoqvgf"with an 

accompanying change in pay."qt"fkuejctigf"htqo"vjgkt"rqukvkqpu"hqt"fkuekrnkpct{"rwtrqugu"

gzegrv"hqt"ecwug"tgncvgf"vq"rgthqtocpeg"qh"vjgkt"lqd"fwvkgu"qt"qvjgt"xkqncvkqpu"qh"vjku"

rqnke{0Ñ"*gorjcuku"cffgf+0"Yjkng"vjku"rqnke{"nkokvu"vjg"Eqwpv{Óu"cdknkv{"vq"fgoqvg"Jctvgt"
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with"cp"ceeqorcp{kpi"ejcpig"kp"rc{."kv"fqgu"pqv"nkokv"vjg"Eqwpv{Óu"cdknkv{"vq"fgoqvg"

Jctvgt"without"cp"ceeqorcp{kpi"ejcpig"kp"rc{04""

Cfokvvgfn{."vjku"fkuewuukqp"oc{"uggo"vq"eqphnkev"ykvj"vjg"EqwtvÓu"cdqxg"hkpfkpi"

vjcv"vjg"Eqwpv{Óu"Rqnke{"cpf"Rtqegfwtg"Ocpwcn"fkf"pqv"eqpuvkvwvg"cp"gornq{ogpv"

eqpvtcev"ykvj"Jctvgt0"Kpfggf."qpg"okijv"dg"nghv"vq"yqpfgt"jqy"c"ocpwcn"vjcv"fqgu"pqv"

eqpuvkvwvg"c"eqpvtcev"ecp"ukownvcpgqwun{"nkokv"vjg"Eqwpv{Óu"cdknkv{"vq"vgtokpcvg"qt"fgoqvg"

cp"gornq{gg0"Vjg"Kfcjq"Uwrtgog"EqwtvÓu"fgekukqp"kp"Bollinger v. Fall River Rural Elec. 

Co-op., Inc.."494"R05f"3485."348;"*Kfcjq"4234+."rtqxkfgu"enctkv{0"Vjgtg."vjg"Kfcjq"

Uwrtgog"Eqwtv"gzrnckpgf<"

Kp"vjg"cdugpeg"qh"cp"gzrtguu"eqpvtcev."c"nkokvcvkqp"vq"vjg"cv/yknn"gornq{ogpv"
rtguworvkqp" oc{" dg" kornkgf" yjgtg" vjg" ektewouvcpegu" uwttqwpfkpi" vjg"
gornq{ogpv"tgncvkqpujkr"eqwnf"ecwug"c"tgcuqpcdng"rgtuqp"vq"eqpenwfg"vjcv"
vjg"rctvkgu"kpvgpfgf"c"nkokvcvkqp"qp"fkuejctig0"Uvcvgogpvu"ocfg"cpf"rqnkekgu"
rtqownicvgf" d{" vjg" gornq{gt." yjgvjgt" kp" cp" gornq{ogpv" ocpwcn" qt"
qvjgtykug."oc{"ikxg"tkug"vq"uwej"cp"kornkgf/kp/hcev"citggogpv0"

Kf0"cv"348;"*kpvgtpcn"ekvcvkqpu"qokvvgf+0""

Vjcv"ku"engctn{"vjg"ecug"jgtg0"Yjkng"vjg"Eqwpv{Óu"Rqnke{"cpf"Rtqegfwtg"Ocpwcn"ku"

pqv"c"eqpvtcev."kvu"rtqxkukqpu"*kp"rnceg"cv"vjg"vkog"Jctvgt"ycu"fgoqvgf+"yqwnf"ecwug"c"

tgcuqpcdng"rgtuqp"vq"eqpenwfg"vjcv"vjg"rctvkgu"kpvgpfgf"vq"nkokv"vjg"Eqwpv{Óu"rqygt"vq"

fkuejctig"cp"gornq{gg."cu"ygnn"cu"kvu"rqygt"vq"fgoqvg"cp"gornq{gg"with cp"

""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
4"Kp"jku"tgurqpug"vq"vjg"Eqwpv{Óu"Oqvkqp"hqt"Uwooct{"Lwfiogpv."Jctvgt"ctiwgu"vjcv"jku"rc{"ycu."
kp"hcev."tgfwegf"cu"c"tguwnv"qh"vjg"fgoqvkqp."dgecwug"jku"qrrqtvwpkvkgu"vq"yqtm"qxgtvkog"
fkokpkujgf0"Jqygxgt."uwej"cp"ctiwogpv"ku"engctn{"kpeqpukuvgpv"ykvj"JctvgtÓu"rtgxkqwu"
uvcvgogpvu."kp"yjkej"jg"gzrnckpgf"vjcv"jku"qrrqtvwpkvkgu"hqt"qxgtvkog"ygtg"Ðewv"vq"¦gtqÑ"
uqogvkog"ctqwpf"4234Ï{gctu"dghqtg"vjg"Eqwpv{"fgoqvgf"jko0"See"Fmv0"4;/39."cv"4="Fmv0"4;/3:."
cv"9/:."49/4:0"
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ceeqorcp{kpi"ejcpig"kp"rc{0"Vjg"OcpwcnÓu"ncpiwcig"fqgu"pqv."jqygxgt."kpenwfg"cp{"

kpfkecvkqp"vjcv"vjcv"vjg"rctvkgu"kpvgpfgf"vq"nkokv"vjg"Eqwpv{Óu"rqygt"vq"fgoqvg"cp"

gornq{gg"without"cp"ceeqorcp{kpi"ejcpig"kp"rc{0"Cu"uwej."vjg"kornkgf/kp/hcev"

citggogpv"gzvgpfgf"pq"rtqvgevkqp"vq"fgoqvkqpu"ykvjqwv"cp"ceeqorcp{kpi"ejcpig"kp"rc{0""

Ceeqtfkpin{."vjg"Eqwpv{Óu"fgekukqp"vq"fgoqvg"Jctvgt"ykvjqwv"cp"ceeqorcp{kpi"

ejcpig"kp"rc{"fkf"pqv"kphtkpig"wrqp"c"rtqvgevgf"rtqrgtv{"kpvgtguv."cpf"Jctvgt"ycu"pqv"

gpvkvngf"vq"fwg"rtqeguu"hqnnqykpi"uwej"c"fgoqvkqp0"Vjg"Eqwtv"vjgtghqtg"ITCPVU"vjg"

Eqwpv{Óu"Oqvkqp"hqt"Uwooct{"Lwfiogpv"qp"vjku"encko0""

2. The 2016 Termination 

Vjcv"ngcxgu"qpn{"JctvgtÓu"fwg"rtqeguu"encko"cu"kv"tgncvgu"vq"jku"vgtokpcvkqp0"

Rwtuwcpv"vq"vjg"Eqwpv{Óu"Rqnke{"cpf"Rtqegfwtg"Ocpwcn."gornq{ggu"vgtokpcvgf"fwtkpi"

vjgkt"rtqdcvkqpct{"rgtkqf"ctg"gpvkvngf"vq"cp"qrrqtvwpkv{"vq"dg"jgctf"wpfgt"vjg"Eqwpv{Óu"

Wpncyhwn"Fkuetkokpcvkqp"cpf"Pcog/Engctkpi"Rqnke{05""

Vjg"Eqwpv{"ctiwgu"vjcv."dgecwug"Jctvgt"gngevgf"vq"hqtgiq"vjg"rquv/vgtokpcvkqp"

jgctkpi"kv"qhhgtgf."jg"ecppqv"pqy"encko"vjcv"vjg"Eqwpv{"fgrtkxgf"jko"qh"fwg"rtqeguu0"Vjg"

Pkpvj"Ektewkv"jcu"jgnf"vjcv"Ðyjgtg"cfgswcvg"cfokpkuvtcvkxg"rtqegfwtgu"gzkuv."c"rgtuqp"

ecppqv"uvcvg"c"encko"hqt"fgpkcn"qh"rtqegfwtcn"tkijvu"yjgp"jg"jcu"gngevgf"vq"hqtgiq"c"

eqorngvg"jgctkpi0Ñ"Correa v. Nampa School Dist. No. 131."867"H04f":36.":39"*3;:3+0"

Cpqvjgt"ecug"ctkukpi"qwv"qh"vjku"Fkuvtkev"tgegpvn{"tgcejgf"vjg"ucog"eqpenwukqp0"See Miller."

""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
5"Cnvjqwij"vjg"rctvkgu"fkucitgg"qxgt"yjgvjgt"Jctvgt"ycu"c"hqt/ecwug"qt"cv/yknn"gornq{gg"fwtkpi"
jku"rtqdcvkqp."vjku"kuuwg"ku"qh"nkvvng"eqpugswgpeg"jgtg"dgecwug"vjg"Eqwpv{Óu"Rqnke{"cpf"Rtqegfwtg"
Ocpwcn"qhhgtgf"Jctvgt"c"jgctkpi"hqnnqykpi"jku"vgtokpcvkqp"tgictfnguu0""
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4239"YN"47;255:."cv",36"*Ð]V_jg"Eqwpv{Óu"hcknwtg"vq"eqpfwev"c"rquv"vgtokpcvkqp"jgctkpi"

fqgu"pqv"eqpuvkvwvg"c"hcknwtg"qh"fwg"rtqeguu"dgecwug"Rnckpvkhh"fkf"pqv"tgswguv"qpg0Ñ+"Jgtg."

vjg"Eqwpv{"pqv"qpn{"kphqtogf"Jctvgt"vjcv"jg"eqwnf"tgswguv"c"jgctkpi."dwv"cnuq"cfxkugf"jko"

vjcv"hcknwtg"vq"fq"uq"yqwnf"eqpuvkvwvg"c"hcknwtg"vq"gzjcwuv"jku"tgogfkgu"wpfgt"vjg"Eqwpv{Óu"

Rqnke{"cpf"Rtqegfwtg"Ocpwcn0"""

Jqygxgt."gxgp"vjqwij"rtqegfwtcn"fwg"rtqeguu"tkijvu"oc{"dg"yckxgf."ÐÒ]e_qwtvu"

kpfwnig"gxgt{"rtguworvkqp"cickpuv"vjg"yckxgt"qh"hwpfcogpvcn"eqpuvkvwvkqpcn"tkijvu0ÓÑ"

Byers v. New Plymouth School Dist. No. 372."Pq0"3<34ÎEXÎ22452ÎGLN."4235"YN"

7;65;5:."cv",32"*F0"Kfcjq"Pqx0"7."4235+"*swqvkpi"Pitts v. Board of Education of School 

Dist. 205.":8;"H04f"777."779"*32vj"Ekt0"3;:;+"*ekvcvkqp"qokvvgf+0"Yjgvjgt"fwg"rtqeguu"

tkijvu"jcxg"dggp"yckxgf"Ðfgrgpfu"wrqp"vjg"hcevu"qh"c"rctvkewnct"ecug.Ñ"cpf"yckxgt"ku"xcnkf"

qpn{"Ðkh"kv"ku"fqpg"kp"cp"kphqtogf"ocppgt0Ñ"Pitts.":8;"H04f"cv"779"*ekvkpi"Johnson v. U.S. 

Dep’t of Agriculture."956"H04f"996."9:6"*33vj"Ekt0"3;:6++0"Cffkvkqpcnn{."c"rnckpvkhh"oc{"

yckxg"fwg"rtqeguu"tkijvu"d{"gngevkpi"vq"hqtgiq"c"jgctkpi"qpn{"kh"vjg"uwiiguvgf"jgctkpi"

yqwnf"jcxg"dggp"cfgswcvg0"See Bignall v. North Idaho College."75:"H04f"465."469"*;vj"

Ekt0"3;98+0"Jctvgt"jcu"enckogf"vjcv"jg"gngevgf"vq"hqtgiq"vjg"rquv/vgtokpcvkqp"jgctkpi"

dgecwug"kv"yqwnf"jcxg"dggp"hwvkng0"Jg"gzrnckpgf<"

Wnvkocvgn{" chvgt" fkuewuukqp" ykvj" eqwpugn" K" fgekfgf" vjcv" rwtuwkv" qh" c" rquv"
vgtokpcvkqp"jgctkpi"ycu"hwvkng0"K"dcugf"vjku"qp"ektewouvcpegu"uwttqwpfkpi"vjg"
rtkqt"kp"vkog"rtg/fgoqvkqp"kpxguvkicvkqp"jgctkpi"yjkej"ycupÓv"hckt"cu"uq"hgy"
]Uqnkf" Ycuvg" Fgrctvogpv_" gornq{ggu" ygtg" kpvgtxkgygf0" Vjku" ngf" og" vq"
dgnkgxg"vjcv"fwg"vq"rtglwfiogpv"c"rquv"vgtokpcvkqp"jgctkpi"yqwnf"jcxg"vjg"
ucog"tguwnv0"K"fkfpÓv"ycpv"cp{"oqtg"pgicvkxg"pqvgu"vq"iq"kp"vq"o{"gornq{ogpv"
hkng0"
"

Fmv0"59/3."cv"80""
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Vjg"Eqwtv"uvtwiingu"vq"wpfgtuvcpf"yj{"YknuqpÓu"kpxguvkicvkqp"yqwnf"chhgev"

JctvgtÓu"rgtegrvkqp"qh"vjg"rquv/vgtokpcvkqp"jgctkpi"cxckncdng"vq"jko0"Cu"fkuewuugf"cdqxg."

vjg"Eqwtv"fqgu"pqv"eqpukfgt"YknuqpÓu"kpxguvkicvkqp"kortqrgt"qt"ewtuqt{."cpf"vjcv"

kpxguvkicvkqp"rtqxkfgf"Jctvgt"ykvj"cp"gzvgpfgf"qrrqtvwpkv{"vq"tgurqpf"vq"vjg"urgekhke"

cnngicvkqpu"ngxgngf"cickpuv"jko0""

Vjcv"uckf."vjg"Eqwtv"owuv"kpfwnig"gxgt{"rtguworvkqp"cickpuv"vjg"yckxgt"qh"

eqpuvkvwvkqpcn"tkijvu0"Jgtg."gxgp"vjqwij"Jctvgt"jcu"pqv"rtqxkfgf"vjg"Eqwtv"ykvj"urgekhke"

hcevu"vq"uwrrqtv"cp"ctiwogpv"vjcv"c"rquv/vgtokpcvkqp"jgctkpi"yqwnf"jcxg"dggp"kpcfgswcvg."

egtvckp"ektewouvcpegu"kp"vjku"ecug"ikxg"tkug"vq"rtguworvkqpu"vjcv"uwrrqtv"uwej"c"rqukvkqp0"

Hqtgoquv"coqpi"vjgug"ku"vjg"Eqwpv{Óu"hcknwtg"vq"urgekh{"yj{"kv"ejqug"vq"wnvkocvgn{"

vgtokpcvg"Jctvgt0"Kh."cu"Jctvgt"enckou."vjg"Eqwpv{"ocfg"vjcv"fgekukqp"kp"tgvcnkcvkqp"hqt"

JctvgtÓu"KJTE"eqornckpv."vjgp"JctvgtÓu"dgnkgh"vjcv"c"rquv/vgtokpcvkqp"jgctkpi"yqwnf"jcxg"

dggp"hwvkng"fwg"vq"ÐrtglwfiogpvÑ"ku"tgcuqpcdng0"Dgecwug"c"igpwkpg"kuuwg"hqt"vtkcn"gzkuvu"

tgictfkpi"yjgvjgt"vjg"Eqwpv{"jcf"c"ngikvkocvg."pqp/fkuetkokpcvqt{"tgcuqp"hqt"JctvgtÓu"

vgtokpcvkqp."kv"hqnnqyu."vjgp."vjcv"c"igpwkpg"kuuwg"hqt"vtkcn"gzkuvu"cu"vq"yjgvjgt"vjg"

Eqwpv{Óu"rquv/vgtokpcvkqp"jgctkpi"yqwnf"jcxg"dggp"cfgswcvg0"Ceeqtfkpin{."vjg"Eqwtv"

FGPKGU"vjg"Eqwpv{Óu"Oqvkqp"hqt"Uwooct{"Lwfiogpv"cu"kv"tgncvgu"vq"vjku"encko0""

X0"QTFGT" 

VJG"EQWTV"JGTGD["QTFGTU<"
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