Cherry v. Shedd et al

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

STEPHEN A. CHERRY,

Plaintiff,
VS.
DWAYNE SHEDD, JEFF KIRKMAN,
RANDY HIGGINS, ANDREA
BLADES, BRENT REINKE, and
JESSICA LORELLO,

Defendants.

Case No. 3:10-cv-00271-EJL

MEMORANDUM DECISION
AND ORDER

Pending before the Court is Defenti Motion for Summary Judgment for

Failure to Exhaust Administrative Remedi@3kt. 30.) The motion is now fully briefed.

(Dkt. 35, 37, 40, 46.) Both parties have camted to the jurisdiction of a United States

Magistrate Judge to conduct ptiboceedings in this caseaccordance with 28 U.S.C. §

636(c). (Dkt. 29.)

The Court concludes that oral argumisninnecessary to decide the issues

presented in the motion. Having reviewd record, and having considered the

arguments of the parties, thebenters the following Order.
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MOTION FOR SUMM ARY JUDGMENT

1. Standardof Law

The Prison Litigation Reform Act of 199¢5PLRA”), Pub. L.No. 104-134, 110
Stat. 1321as amended42 U.S.C. § 1997t seq.requires a prisoner to exhaust all
available administrative remedies withiretprison system before he can include the
claims in a new or ongoing civil rights lawsahallenging the condidns of confinement.
42 U.S.C. § 1997e(alano v. Taylor739 F.3d 1214, 1220-21tf0Cir. 2014) (a claim
may be exhausted prior to filing suit or dwgisuit, so long as exhaustion was completed
before the first time the prisoner soughtrtclude the claim in the suit). “Proper”
exhaustion of administrative redies is required, meaning that the prisoner must comply
“with [the prison’s] deadlines and other critical procedural rulébddford v. Ngp548
U.S. 81, 90-91 (20086).

“There is no question that exhaustieimandatory under the PLRA and that
unexhausted claims canrime brought in court.Jones v. Bogkb49 U.S. 199, 211
(2007). The exhaustion requirement is basethernmportant policy concern that prison
officials should have “an oppamity to resolve disputes cosming the exercise of their
responsibilities before being haled into could.”at 204. Once in court, defendants have
the right to bring motionaddressing exhaustion of adngitrative remedies at the
beginning of litigationand disputed factual questions relevant to exhaustion should be
decided at that timélbino v. Baca747 F.3d 1162, 1171¢9Cir. 2014) (en banc).

Failure to exhaust is an affirmative defenisat may be asserted in a Federal Rule

of Civil Procedure 12(b)(6) motion to disssifor failure to state a claim only if the
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prisoner’s failure to exhaust is clear frone face of the cond@int and any public
records subject to judicial noticalbino, 747 F.3d at 1166. When either party relies on
evidence beyond #éhpleadings and public recordise exhaustion issue should be
addressed as a motion for summary judgment under Ruld.%6.1170. “If the record is
sufficiently developed to perntite trial court to considesummary judgment, and if the
court finds that when viewintipe evidence in the light most favorable to a moving party
the movant has not shown a genuine dispufacifon the issue of exhaustion,” the Court
may enter summary judgment for either theving or the nonmoving party (on the
court’s own motion)ld. at 1176seeFed. R. Civ. P. 56(f) (“After giving notice and a
reasonable time to respond, the coury ma. grant summary judgment for a
nonmovant.”)

Rule 56 prohibits the cotsrfrom resolving genuine disfes as to material facts
on summary judgment. If a genuine dispute tsxas to material facts relating to an
exhaustion defense, the natishould be denied, and tliksputed factual questions
relevant to exhaustion shoudé decided by the judge, in the same manner a judge rather
than a jury decides disputed factual dioes relevant to jurisdiction and venuéd’ at
1170-71.See also McNutt v. General Mos Acceptance Corp. of Ind298 U.S. 178,
184 (1936) (stating that tlwdurt may “inquire into the tds as they really exist”)
(internal quotation marks omittedyturphy v. Schneider Nat'l, Inc362 F.3d 1133, 1139
(9th Cir. 2004) (stating that the court may ‘tiidlan evidentiary hearing on the disputed
facts”); Lake v. Lake817 F.2d 1416, 1420 (9th Cir. 19§8tating that the court “has the

discretion to take evidence at a preliminaearing in order to resolve any questions of

MEMORANDUM DECISION AND ORDER - 3



credibility or fact” and that th plaintiff must establish thfacts “by a preponderance of
the evidence, just as he would have tattial”) (internal quotation marks omitted).
The issue of “[e]xhaustion should be decidedgdsible, before reaching the merits of a
prisoner’s claim.”Albino, 747 F.3d at 1170.

The defendant bears the ultimate lnraf proving failue to exhaustSee Brown
v. Valoff 422 F.3d at 936. If the defendamitially shows that (1) an available
administrative remedy existed and (2) theqmesr failed to exhaust that remedy, then the
burden of production shifts todfplaintiff to bring forth evidnce “showing that there is
something in his particular case thatdedhe existing and generally available
administrative remedies effectively unavailable to higilSino, 747 F.3d at 1172.

Confusingor contradictoy information given to a prisoner is relevant to the
guestion “of whether relief was, as a practical matter, ‘availalBecsivn 422 F.3d at
937. Administrative remedies will be deemed unavailable and exhaustion excused if the
inmate had no way of knowirthe prison’s grievance procedure, if the prison improperly
processed an inmate’s griexa, if prison officials misiformed an inmate regarding
grievance procedures, if thenmmate “did not have accesstte necessary grievance forms
within the prison’s time limitgor filing the grievance,” or iprison staff took any other
similar actions that interfered widm inmate’s efforts to exhaugtbino, 747 F.3d at
1173.

If a prisoner has failed to exhaustdable administrative remedies, the
appropriate remedy is disssal without prejudiceVyatt v. Terhune315 F.3d 1108,

1120 (9th Cir. 2003)pverruled in part on other grounds by Albjrn@t7 F.3d 1162.
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2. Material Facts

The facts material to the administratigxhaustion questioneaincluded within
the following sections of this decisiofihe steps required mmplete the IDOC
Grievance Process, which are publisheth@prison policy manual, are undisputed. If
the facts concerning whether the exhauspi@tess was properly completed or if an
excuse for failure to compkethe process is in disgytthe Court has so noted.

A. IDOC Grievance Process

There are three stagestire IDOC grievance procedarst, an inmate with a
concern must seek an informal resolntiwy filling out an offe@der concern form,
addressed to the staff person “most capabtesgonding to and, if appropriate, resolving
the issue.” (Whittington Aff.Dkt. 30-2, 11 5-7.) If thessue cannot be resolved
informally through the use of a concern fothrg inmate must theile a grievance form.
(Id., 1 8.)

The grievance form must Isebmitted within 30 days dle incident giving rise to
the grievance.ld., T 8.) Only one issue may be raigee grievance, and there must be
“specific information including the nature thfe complaint, dates, places, and names.”
(Id., 1 9.) After receiving the grievance, tipgevance coordinator “enters the grievance
information into the Correctioristegrated System (CIS),” atectronic database used to
track grievancesld.) The grievance coordinator thessgns the grievance “to the staff
member most appropriate to respond to #@rafypropriate, resolve the grievance issue.”

(Id..) That staff member responds to thiegance and returns it to the grievance
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coordinator, who logs the information irttee CIS database. The grievance coordinator
then forwards the grievante a “reviewing authority,'usually a deputy wardend()

The reviewing authority reviews theig@rance, including the staff member’s
response, and then must deny, granmodify the grievanceld., 19.) The reviewing
authority returns the grievaa and response to the griaga coordinator, who logs the
response into the database and sends theleted grievance back to the inmatd.)(

If the decision on an inmasegrievance is not satattory to the inmate, the
iInmate may appeal that decision to the “appellate authority,”{[f 10-11.) Usually, the
appellate authority is the w@en, except as to medicalgrances, where the appellate
authority is a contract medical provider administratior. &t § 11.) When the appellate
authority responds, the response is loggeaithe CIS databased, and the printed
grievance and the inmate’s original attachments are rettorteé inmate.I(l.)

When all three of these steps—concern form, grievance form, and grievance
appeal—are completed, the administratiyrievance process is exhaustédl, [ 12.)

3. Discussion of Plaintiff's Efforts to Complete the Grievance Process

Plaintiff filed his Complaint on June 1, P0. (Dkt. 3.) The C3 database contains
no record of Plaintiff having filed any griances within the relevant time period—June
2008 to June 2010. (WhittingtorffA Dkt. 30-2, f 14 & Exhibit D.)

A. Claims against Jeff Kirkman

Plaintiff's claim against Jeff Kirkman ags from the followingircumstances. It
is undisputed that Kirkman received but dimt mail Plaintiff's amended post-conviction

relief petition to the state cduvhen Plaintiff presented v Kirkman for legal mailing,

MEMORANDUM DECISION AND ORDER - 6



because the document fell behind a desk, e/hiday undetected for almost a year. On
November 7, 2006, Kirkman found it and téithintiff he would mail it. Plaintiff asserts
that Kirkman lied to Plaintiff and never mailéhe pleading to the state district court.
(Plaintiff Aff. Dkt. 35-3.)

Plaintiff asserts that he was unawtrat the amended pconviction petition
had never been filed until he received a copthefstate court register of actions on June
1, 2008, which showed that the amended petitiad never been fde (Dkt. 46, p. 2.)
The question, then, using the @rperiods most favorable to Plaintiff, is whether Plaintiff
had adequate opportunity to use the grievayseem between June2008, and July 24,
2008, when he was transferriedm ICI-O to ISCI in Boisdo await transfer to North
Fork Correctional FacilityNFCF) in Oklahoma.

The record contains no eedce that prison officialsterfered with Plaintiff's
ability to use the prison grievance systerCitO during the 54day period of time
before he was transferred to another IDOC facility in Idaho, ISCI. Plaintiff did not
attempt to use the establishegegance system at all. Plaiffitstates that, in June 2008,
Ms. Ashford suggested that he speak to Kirkman to resolvehe issue. Plaintiff
attempted to do so, but Mr. Kirkman allegedlould not respond tBlaintiff's letter or
address the subject in person. However, sirhplyause prison personnel attempted to aid
Plaintiff informally (or ignored Plaintiff's attempts to infoally address a problem) does
not mean that such efforts amount to mcsi@ned alternative to the formal grievance

system, as Plaintiff argues.
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The record is undisputed that Pldingiid nothing to properly exhaust his
administrative remedies through the estabtigheson grievance system. Therefore, this
claim is subject to dismsal without prejudice.

B. Claims against Sergeant Higgins

Plaintiff alleges that in July 2008, Defgant Higgins threatend@laintiff at ISCI
that he would not send all of his legal madkriwith him to NFCRn Oklahoma. Plaintiff
further alleges that Higgins, in fact, failedttansport one of Plaintiff's original boxes of
legal materials to Oklahoma. (Cherryf A{125-25.) Plaintiff used the Oklahoma
offender concern form process to contaetgeant Higgins about the missing legal
materials, and Sergeadiggins responded:

| confirmed with you that your largeolume of legal work was active. It

was placed on the bus and went to Bov#é you. | stated “Be prepared to

explain why you have a large amowhiegal work. (active cases).”

(Dkt. 35-4, p. 7.) Plaintiff alleges that heesnually received the Baof materials, but it
was in a new, smaller box thatntained only abol&0% of the materials that had been in
the original box. (Cherry Aff.,  24.)

The above correspondencgmSergeant Higgins shovtisat Plaintiff began the
first step of the grievance process, usirgkt-CF offender conceifform, to grieve the
loss of the legal materials while in Oklaha. However, Defendants admit that the IDOC
grievance forms that were nexbito complete the next seaksteps “were not available
at NFCF.” (Dkt. 40, p. 4.) In addition, Ptaiff requested by letter that Mr. Kirkman send
him IDOC grievance forms in a letter of Seyptber 12, 2008 (Dkt. 35-4, p. 16), but no

one ever provided Plaintiff witthe IDOC forms while at NFCF.
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Based on the foregoing, the Court findattthe record contains undisputed facts
that prison officials did not make the Idatpeevance forms available to Plaintiff while
he was housed in Oklahoma, and thattittne period to submit the grievance regarding
Sergeant Higgins’ alleged loss or confisoatof the legal materials during transfer
expired while Plaintiff was in Oklahoma. Rié&if is excused from filing a grievance on
the Higgins claim because the grievammystem was unavailable to him.

The Court rejects Defendants’ argument tPlaintiff could havegrieved Sergeant
Higgins’ alleged actions during the five-dagriod that he remained in an Idaho facility
between the day Higgins threatened to natdelaintiff’s legal meerials to NFCF and
the day Plaintiff was transfeado NFCF. Plaintiff had no reas to grieve a mere threat,
especially because other ISCI prison officedsured Plaintiff thatontrary to Higgins’
statement, all legal material in Plaintiféstive cases would beatisported to Oklahoma
with him. It was only when Plaintiff arrived in Oklahoma that he discovered his legal
materials had not been shipped with hing #re need to begin the grievance process
arose.

C. Claims against Andrea Blades

Plaintiff returned to ldho from Oklahoma on Jull0, 2009. (Whittington Aff., 1 4
& Exhibit 30-2.) He did not receive his prexpy from Oklahoma untiuly 15, 2009. At
that time, Duane Shedd tdRiaintiff that someone named “Andrea” had confiscated
several of his legal items, which Plaintiff idéies as six legal cassette tapes, eleven

legal photographs, and a bundle of legal papers.
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Plaintiff sent a concern form tondlrea Blades on July 15, 2009, and she
confirmed that she had confiscated the legal materials. She explained the process for
accessing the materials—he was to request an appointment in the Resource Center to
access the materials, or chotsesend them out to his att@y (Complaint, Ex 8(c), Dkt.
3-2, p. 3.) Plaintiff was then transferred@i-O, in Northern Idab, and he submitted an
ICI-O access to courts form to the paralegal, Ms. Ashford, regarding the legal materials.
On July 29, 2009while at ICI-O, Plaintiff received rdies to two of the offender concern
forms that he had written at ISCl¢beck on the missing legal materials.

Plaintiff states: “Since #hissues with my missing and illegally confiscated legal
materials covered so many individuals innsany different institutions, on the 3rd of
August, 2009, | wrote a grievantethe form of a letteto Brent Reinke, the Director of
Prisons, addressing my issues with Mrkifaan, Sgt. Higgins, and Ms. Blades.”

(Plaintiff Aff.,  53,Dkt. 35-3, emphasis addgRlaintiff alleges that he received the
cassettes and photos on August@D2 but not the legal documents.

On September 2, 2009, Plaintiff reca\a letter from V. Southwick, an employee
of the “Division of Prisons, IDOC,” datieAugust 14, 2009, with a “cc” notation to
Director Reinke:

The letter you sent to Direct®einke, dated 8/3/2009, was
forwarded to me for response.

In researching this issue, | recedvnotification that Andrea Blades,
paralegal at ISIC, sent your legaies to ICIO arounduly 24, 2009.

Jeff Kirkman, Access to Cour@oordinator for IDOC, will make
sure that Laura Ashford, paralegal atQCsees to it that you have access to
the documents you need.
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Should you have any more issuegarding access to court issues,
please contact Jeff Kirkman at IDOC’s Central Office.

(Dkt. 3-4, p. 6.)

Plaintiff alleges that he did not receive the missing legal documents. (Complaint,
Dkt. 3, p. 17.) Plaintiff had discussions whts. Ashford, who hadiscussions with Mr.
Kirkman, but the issue was never resolvédl., (154-55.)

Plaintiff admits that hdecided to work aiside the grievance procedures because
he felt that he had a multi-facility complainhdaso he decided to write to the Director of
the Department of Correction, rather thabrait a grievance. Thetker he received from
Ms. Southwick indicates thahe checked with Ms. Blademnd the materials had already
been sent to Plaintiff at ICI-O. Plaintiff walirected to contact Mr. Kirkman if he had
additional access-to-the-courts issues.

Ms. Southwick did not inform Plaintithat their corresporahce was a substitute
for the grievance process, nor did she inftwm that the grievance procedures were not
necessary if he was unablerésolve the access to courts issues with Mr. Kirkman.

No prison employee misinformed Plaintfibout use of the established grievance
system or tried to prevent him from usingpoitiry to resolve his access-to-the courts
claim against Ms. Blades. To the contrary, ®iéfihad been advised a year earlier to use
the grievance system to resolve similar &s1On September 22, 2008, while Plaintiff
was attempting resolution of the Higgins clamth Mr. Kirkman, Plaintiff had received
a letter from Mr. Kirkman, stating: “For tiggievance procedure to work properly each

affected offender needs to grieve thesue with ICI-O and Sgt. Higgins and get a
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response from them.” (Dkt. 35-4, p. 17.) Clearly, Plaintiff was on notice that the
grievance system was the official way tdveogproblems, and that Mr. Kirkman required
offenders to use thgrievance process.

The Court rejects Plaintiff's argumethiat, because hedhght the defendants
were being untruthful abotheir words and actions, tlygievance procedures would
have been futile. Case lawdkear that futility is not an exise for failure to exhaust.
“The obligation to exhaust ‘available’ remedjgersists as long as some remedy remains
‘available.” Brown v. Valoff422 F.3d 926,36 (9th Cir. 2005).

The United States Supreme Cowplained the importance of proper
exhaustion—not on the prisoner’s terms, but on the prison’s termsgerv. Woodford

Because exhaustion requirements aregthesl to deal witlparties who do

not want to exhaust, administratilev creates an incentive for these

parties to do what they would othereigrefer not to do, namely, to give

the agency a fair arfdll opportunity to agudicate their claims.

Administrative law does this lequiring proper exhaustion of

administrative remedies, which meanggsall steps thathe agency holds

out, and doing so proper(go that the agency addses the issues on the

merits).... Proper exhaustion demamdspliance withan agency’s

deadlines and other critical procedunales because no adjudicative system

can function effectively without imposing some orderly structure on the

course of its proceedings.

548 U.S. at 90 (internal ctians and punctuation omitted).

Had Plaintiff used the grievance pess, he might have obtained a remedy,
because the persons diredtlyolved would be required teespond—Andrea Blades and
Jeff Kirkman—andtheir immediate supervisors (and the supervisors of the immediate

supervisors) would be informed of BladesdaKirkman’s acts or omissions or of their

failure to respond. When &htiff became aware that @@tion to return the legal
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materials had been taken under the Southaackespondence, Plaifi could have filed
a grievance. However, he did not. Rather¢ctiatinued to complaimerbally and by letter
to Mr. Kirkman.

Plaintiff never took any steps to properly inform Mr. Kirkman’s supervisors—via
a grievance—that Mr. Kirkman was not resoty Plaintiff's issuesThe IDOC grievance
system is particularly designed to haveeaisk three levels of review of the prisoner’s
problem, beginning with the prison employeeos# act is at issuand ending with the
prison employee’s supervisor’'s supervisor. Tihal step in the process is normally the
warden of the facility, not théirector of the IDOC; thus, the letter Plaintiff wrote to the
director was entirely outside the grievasgstem and beyond the specific officials
charged with resolving the type of inftagroblems reported through the grievance
system. The fact that Plaifftknew of the proper grievance procedure, but chose to skip
it, is inexcusable undétgo v. WoodfordTherefore, this claim isubject to dismissal.
4. Conclusion

Based on the record, the Court concludes that the undisputed material facts show
that Plaintiff did not exhaust his admimegive remedies for his claims against Mr.
Kirkman and Ms. BladeS.he record reflects that Plaintdhose to use informal means to
try to resolve his grievances. Although sopnison officials respondk tried to help him
informally, and directed him to other avesus potential help, they did not misinform
him about, interfere with, grevent him from using, the teklished grievance process.
Therefore, no excuse exi$t® his failure to use the formal grievance procedures.

Accordingly, the Court concludes that thetsams will be dismissed without prejudice.
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The record also redtts that Plaintiff did not fila grievance regarding his claim
against Sergeant Higgins, but is excused fdamng so. He had noason to do so during
his five-day stay in Boise befe transport to Oklahoma, because only a threat existed at
that time. It was only when he arrived in Gidena that he discovered that all of his legal
materials had not been shipped with hims laindisputed that IDOC grievance forms
were not available to Plaintiff in Oklahm, despite his request for the forms.

Therefore, the Court concludes that lR®C grievance system was unavailable to
Plaintiff, and Plaintiff may proceed with hitaim against Sergeant ¢ijins. Plaintiff will
bear the burden to show that Higgins waspomsible for the loss of the legal matefials

and that Plaintiff suffered aactual injury from the loss.

! Plaintiff speculates: “The box had been inventoried by Sgt. Higgins on the 6th of A2@fi&tso he would have
been the last one to handle that box of Legal Materials and he would have been the individualowbo oeer
half of my Legal materials.” (Dkt. 35-3, 124.) He may now conduct discovery to determifects.

2 Under the First Amendment, prisoners have a right of access to the teuitsv. Casey618 U.S. 343, 346

(1996). The right is limited to the filing of direct criminal appeals, habeas petitions, and civil rights ddtiahs.

354. Claims for denial of access to the courts may &ngethe frustration or hindrance of “a litigating opportunity
yet to be gained” (forward-lookingccess claim) or from the loss of at su claim that cannot now be tried
(backward-looking claim)Christopher v. Harbury536 U.S. 403, 412-15 (2002). $tate an access to courts claim
when a prisoner claims that he suffered the loss of aisaifim that cannot now be brought, a prisoner must allege
facts supporting three elements: (1) official acts that friestriite inmate’s litigation; (2) loss of a “nonfrivolous” or
“arguable” underlying claim, including the level of detail necessary “as if it were being independently purgued”; (3
specific allegations showing that remesbught in the access-to-courts claimas otherwise available in a suit that
otherwise could be broughd. at 415-17. Plaintiff now has completed his criminal appeals and habeas corpus
actions, and, thus, Plaintiff should be able to explaintgxhow the missing legal materials affected his ability to
address certain claims or defenses in those actions.
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ORDER
IT IS ORDERED that Plaintiff’'s Motion for Smmary Judgment (Dkt. 30) is
GRANTED in part and DENIED in part. Clainagainst Jeff Kirkman and Andrea Blades
are dismissed without prejudice. Plafihthay proceed on his access-to-courts claim
against Sergeant Higgins.
IT IS FURTHER ORDERED that the parties shaldhere to the following
pretrial schedule:

1. Disclosure of Relevant Ifiormation and Documents If the parties have not
already done so, no later than 30 daysrantry of this Qder, the parties shall
provide each other with relevant infoation and documentsertaining to the
claims and defenses in this case, includirggnames of individuals likely to have
discoverable information, along with thebgect of the information, as well as any
relevant documents in their possession, iedacted form if neessary for security
or privilege purposes; and, if necessargytbhall provide a serity/privilege log
sufficiently describing any whsclosed relevant documents which are alleged to be
subject to nondisclosure. Any party maguest that the Court conduct an in
camera review of withheld documents dioirmation. In camera documents are to
be filed ex parte under seahcanot provided by email or mail.

2. Completion of Discovery amnl Requests for SubpoenaAll discovery shall be
completed no later than 120 days aéetry of this Order. Discovery requests
must be made far enough in advance to allow completion of the discovery in

accordance with the applicable federal rules prighi®discovery cut-off date.
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Discovery is exchanged between parties fited with the Court. The Court is not
involved in discovery unless the parte® unable to work out their differences
between themselves as to whetherdiseovery responses are appropriate. In
addition, all requests for subpoenas dueesm (pretrial production of documents
by nonparties) must be made within 90 dafter entry of this Order. No requests
for subpoenas duces tecum will be enteddiafter that date. (Subpoena requests
for trial appearances of witnesses shallbefiled until the case is set for trial.)
To obtain a subpoena duces tecunpi@mduction of documents by nonparties,
Plaintiff must first submit to the Coutthte names, addresses, and the type of
information sought from each person otigrto be subpoeretd, and Plaintiff

must explain the relevance of the iteraquested to the claims. The Court will
then determine whether the subpoenas should issue.

3. Depositions Depositions, if any, shall be cofefed no later than 120 days after
entry of this Order. If Defendants wishtake the deposition of Plaintiff or other
witnesses who are incarcerated, leavdd®o is hereby granted. Any such
depositions shall be preceded by 19javritten notice to all parties and
deponents. The parties and counsel shall be professional and courteous to one
another during the depositions. The couporter, who is not a representative of
Defendants, will be present to recordadlthe words spoken by Plaintiff (or other
deponent), counsel, and any other persotiseatleposition. If Plaintiff (or another
deponent) wishes tensure that the court repartid not make mistakes in

transcribing the deposition into a writtearm, then Plainff can request the
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opportunity to read and sign the deposition, noting any discrepancies between
what is transcribed and what Plaintiff beks was said. If Plaintiff wishes to take
depositions, Plaintiff must file motion requesting permission to do so,
specifically showing the abilitto comply withthe applicable Federal Rules of
Civil Procedure by providing the namestloé proposed persois be deposed, the
name and address of the court reportep will take the deposition, the estimated
cost for the court reporter’s time ane ttecording, and the source of funds for
payment of the cost.

4. Dispositive Motions All motions for summary jdgment and other potentially
dispositive motions shall be filed with asopanying briefs no tar than 150 days
after entry of this Order. Responsive brigfsuch motions shall be filed within 30
days after service of motions. Reply briefgny, shall be filed within 14 days
after service of responses. All motionssponses, and replies shall conform to
Rule 7.1 of the Local Ruldsr the District of Idaho. Neither party shall file
supplemental responses, replies, affidawdtsother filings not authorized by the
Local Rules without prior leave of CauNo motion or meorandum, typed or
handwritten, shall exceed 20 pages in length.

5. Alternative Dispute Resolution (ADR): Should Plaintiff ancny Defendant wish
to attend a settlement conference, they shbld a stipulation to attend settlement

conference, and the case shall then be referred to the Court’s ADR Director.
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SO ORDERED.

DATED: January 6, 2015

J.Lodbe
United States District Judge
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