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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

TERI MOREHOUSE, as an individual, Case No. 3:11-CV-00167-BLW
LORISA WELLOCK, as an individual
LISA MILLER, as an individual,

MEMORANDUM DECISION &
Petitioner, ORDER

V.

IDAHO STATE DEPARTMENT OF
CORRECTIONS; BRENT D. REINKE,
individually and in his official capacity;
TEREMA CARLIN, individually and in
her official capacity; THOMAS
HOUDESHELL, individually and in his
official capacity; ROBERT QUINN
DAVIDSON, individually and in his
official capacity; AARON KRIEGER,
individually and in his official capacity;
TERRI TOMISSER, individually and in
his official capacity; THOMAS
MCKINZIE, individually and in his
official capacity;

Respondent.

INTRODUCTION
Before the Court is Petitioners’ Motiots Modify the Case Management Order
and for Leave to File a Second Amended Clainp (Dkt. 53). Petitioners seek to amend
their complaint to include a sixth claimdught only by Plaintiff Lorisa Wellock against
Defendants Idaho DepartmasitCorrections (“IDOC”), Bent Reinke, Terema Carlin,
Robert Quinn Davidson, and Terri Tomissaalation and/or interference with the

Family Medical Leave Act rights protectedder 29 U.S.C. § 2615(@) and 29 C.F.R. 8

M EMORANDUM DECISION AND ORDER - 1

Dockets.Justia.com


http://dockets.justia.com/docket/idaho/iddce/3:2011cv00167/27749/
http://docs.justia.com/cases/federal/district-courts/idaho/iddce/3:2011cv00167/27749/103/
http://dockets.justia.com/

825.312. Because this motitmamend seeks to bring additional claim brought only
by Wellock, this Court will only ensider the facts of this casnost pertinent to her and
the case as a whole.
BACKGROUND AND PROCEDURAL HISTORY

IDOC hired Wellock to work as&ood Service Officer at the Orofino
Correctional Institution in November of 200Broposed Am. Compl. § 3.64, Dkt. 53-1.
In July of 2007, WHkock filed a complaint against female coworker alleging
discrimination.ld. at 1 3.65. Wellock’s boss, Defemddavidson, allegedly retaliated
against Wellock for filing theomplaint by harassing andrdeaning her, publicizing the
details of the complaint, and placing Welldoksituations withinmates in which she
feared for her safetyd. at 1 3.66. In October of 2008/ellock filed a complaint against
Davidson and a “Problem Solving RequiEsrm,” requesting intervention from the
management to address Davidson’s actitmhsat 11 3.68-69. Wellock maintains that her
claims of harassment were rejectadl she was accused of miscondicttat § 3.70. In
January 2009, managers a tArofino Correctional Instition reported that they had
received anonymous grievanacusing Wellock of havingnlawful sexual relations
with inmatesld. at 1 3.71. The Office of Pregsional Standards conducted an
investigation of the allegations and cortdd that they wer#alse and unfoundedId.

On February 20, 2009, Wellock soughédical treatment for pain she was
experiencing in her neckight shoulder, and arnhd. at § 3.72. Wellock’s doctor and
Warden Carlin authorized Weck to return towork with “light duty limitations” on

February 23, 2009d. at § 3.73. Warden Carlin ratted Wellock’s light duty work
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clearance on February 26, 20@8d Wellock was given fifty d& of leave without pay.
Id. T 3.74. Wellock maintains that on AptiB, 2009, she received approval from her
doctor to returrio work without any restrictionsd. at { 3.75. On April 16, 2009,
Wellock met with Davidson ahDeputy Warden MacEachetmdiscuss hereturn to
work. MacEachern Letter to Carlin, Ex. E to Smith Aff., Dkt. 581 at 19. At this meeting
MacEachern told Wellocthat she did not have theroect IDOC forms and that the
release she received from her doctor wasffiegent to allow herto return to workld.

On April 22, 2009, Whock’s doctor released Wellodk perform light duty work.
Proposed Am. Compl. § 3.76, Dkt. 53-1. On April 22009, IDOC sent Wellock a letter
saying that she had exhaushtest allotted 84 days of medidakve she was guaranteed
under the FMLA and that it may considefmedical layoff” in the futured. at I 3.77.
On May 21, 2009, IDOC sent Wellock a lets¢ating that it was necessary to vacate her
position based on her medi leave. The letter also infoed Wellock that she had one
year to place herself on the Departmein€orrections rehire registhid. at § 3.78.
Wellock’s doctor released her teturn to workwithout restrictions on July 22, 200@L
at 1 3.79. Over the next year, Wellock kb for five different vacant Food Service
Officer positions, but was not rehired whildets, who were not on the Department of
Corrections rehire list, were foundfith the vacancies. Id at | 3.80-.85.

Plaintiff Teri Morehouse filed the initimomplaint in this ston April 20, 2011.

Compl., Dkt. 1. Morehouse served the summand complaint on the initially named

' The Department of Correctiomsrequired to fill its vacancgewith people on this list,
who have the proper classification, befaising any othenethods of hiring.
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defendants betweekugust 16, 2011, ahAugust 18, 2011Summons, Dkt. 3 - Dkt. 10.

On September 16, 201Morehouse filed the First Amend&bmplaint. In this filing, the
complaint was amended to include Plaintiftgisa Wellock and Lsa Miller, Defendants
Terri Tomisser and Thomas McKenzie, and the initial claivese altered and expanded
from three to five claims for reliéfld. Wellock was only involveih the fourth and fifth
claims: (4) Deprivation of Constitutional Rightsnder Color of Lawn violation of 42
U.S.C. § 1983; (5) Breach of Contract. TOeurt entered a Case Management Order on
November 3, 2011, designatifRgbruary 1, 2012, as theat#ine for amending pleadings
and joining partiesCase Management Order at 6, Dkt. 22.

On April 26, 2013, Petitionerfded the motion currently before the court seeking
to add a sixth claim for relief. In the sixth claim Wellock argues that several of the
defendants unlawfully interfedewith her rights guaranteed under the FMLA when she
was not allowed to return fall work duty in April of 2009, despite having a release
from her doctor. Defendantgpose the motion arguing thd) Wellock has not shown

the required “good cause” for amending the clanmp at this late date, (2) the FMLA

% The claims for relief assertéul the initial complaint are(1) Discrimination by IDOC in
violation of 42 U.S.C. § 2000€&); (2) Retaliation by IDOC imiolation of 42 U.S.C. 2000e-
3(a); (3) Deprivation of Constitutional Rights Umdg&olor of Law by all Defendants in violation
of 42 U.S.C. § 1983.

% The claims for relief asserted in the Filsnendment Complaint are: (1) Against IDOC by
Morehouse and Miller: Discrimination and Harassmarviolation of 42 U.S.C. § 2000e-2(a);
(2) Against IDOC by Morehouse: Quid Pro Qdarassment in violation of 42 U.S.C. § 2000e-
2(a); (3) Against IDOC by Moteuse and Miller: Raliation in violation of 42 U.S.C. 2000e-
3(a); (4) Against All Defendantsy all Plaintiffs: Deprivation oConstitutional Rights Under
Color of Law in violation of 42 U.S.C. § 198@) Against IDOC by all Plaintiffs: Breach of
Contract.
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claim is time-barred, and (3) amending sitheduling order wouldause undue prejudice
and hardship.
1. Motion for Leaveto Amend Scheduling Order

Motions to amend a pleadiriided after the scheduling order deadline has expired
are governed not by the liberal provisiongaofle 15(a) of the Federal Rules of Civil
Procedure but by the more restrictive pranis of Rule16(b) rguiring a showing of
“good cause.Johnson v. Mammoth Recreations, Inc., 975 F.2d 604 (9th Cir. 1992).

The focus of Rule 16(b)’s good cause standasatte diligence of the moving party.
Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 608 (9th Cir. 1992). A court
should find good cause onlytlie moving party shows it “could not reasonably meet the
established timeline in a schedgliarder despite [its] diligenceDIRECTV, Inc. v.

Busdon, 2005 WL 1364571, *1 (Didaho 2005). “Moreover, carelessness is not
compatible with a finding of diligence and offers no reasoma grant of relief.” 975

F.2d at 609 (citindengleson v. Burlington Northern R.R. Co., 972 F.2d 10381043 (9th
Cir.1992)).

When determining whether to grant a motion to amend a scheduling order, a court
may also consider “the existence or aegof prejudice to the party opposing the
modification” Id. But, while a court is allowed to neider any prejudice that may occur,
the court should focus its inquiry “updime moving party's reasons for seeking
modification.”ld. If the party moving to amend “wamt diligent, the inquiry should

end.”ld.
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Good cause is not present when a plitknew or should hae known of [the]
basis for amended claims well beforedtplaintiff] filed motion to amendKinney v.
Holiday Companies, 398 F. App'x 282, 285 (9th Cir. 2010). Himney, the plaintiff
sought to assert additional claims under Bamily and Medical Leave Act seven and a
half months after the deadline for amending pleading had past€2009 WL 6866070,
*32 (9th Cir. 2009) (Appellee’s Brief).The NimCircuit affirmed the district courts
determination that becausettjp]laintiff knew of the ficts upon which her claim for
disparate treatment [was] based” well befive deadline to amend, she did not meet the
burden of showing good caudd.; 398 F. App'x at 285.

The record shows Weck knew the factual basis tfie FMLA claim she is now
asserting at the time the First Amended Claimp was filed. A plaintiff seeking to
establish a prima facie cased#hnial of his FMLA rights, when his employer has failed
to reinstate him, must show “(1) he welgyible for the FMLA'sprotections, (2) his
employer was covered by the FMLA, (3) hesventitled to leave wer the FMLA, (4) he
provided sufficient notice of his intent take leave, and (5) his employer denied him
FMLA benefits to which he was entitledsandersv. City of Newport, 657 F.3d 772, 778
(9th Cir. 2011). Wellock knew she was dig for FMLA'’s protections and was entitled
to medical leave under ti&VILA. Wellock submitted a doctts note to MacEachern on
April 13, 2009, and she was told this noteswat sufficient to allev her to return to
work. These facts are enougghstate a FMLA claim, and, like the plaintiff Kinney,
Wellock knew these facts betothe time to amend expired/ellock has not shown good

cause and the Court will therefore deny ni@tion to modify the Scheduling Order.

M EMORANDUM DECISION AND ORDER - 6



2. Motion to File a Second Amended Complaint

Even if the Court were to allow theodtification of the Case Management Order,
the Court would not allow Wellock to addetiFrMLA claim because (1) the claim would
be barred by statute of limitations, and é#pwing Wellock to arand the complaint to
add the claim would prejudice Defendants.

Under Rule 15 of the Federal Rules o¥iCProcedure, “a party may amend its
pleading only with the opposirgarty's written consent or withe court’s leave.” Fed. R.
Civ. P. 15(a)(2). Rule 15 instruct courts‘teeely give leave” to amend a pleading “when
justice so requiresjd., however, the movant must sshhow the amendment is proper
under Rule 15. 975 F.2d at 608. When ad&sng a motion for leave to amend, a court
considers the following factors: (1) undidelay; (2) bad faith; (3) futility of amendment;
and (4) prejudice to the opposing paktrn v. Ret. Fund Trust of Plumbing, Heating &
Piping Indus. of S. California, 648 F.2d 1252, 125@th Cir. 1981).

A. Statute of Limitations

Claims that are subject tosthissal are considered futiloore v. Kayport
Package Express, Inc., 885, F.2d 531, 538 (9th Cir.829). Claims barred by the statute of
limitations are deemed futileEmanuele v. Anderson, 2012 WL 2047935 (D. Nev. June
5, 2012). However, a new claim in an amendeahplaint is not barred by the statute of
limitation if that claim “relates back” to tr@iginal complaint thatvas properly filed
within the statute of limitationdartell v. Trilogy Ltd., 872 F.2d 322, 323-24 (9th Cir.

1989). A claim relates back tbe original pleading if theew claim “arose out of the
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conduct, transaction, or occurrencefeeth ... in the original pleadinglt.; Fed.R.Civ.P.
15(c)(2).

In determining whether a claim relateckg‘the court compares the original
complaint with the amended mplaint and decides whether the claim to be added will
likely be proved by the ‘same kind of eeiace’ offered in support of the original
pleading.”Percy v. San Francisco Gen. Hosp., 841 F.2d 975, 978 {9 Cir. 1988). A new
claim relates back if the amément simply changes the légfaeory on which an action
was initially brought, so longs “the factual situation oof which the action arises
remains the same and has bbsesught to the defendant’s attention by the original
pleading.”Santana v. Holiday Inns, Inc., 686 F.2d 736, 739 (9@@ir. 1982). A new claim
relates back “if the originglleading put the defendant antice of the ‘particular
transaction or set of facts’ that the pldinbelieves to have caused the complained of
injury. Id. (citations omitted).

In Percy v. San Francisco General Hospital, the court concluded that the
plaintiff's new claim, contendg that he had been deniededarocess in his Civil Service
Commission hearing when he was dischargetinot relate back to the original
complaint that his employer was racially twated when it terminated his employment.
841 F.2d at 979. Thieercy Court explained that the defgant was not on notice of the
due process claim because theginal complaint alleged dwy facts having to do with
his claim of racial discrimination in his temmation . . . .Nowhere in the complaint did

Percy suggest there were defects en@ivil Service Commission proceedingsd’
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Wellock maintains that €hseeks to add a claim based on a new legal theory and
that the new claim is entirely based oot$aalready alleged in the first amended
complaint. Defendants, howayéave pointed out that the first amended complaint did
not allege that Wellock’s April 13, 2008pctor’s note was suffient to allow her to
return to full duty work. The imediate case is similar Rercy in that the first amended
complaint did not put Defendgs on notice that there wedefects in the procedure
IDOC used to determine whether Wellock shioloé allowed to return to full work duty
following her medical leave. The first amded complaint only alleges that IDOC
unlawfully did not rehire hesubsequent to her discharge. Therefore, Bsricy, the
Defendants were not on notice of thedefacts from which the new claim arises.
Therefore, the sixth claim does not relate back to the original complaint.

The FMLA provides that a claim under thet must be brought no “later than 2
years after the date of the last event cortstiguthe alleged violation for which the action
is brought,” unless it is a willful violationn which case the alm “may be brought
within 3 years of the date difie last event constitutingdlalleged violation for which
such action is brought.” 29 U.S.C.A. 8 2West). In the proposed second amended
complaint, Wellock assertsahthe Defendants “interferadth, restrained, or denied”
her exercise of her FMLA work rights wherethtold Wellock thaher doctor's return to
work note was not sufficient and theralbated” her position based upon her FMLA
leave.Proposed Am. Compl. 1 9.6, Dkt. 53-1. The “date tie last event constituting the

alleged violation for which the action isdught,” which triggered the running of the

M EMORANDUM DECISION AND ORDER - 9



statute of limitations, is therefore May,Z1009, the day Wellocwas discharged by
IDOC.

Because this amended claim does noteddack to the aginal complaint,
Wellock had until May 21, 20119 claim a non-willful vioation of the FMLA, and until
May 21, 2012, to claim a willful violationVellock filed the motion to add this FMLA
claim on April 26, 2013. Without determininghether Wellock asserted a willful, or
non-willful violation of the FMLA, this Courcan conclude this claim is barred by the
statute of limitations. Becausiee claim is time barred, th{Sourt can also conclude the
claim is futile and therefore an proper amendment under Rule 15(c).

B. Undue Prejudice

A motion for leave to amend should benabel, if granting the motion would result
in prejudice to te opposing partySee Howey v. United Sates, 481 F.2d 1187, 1190 (9th
Cir. 1973). A court will not find prejude where the opposing party fsifty prepared to
litigate the substantive issues s by the amendkcomplaint.

Although Defendants have participatedliacovery, they were not on notice that
they needed to prepare dalese against an FMLA clailBecause they were not on
notice, the Defendants likely will require amohal discovery in order to adequately
defend against the claim. Further, the timedmplete discovery expired on April 30,
2013. Dkt. 52. Granting leawe amend the complaint woulbderefore unduly prejudice

the Defendants.

M EMORANDUM DECISION AND ORDER - 10



The amendment to the cotamt is improper under Rule 15 both because it is
futile and because it would cause unduguatice to the Defendants. The motion for
leave to file a second amended complaint will therefore be denied.

ORDER
IT ISORDERED that Plaintiff's Motions to Modify the Case Management

Order and for Leave to File a $#wl Amended Complaint (Dkt. 53) BEENIED.

DATED: August 6, 2013

T o Chief Judge
United States District Court
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