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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

TERI MOREHOUSE, as an individual, Case No. 3:11-CV-00167-BLW
LORISA WELLOCK, as an individual
LISA MILLER, as an individual,
MEMORANDUM DECISION
Plaintiffs, AND ORDER

V.

IDAHO STATE DEPARTMENT OF
CORRECTIONS; BRENT D. REINKE,
individually and in his official capacity;
TEREMA CARLIN, individually and in
her official capacity; THOMAS
HOUDESHELL, individually and in his
official capacity; ROBERT QUINN
DAVIDSON, individually and in his
official capacity; AARON KRIEGER,
individually and in hs official capacity;
THOMAS MCKINZIE, individually and in
his official capacity;

Defendants.

INTRODUCTION
The Court has before it (1) a motibled by the defenants for summary
judgment on all claims and (2) a motion dilby plaintiff Wellockfor partial summary
judgment on her breach of contract claifrhe Court heard oral argument on July 29,

2013, and the motiorae at issue.
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ANALYSIS

The three plaintiffs — Morehouse, Wallqg and Miller — were employed at the
Idaho Department of Corrections (IDOC). ejthave sued IDOC and several of its
employees, complaining that during their eayphent with IDOC tley were harassed,
discriminated against, and denigeir constitutional rights.

The three plaintiffs have separate claiaithough they overlap to some degree.
Plaintiffs Morehouse and Miller have broughtle VIl claims thatcomprise Count One
(gender discrimination) and Count Three (iateon for engaging in protected activity).
Morehouse has brought a third Title VII claim in Count Twodoid pro quo sexual
harassment; no other plaintiff has joinedu@t Two. The final two Counts — Counts
Four and Five — are brought by all three ipiiéis. They allege that the defendants
violated § 1983 (Count Four) ahdeached a contract (Count Five).

The claims of each plaintiff are largelyigae, although there are some principles
common to all the claims. The Court willdye by evaluating the claims of plaintiff
Morehouse, specifically her claims undatlie VII. The Cout will then examine
plaintiff Miller's claims under Title VII. Finby, the Court will evaluge the joint claims
of each plaintiff under 8 198d for breach of contract.

Title VII — Hostile Work Envi ronment — Plaintiff Morehouse

Plaintiff Morehouse claims that IDO&hd individual IDOC employees violated
her Title VII rights by subjecting her to agtide work environmeinand then ultimately

firing her in retaliation for reporting thadirassment. IDOC sks summary judgment,
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arguing that Morehouse “admghle experienced a single incident of unwelcome conduct
which is most aptly described as impropenduct rather than sexual harassmeBge
IDOC Reply Brief (Dkt. No. 8%t p. 2.

The Court disagrees. Morehouse hagalika serious and continuing course of
sexual harassment that at least creates gussiif fact on this claim. For example,
Morehouse alleges that jusiree weeks after she began work at IDOC, her Field
Training Officer, Tom Houdeshell, “put hisidto my crotch” and wén she resisted, he
“argued for more, telling me he couhelp me get my job . . . .”"See Morehouse
Affidavit (Dkt. No. 79-1at 1 2. When Morehouse countered that she already had a job,
Houdeshell responded that “remains tesben, you're on probation and I'm your FTO
[Field Training Officer].” Id. Shortly after that incident, Morehouse alleges that
Houdeshell

held me down in my chair with erhand on my shdder. With the

other he groped me, with only ngyothing separating his hand from

my breast. Then he pressed his badginst my side and rode it up

and down and up and down and upl @own. | could not get him

off me. | yelled and struggled. fielt like forever. He did not stop

until | found the wall with my feednd kicked the chair backwards to

roll it over him and knocked him nearbff his feet. | screamed at

him and threatened him and told hirat to touch me or stare at my

breasts or talk about his priealife or mine. | remember him

looking at me coolly and he sdiike | say, you are on probation.’

Id. The alleged harassment timmied as Houdeshell (1) refused to complete a Progress
Report on Morehouse “unless | [Morehousedt him at a bar after work,” (2) signed e-

mails “Love Tom,” and (3) “pulis arm on my shouét . . . until | slapped him off me as

we talked about written materials leted for my probation review.Id. at {1 3, 6.
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When IDOC assigned Houdeshell to be Marase’s trainer for her POST certification
training, Houdeshell would attend training enises to “stare at and mock” Morehouse.
Id. at 1 6. She describes another incidemére Houdeshell “found me alone on duty”
and “closed the gap betweenarsl grabbed me by both ararsd said ‘what did you tell
them about me?”1d. When Morehouse pushed himau“he grabbed my arms again,
but | got around him out the door. He laughed at nhe.”

While IDOC argues that Morehouse is oogdible, this Counnust assume that

her allegations are true in this summary judgment proceedinderson v. Liberty

Lobby, Inc, 477 U.S. 242, 2561986). To survive summgajudgment on her hostile

work environment claim, Morehouse must rageauine issues of material fact that (1)
she was subjected to verbal or physical $srgent due to her gender, (2) the harassment
was unwelcome, and (3) the harassment wascgiritly severe or pervasive to alter the
conditions of her employment and createabusive work environmengee Kortan v.
California Youth Authority217 F.3d 1104, 111®th Cir. 2000).

On each of these three points, Morehdse raised genuine issues of material
fact. Her allegations, if believed, show tshte was subjected to severe and pervasive
sexual harassment that creadéedabusive work environment.he harassment could be
viewed as both objectively and subjectiveffensive: A reasorde person would find
the work environment to be “hostile or abwesivand Morehouse herself did perceive it to
be so.Faragher v. City of Boca Rato624 U.S. 775, 787 (1998).

IDOC argues, however, that Morehouspared only a mildaccount of the

harassment that failed to put@@ on notice that it was sov&¥e and pervasive. When a
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supervisor engages in harassing conduct, and a tangible employment action is taken
against the harassed employee, the employeslds“strictly liable”without inquiry into
whether the harassed employee reported the harassWaarde v. Ball State University,
133 S.Ct. 2434 (2013). A “supervisor” isfiled as an employee who has authority to
“effect a significant change in employmerdtsis, such as hiring, firing, failing to

promote, reassignment with significantly diffeteesponsibilities, or a decision causing a
significant change in benefitsId. at 2443. Where the harassment is conducted by a co-
worker rather than a supervisor, the employay be liable if it knows or should know of
the harassment but fails to take steps “reasonably calculated to end the harassment.”
Dawson v. Entek Intern630 F.3d 928, 9338 (9th Cir. 2011).

Here, there are at least questions of €actcerning Houdeshell's supervisory role
over Morehouse. He was her Field TragnOfficer, and his Progress Reports on
Morehouse would be used to determine Wwheshe could advanbeyond probationary
status. See Reinke Deposit (Dkt. No. 79-2at p. 46. According to Morehouse,
Houdeshell used his apparent authority over her probationary status as leverage in his
attempt to obtain sexual favors. If Houdesksefbund to be a supervisor, IDOC could be
strictly liable for his conduct und&fancebecause Morehouse suffered a “tangible
employment action” — she was fired, allegedlyetaliation for reportig the harassment.

However, even if Houdeshell is a mereworker rather thaa supervisor, and
IDOC is entitled to notice, there are questiohfact over whether Morehouse gave that
notice. Morehouse alleges that she repbttte harassment to four different IDOC

management officials: Brisbin, Welch, Lynch and Carliee Morehouse Affidavit,
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supraat I 3. She asserts tisae was ignored by all foutd. She reported the incidents
to Brisbin twice. The second report weanscribed, and Morehouse describes the
second incident where Houdeshell has ‘lgetarm around my shoulder with his hands
almost touching my breast3ee Transcript (Dkt. No. 79-1And then she says that “his
body’s pushing against my sidend she told him “to get the hell away from me, you
don’t do that to me.”ld. During the brief few momenthat Morehouse is describing

this incident to Brisbin, the transcript notssix different points that Morehouse is either
“starting to cry” or is “crying.” Brisbirasks no follow-up questions to determine why
Morehouse is so emotiorfal.

This account is not as detailed as tbecaint Morehouse gives in her affidavit
discussed above. Yet the intense ematienehouse displayed in her interview with
Brisbin could lead a reasonable juror to codel that Brisbin should have suspected that
Morehouse was subjected to something nsesere than an incidental shoulder touch
and side bump. A juror coutmnclude that Brisbin shoulthve asked more questions to
explore the source of that intense emotad that Brisbin failed to do so because she
was ignoring Morehouse.

Thus, this single account in June of 2088es genuine issues of material fact
over whether IDOC received sufficient notidélore questions are raised by the other

reports that Morehouse made to IDOC management officials Carlin, Welch, and Lynch,

! The transcriber used the word “thighs” but Murase asserts that she actually said “siie¢ Morehouse
Affidavit (Dkt. No. 79-1at pg. 4, n.1.

> Morehouse also made a report to Brishin a few months earlier, in March of 2009. In thategotie Morehouse
states that she reported “much ffaene thing” as her later repo&ee Morehouse Deposition (Dkt. No. 7&tp.
215.
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and an earlier report she made in March 2@0Brisbin. These questions preclude a
finding that IDOC had insuffieint notice as a matter of law.

IDOC argues that the TitMll claim is barred by the atute of limitations. But
this argument relies entirely on a faulty asstiarpthat the Title Vliclaim is based on a
single incident of harassment in April2008. As discussed above, the harassment
continued throughout her employment. Theatmuing nature of the harassment allows
Morehouse to sweep all the awiso her Title VII claim lecause the acts “collectively
constitute one unlawful employment practice” for purposes of Vitfs limitations
period. Nat'l| R.R. Passenger Co. v. Morg&i36 U.S. 101, 116 (B@). As long as “an
act contributing to the claimcours within the filing periodthe entire time period of the
hostile environment may be consideredagourt for the purpes of determining
liability.” 1d. Because some of the alleged ham@sst occurred within the limitations
period, the Court rejects IDOC’s argument tthegt Title VII claim is barred by the statute
of limitations.

Title VIl — Quid Pro Quo — Morehouse

Morehouse claims that Houdeshell’'ssacbnstituted quid prquo discrimination
because he conditioned employment benefits rnaddavors. As discussed above, there
are at least questions of fact over whetheudeshell used his authority as FTO as
leverage to obtain sexual favors from Mores®u This precludes summary judgment on
the quid pro quo claim

Title VIl — Retaliation — Morehouse
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Morehouse claims that she was fired itakation for reporting sexual harassment.
She has clearly made out a prima facie cas¢he discussion above demonstrates.
Vasquez v. County of Los Angel@49 F.3d 634 (& Cir. 2003). The burden now shifts
to the IDOC to articulate a legitimatepndiscriminatory reason for its allegedly
discriminatory conductld. at 639.

Morehouse was fired by the IDOC Ward&erema Carlin. Carlin states that
Morehouse was fired for leaking details abawonfidential investigation and for failing
to pass her POST certificatiokee Carlin Affidavit (Dkt. No. 58-@} 4. IDOC argues
that these are legitimate nondiscriminatorgs@ns for the firing, ahthat they compel
the dismissal of Morehouse’s Title VII retaliation claim.

When an employer asselggitimate reasons for atieged discriminatory firing,
the plaintiff must raise a genw@nssue of fact as to whether those reasons are pretextual
to avoid summary judgmentVilliarimo v. Aloha Island Air, Inc.281 F.3d 1054, 1062—
64 (9th Cir.2002). Morehouse has done so here.

With regard to IDOC'’s assertion thgiorehouse leakedonfidential material,

Carlin relied on a report containing that allegati@ge Information Repio(Dkt. No. 81-

1). The original report was prepared byniathy Owens, a Corrections Officer with

IDOC in 2009. See Owens AffidaiDkt. No. 81-1)t T 3. It contains a brief discussion
that ends with a phrase, “End of Reporthat discussion says nothing about Morehouse
leaking information. But after the phrd$end of Report” is aradditional typewritten
sentence alleging that Morehouse leakaditéeof a confidential investigation, the

allegation that Warden Carlinlied upon in firing Morehouse.
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The additional typewritten sentence immediately draws suspicion because it
appears to have been addeafhe author ended the repofithe author, Officer Owens,
states that the words in thdditional sentence (that Moralse leaked information) “are
not my words and | was given no infisation about an investigation3ee Owens
Affidavit, supraat 1 9. The placement of the mie after the phrase “End of Report”
would cause a reasonable person to itigate by contacting the author. If Warden
Carlin had done that, he wil have discovered thdtdse were not Owens’ words.
Warden Carlin’s failure tonvestigate this allegation, whés weakness was apparent on
the face of the document,seme evidence of pretext.

There is further evidence of pretext inrlids statement thagven if she ignored
the allegations that Morehouse leaked contiidémformation, she would have still fired
Morehouse for failing to obtainer POST certificationSee Carlin Affidavit (Dkt. No.
58-6)at 1 4. If Morehouse is to be believednd the Court must dso in this summary
judgment proceeding — IDOC ppinted Houdeshell to be her POST certification trainer
after she had reported his sexual abuse to IDORere is at least a question of fact over
whether this appointment ensd Morehouse’s failure.

Moreover, before Morehouse was termathtshe reported to Brisbin her medical
ailments of sleeplessness, antrolled shaking, uncontrolled crying and PTSD, and
Brisbin passed this on to \Wen Carlin. It is undjuted that POST provides for
extensions of time for thosefsering such iliness. Nevertheless, four days after learning
of Morehouse’s ailments, Warden Calffired Morehouse for not passing the POST

certifications.
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If Morehouse is to be believed, IDAfad ample reason to believe that her
medical ailments were the result of sexuabsament and that she needed additional time
to complete the POSGertifications. Indeed, the PO%Iouncil, although ignorant of her
past harassment and subsedueedical ailments, laterled (without knowing that she
had been fired) that she wadi#ed to an extension. Ward&arlin knewso much more
that justified an extensicend yet was in such a hurgy fire her. Under these
circumstances, a reasonable juror could find Wdatden Carlin’s stated reason for the
firing (that Morehouse failed to pass her PQ®ftification) was a pretext for the real
reason, which was that sheoeted sexual harassment.

Thus, there are questions whether betisons given by Warden Carlin for the
firing were pretextual. The Court walccordingly deny thenotion for summary
judgment on the Title VII retaliation claim.

Title VII Claims — Plaintiff Lisa Miller

Plaintiff Lisa Miller was hired in 2008y IDOC as a Corrections Officer. She
roomed with plaintiff Morehose at the POST Academy tmaig in January of 2009.
Miller claims that she was subjecteddisciplinary action and a transfer after
participating in the investigation of Houdeshell's harassment of Morehouse. Following
the transfer, she received many false compldinote inmates, she alleges, that caused
her to suffer from stress-relatbdalth problems that eventlyaforcing her to resign in
2010.

In the summer of 2009, IDOC'’s Ken Alldriold Miller thatshe was “well liked”

and that if she “wanted to keéghat way, [she] would stogalking to Teri Morehouse.”
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See Miller Deposition (Dkt. No. 83-&j p. 221. This warning from Alldrin came after
Morehouse had reported Houdeshdiiisassment in March of 200%ee Morehouse
Deposition (Dkt. No. 79-1) at p. 215.

After Miller had been wared by Alldrin not to talko Morehouse, Miller was
called into an interview to discuss Mbmise’s allegations of harassment against
Houdeshell.See Miller Deposition, suprat 236 (pointing out #t interview was after
Alldrin’s warning). The interview was conducted by Lori Biis an investigator in the
Office of Professional Standards (OPS) for IDC&&e Miller Affidavit (Dkt. No. 27t
14.

In the interview, Miller repeated whitorehouse had tolder about Houdeshell
but disavowed those criticismadstated that he had not attbat way toward her. For
example, Miller told Brisbin that Morehoubked said that Houdeshell was “hitting on her
(Morehouse) several times,” but that Hesbell had never tried to hit on her (Miller),
and that “people are tired of lisi@g to Morehouse complain.See Report (Dkt. No. 83-
1). Miller also told Brishin tlat Morehouse had said Houdeshell was a “terrible FTO”
who “did not follow up on any of the paperk” and did not spend “enough time with
her (Morehouse) to complete the FTO tasKsl.” Miller recounted a meeting she
attended conducted by Morehoubat discussed filing a lawsuit against IDOC, but
Miller told Brisbin that she was not inviteddkabecause they readid she “was not in
support of their effds to sue IDOC.”|d.

After the interview, Houdeshell parkedhaed Miller at her louse and @nfronted

her, demanding to know whateshad told the investigatoGee Miller Affidavit, suprat
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1 4. Miller reported this to Brisbin, amtbudeshell was later pgmanded by Warden
Carlin for breaching confidentianvestigation protocols.

In July of 2009, after #ninterview with the inveagyator, Miller's request to
transfer to the North Idaho Correctional Inget¢NICI) was grantedBut upon arriving
there, she was accused of acting inappragyiatith inmates, being flirtatious, and
wanting sexual relations with the inmatds.her Performance Evaluation issued in
December of 2009, IDOC notes that it investegl these complaints and concluded that
“these allegations were found to be fals&€e Performance Ewation (Dkt. No. 83-1)
at pg. 33. At least two of the inmateeavhad written complainasdmitted they had lied
to cause trouble for MillerSee Miller Affidavit, suprat § 7. Despite the proven falsity
of these complaints, they nevertheleggse mentioned iMiller's Performance
Evaluation, a document crutia her ability to move oudf probationary status.

Although the complaints weffalse, Miller was assigned to a class for those with
“boundary” issues. She was directed tocaround a tape recorder to record her
communications with inmates to improve hdaemaction skills. This caused such tension
with the inmates that Miller griested a transfer to anothémit on night shift. She was
told by her mentor that anyone asking foramsffer to a night shift “is obviously having
intimate relations with inmates andl@king for more private time.ld. at { 10.

In the Spring of 2010, [paity Warden Aaron Krieger ttad her into his office and
said that “he had seen reports qagtinmates that | was flirting againld. at I 12.

When she demanded to see the grievancea)tip&Varden Krieger ‘weamed at me that
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| would do as | was told.’ld. at § 14. He told Miller thahe next inmate complaint he
got would end her careeBee Miller Deposition, suprat p. 207.

The record shows that a number of inmadmplaints about Miller were placed in
her personnel fileSee Exhibit 101 (Dkt. No. 84&)Smith Affidavit (Dkt. No. 7%t
1 106. Many of the complaints were tshe was acting in sexually provocative ways or
was having sex with inmatesd. Other female correctional officers were subject to the
same type of complaints from inmate3ee Exhibit 66 (Dkt. No. §2pataloging inmate
complaints that IDOGoo0d Service OfficeWellock was having sexual relations with
inmates and acting in sexlyaprovocative ways)Exhibit 34 (Dkt. No. 80-1gataloging
inmate complaints that IDO@mployee Barbara Onley was having sexual relations with
inmates).

Miller quit in May of 2010. At that tira she was sufferingdm irritable bowel
syndrome (IBS) and asthma. She had erpead some increases in abdominal pain
associated with IBS that she alleges wereagtion to the high level of stress she felt
working at NICI. The day shdecided to quit, Miller haanother argument with Kreiger
about an anonymous inmatengplaint that she had conductedrself inappropriately.

See Miller Deposition (Dkt. No. 59-3j p. 209. Miller decided it was not worth it to
continuing working at NICI awsidering the IBS symptomseslwas having in reaction to
the stress of these disagreemends. Miller and her doctor ageel that she need to quit
her job at NICI “in order to maintain her healthd”

Title VII Gender Discrimina tion — Plaintiff Miller
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IDOC argues that Miller has failed toggent any evidence sapport her claim of
gender discrimination under Title VII. Tl@ourt disagrees. Miller has presented
evidence that at least raises a questioacfds to whether IDOC relied on false charges
that she was acting out sexudliy take adverse actions against her. The false charges
were gender specific — that they charged her with actimg sexually provocative ways
toward the male inmates. éssence, the false charges were based on a sexual stereotype
and relied upon by IDOC.

Such sexual stereotypingpsohibited by Title VII. Price Waterhouse v. Hopkins,
490 U.S. 228, 250-51 (19897.he plaintiff in an employment discrimination action
“need produce very little evidea in order to overcomemn employer's motion for
summary judgment.’Chuang v. Univ. of Calif. at Davis, Bd. Of Truste225 F.3d 1115,
1124 (9" Cir. 2000). This is because “the ultite question is one that can only be
resolved through a searchimgjuiry—one that is mostpgropriately conducted by a
factfinder, upon a full record.1d. Miller has produced evahce that raises a genuine
issue of material fact that she svgubjected to gender discrimination.

Title VII Retaliation Claim — Plaintiff Miller

IDOC seeks summary judgmieon Miller’s retaliation claim, arguing that she
voluntarily quit and was not subjected to auyerse employment action. To establish a
prima facie retaliation claim under Title VII, @mployee “must establish that his or her

protected activity was a but-for cause of Hileged adverse action by the employer.”

® By this term “acting out sexually” the Court is referring to the discussion above of false claims that Miller engaged
in sexual relations with inmates and staff, and acted in sexually provocative ways around the inmates.
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Univ. of Tex. Sw. Med. Ctr. v. NassaB3 S.Ct. 2517, 2534 (2013). An “adverse
employment action” is definems an action “reasonably éik/ to deter employees from
engaging in protected activity¥asquez v. County of Los Angel@49 F.3d 634, 646
(9™ Cir. 2003). It includes “any adverse treafrhthat is based amretaliatory motive
and is reasonably likely to deter the chargvagty or others fromregaging in protected
activity.” Id.

Placing false charges of sexual activityMiller’s personnel file and then taking
corrective action based on those false chaagjé=ast raises a question of fact over
whether IDOC subjected Miller to an adversgp@yment action. This is especially true
given that one of the corrective actions wasing Miller record all her communications
with inmates in a manner that was visiblghte inmates. In thprison world, where the
snitch is the lowest of life forms, thisrcective action was degrading and potentially
even dangerous to Milleindeed, Miller was so stressed by IDOC'’s actions that her
health problems forced her to rgsj according to her allegations.

There are also questions of fact regarding causation. The rash of false charges
were filed very shortly after she testified abblaudeshell in the interview with Brisbin.
Houdeshell's intimidating questing of Miller — demanding to know what she had told
Brisbin — demonstrated thiaé had inside knowledge what was supposed to be a
confidential process. This indicates thatudeshell may have been a driving force in the
retaliatory false charges. This is some evidence that Miller was the victim of retaliation

for her testimony against Houdeshell.
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Finding that Miller has raised genuine isswf material fact, the Court denies
summary judgment on the rééion claim under Title VII.

Plaintiff Lorisa Wellock

IDOC hired Wellock to work as a Bd Service Officer at the Correctional
Institute of Idaho - Orofio in November of 2006See Investigative Rert (Dkt. No. 82)
at p. 3. In July of 200AVellock reported to the Wardehat a female co-worker had
been sexually harassing h&@ee Exhibit 61 (Dkt. No. 81-1The next day, “the entire
institution knew” about her confidential clgarof harassment and “[iJt was very
embarrassing.ld Her supervisor, defendant RobBavidson, yelled at her that she
should have reported this lam rather than to the Warden, even though the official
policy directed reporting to anyone. Frdnat point forward, Davidson berated her
constantly and gave her@operformance evaluationsd. Wellock maintains that
Davidson harassed and demeaned her, pabtidhe details of the complaint and placed
her in situations with inmates which she feared for her safetid.

Wellock’s internal complaits against Davidson resulted in no action, and so she
filed an EEOC complaint. Davidson was efpabout this and, according to Wellock,
started a campaign among inmates to filef@harges against Wellock. Inmates began
to charge Wellock vth having sex with other inmatesd. There is evidence that
Davidson solicited charges against Welldckn inmates Capcha and Johns&ee
Exhibit 66 (Dkt. No.82 )Both inmates filed chargesathWellock acted in sexually
provocative ways and had sex with inmatesJdnuary of 2009, managers at the Orofino

Correctional Institution reported that theydir@ceived grievancescusing Wellock of

MEMORANDUM AND ORDER--16



engaging “in a pattern of behavior thatludes inappropriate communication with
offenders and that she has developed ammugpiate relationship with Offender Wayne
Metzger.” Dkt.82 p. 1. The Office of Prafgional Standards conducted an investigation
of the allegations and concludiéhat they were “falsenal unfounded.” Complaint Dkt.

13 73.71.

On February 20, 2009, Wellock soughedical treatment for pain she was
experiencing in her neck, rigbhoulder, and arm. Welloskdoctor and Warden Carlin
authorized Wellock to tarn to work wth light duty limitations orFFebruary 23, 2009.
But three days later on February 26, 2009rd&a Carlin retracte@ellock’s light duty
work clearance and gave her fifty days of leave without pay.

On May 21, 2009, IDOC sent Wellock dtér stating that it was necessary to
vacate her position based on the fact thathsite*been off work du& disability since
02/26/2009.” The letter alsoformed Wellock that she hamhe year to place herself on
the Department of Corrections rehire registWellock was placed on that registry and
jobs in her classification came open overrbgt year. IDOC hir six individuals for
those jobs yet never once deaan offer to Wellock.

Wellock has not filed a Title VII claim afid Morehouse and Miller. Her claims
are contained — along with those of Morelmaad Miller — in Count Four (the § 1983
claim) and Count Five (the éach of contract claim).

IDOC and the other defendants arguet thounts Four and Five should be
dismissed against all three defendants for various reasons. The Court will analyze those

arguments before turning to the argumtseaddressing each individual plaintiff.
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Eleventh Amendment Immunity

IDOC argues that the Eleventh Amerelthrequires dismissal of certain portions
of the Fourth and Fifth Claims. There is nemdite that to the extent that the Fourth and
Fifth Claims could be read to seekgeensatory damagesagst IDOC and the
individual defendants sued their official capacitiesthose allegations must be
dismissed.

This will not result in a dimissal of the Fourth arkfth Claims, because both
contain allegations in additido those just dismissed. For example, the Fifth Claim —
alleging that defendants breached a contséitt plaintiffs — seeks the equitable remedy
of reinstatement. The Fourth Claim seekskiyaay under 8§ 1983 against the individual
defendants in their individual capacity. There is no dispute that those claims are not
affected by the Eleventh Amendment.

Breach of Contract Claims

All three plaintiffs allege that IDOC bached its employment contract with the
plaintiffs by failing to follow the Standard Oing Procedures (SOPSs) applicable to its
correctional facilities. The gintiffs allege that IDOC leached various SOPs by, among
other things, (1) failing to assure thatitrights complaints were addressed in
accordance with the SOPs; (2) failing to report all dams to the Human Resources
Department; and (3) failing to require alMnstaff to complete 120 hours of on-the-job
training by institute staff.

IDOC seeks summary judgmeont this claim, arguing that the SOPs cannot, as a

matter of law, form the basis for a breacltoftract. IDOC cites in support the case of
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Service Employees Int'l Union Local6ldaho Dept. of Health and Welfag83 P.2d
404 (1d.Sup.Ct. 1984), alongith two other cases that reaffirm the holdingservice
Employees.
However, none of these cases involve antlfmr breach of contract. And none of
them discuss, muchds purport to overruléjarkness v. City of Burley, 15 P.2d 1283,
1286 (Id.Sup.Ct. 1986) holdj, in a case involving a public employee, that “an
employee’s handbook can constituteedgment of the contract.ld
BecausdHarknesgemains good law, the Court must deny this aspect of IDOC’s
summary judgment motion.

The Three Plaintiffs’ Claims Under § 1983

IDOC argues that with respect to eaotlividual plaintiff, each has failed to
produce evidence of a 8 1983 violation. To preunder § 1983 claim, the plaintiff must
prove that “(1) the conducomplained of was committday a person acting under color
of state law; and (2) the conduct depritkd plaintiff of a constitutional right.L.W. v.
Grubbs 974 F.2d 119, 120 (9th Cir. 1992)adh plaintiff argues that the defendants
violated their First Amendment right tmmplain about sexual harassment by taking
adverse employment actions against each plaintiff. Each plaintiff also alleges that the
defendants violated their “Fourteenth Ardement Substantive Due Process right to” (1)
employment, (2) gender-equality, (3) bodilyagrity, and (4) libertynterest in their
reputation. See Amended Complaint (Dkt. No. &BY 7.4 The Court will consider each.

8§ 1983 — Denial of Employment
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Because the government as employer haadar powers than the government as
regulator, the scope of judicial rew is correspondingly restricte@Engquist v. Oregagn
478 F.3d 985, 994 {oCir. 2007). Accordingly, “the Supreme Court has warned that
‘[tlhe federal court is not the appropridteum in which to regiew the multitude of
personnel decisions that are made diaylypublic agencies,’” and therefore the
Constitution cannot be interpreted to requiréigial review of every such decisionld.
(quotingBishop v. Wood426 U.S. 341, 349-50 (197@®jecting due process claim
where the plaintiff is fired fnm public employment for reasoegher false or mistaken)).

The Ninth Circuit has not yelecided whether “substantive due process protects
the right to a particular public employment positioihd’ at 996-97. Until a specific
substantive due process rightegognized or clearly establigh@ this Circuit, officials
are entitled to qualified immunitiyom such claims alleging aalation of such a right as
a matter of law.Lum v. Jenser876 F.2d 1385, 1387-89 (9@ir.1989). Accordingly,
this claim must be dismissed.

Even if there is no claim to a particujab, a plaintiff can make out a substantive
due process claim “if she is unable to pursue@mupation and this inability is caused by
government actions that were arary and lacking a rational basisEngquist478 F.3d
at 997. However, this claim is limited “extreme cases,” like “government blacklists”
or “a legislative action that effectively banned a person from a profesdshnWhen the
government is the employer, “there uibstantive due process protection against
government employer actions that foreclose s&te a particular profession to the same

degree as government regulatiola.’ at 998.
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In determining whether a government@ayer’s actions rise to the level of
government regulation,[ift is not enough that the gstoyer's stigmatizing conduct has
some adverse effect on the employee's jolsgects; instead, the employee must show
that the stigmatizing actions make it viflyampossible for the employee to find new
employment in his chosen fieldId. None of the plaintiffs have presented evidence that
their employment options have been sigafitly reduced. The record reveals nothing
that would indicate that any action takenamy of the individual defendants amounted to
a government regulation, barringeth from their career of choice.

Accordingly, the Court must grant tdefendants’ motion for summary judgment
on the substantive due process claim based wiald# public employment as to each of
the three plaintiffs.

§ 1983 — Gender

The Equal Protection clausé the Fourteenth Amendment confers a “federal
constitutional right to be free from gender disgnation” at the hands of governmental
actors. Davis v. Passmarl42 U.S. 228, 234-35 (1979)This right is broad enough to
prohibit state actors from engaging in irttenal conduct designed to impede a person's
career advancement because of her gendandsey v. Shalmy9 F.3d 1382, 1385 (9th
Cir. 1994).

The Circuit has held that “[e]vidence thatsufficient to create a genuine issue of
material fact for purposes of” a Title VII cfai“also serves to create a genuine issue for
purposes of 8§ 19833ischo-Nownejad v. Merced Cmty. Coll. Di984 F.2d 1104, 1113

(9th Cir. 1991). The Court has already ifggd numerous questioraf fact regarding
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the Title VII claims of Morehouse andillér. Those questions likewise preclude
summary judgment on their § 1983 claim based on gender.

With regard to plaintiff Whock, to prove gender disenination in violation of §
1983, a plaintiff must demonstrate tiia¢ defendants actedtivthe intent to
discriminate.” Id. at 1112. Wellock must also bel@lo point to specific acts by the
individual defendants demonstrating miienal discriminatiorbased on gendeid.

The Court finds questions of fact on thetaims. Wellock alleges that after she
made a legitimate complaint about sexuabkament, she was subjected to a campaign
by her supervisor Davidson gon up inmate complainebout her having sex with
inmates and acting in sexuallyopocative ways. She alsaghs to have been taunted
by other IDOC officials in saually demeaning ways, forced out of her job, and not
rehired because she was a woman claiming $&emassment. This is enough to avoid
summary judgment on h& 1983 claim for gender discrimination.

§ 1983 — Bodily Inteqgrity

The Due Process Clauses of the Fifid &ourteenth Amendments protects the
right to “bodily integrity.” Washington v. Glucksberg§21 U.S. 702, 720. (1997).
Morehouse has raised sufficient questionsr whether Houdeshell's groping violated
her bodily integrity. The tier plaintiffs — Miller and Wiock — have made no claims
that they were touched in any manner. Hgnlis claim will be dismissed as to Miller
and Wellock, but not as to Morehouse.

§ 1983 —Reputation
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The three plaintiffs haveot pointed the Court tang evidence in the record
supporting their claim that ¢ir constitutional right to thereputation was damaged in
violation of 8 1983. The Court is “not regedt to comb through érecord to find some
reason to deny a motion for summary judgme@drmen v. San Francisco Unified Sch.
Dist., 237 F.3d 1026, 1029 (9th Cir. 2001) (catain omitted). Instead, the “party
opposing summary judgment must direct [thei€s] attention to specific triable facts.”
Southern California Gas Cw. City of Santa Ana#36 F.3d 885, 88@th Cir. 2003).
Accordingly this claim will be dismissed.

8§ 1983 — First Amendment Rights

The plaintiffs argue that & they complainedbout sexual harassment, they were
shunned and humiliatexhd subjected to false charges of sexual activity that led to
adverse employment actions. These actioraniififs allege, werentended to deter
them from pursuing their harassment claims.

In order to demonstrate a First Amereimviolation, a plaintiff must provide
evidence showing that “by histaans [the defendant]eterred or chilled [the plaintiff's]
political speech and such deterrence wadatautial or motivating factor in [the
defendant's] conduct.Mendocino Environmental Center v. MendocZmunty, 192
F.3d 1283 (9th Cir. 1999). Evdéiplaintiffs are not actuly chilled, it is still a First
Amendment violation if “an official's actsould chill or silencea person of ordinary
firmness from future Firshmendment activities.”ld. An intent to inhibit speech can be

demonstrated either through dait®r circumstantial evidenced.
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For example, iHines v. GomeZ,08 F.3d 265 (9th Cira®7), the Circuit held
that circumstantial evidenceahan inmate had a reputatifmn filing grievances and had
told a guard that he planned to file a grievaraombined withthe jury's rejection of the
guard's purported reason for punishing the ieavarrants the jury's finding that [the
guard] filed the disciplinary report in retaliatidor [the prisoner's] use of the grievance
system.” Id. at 268.

The discussion above demonstrates thatige issues of fact exist for each
defendant over whether their claims of séhamassment generated retaliatory actions by
the defendants that wouldveadeterred a persarf ordinary firmness from pursuing the
harassment charges. This aspect ohtb&on for summary judgent will be denied.

Qualified Immunity & Personal Liability

Qualified immunity shields a statfioial from personaliability (1) when the
official reasonably believes that his or lsenduct complies with the law, and (2) where
clearly established law doestrehow that the official’€onduct violated constitutional
rights. See Pearson v. Callahah55 U.S. 223, 243-44 (@9). The law governing the
remaining claims was clear and, if the pldfatare to be believed, a reasonable official
would know that his or her conduct woulahte constitutional rights. Accordingly, the
Court rejects defendants’ argument that tbmaining claimshould be dismissed on
grounds of qualified immunity.

Wellock’s Motion for Summary Judgment

Plaintiff Wellock seeks sumary judgment on her breach of contract claim.

Wellock’s breach of contract claim is thete had a contractual right under the IDOC

MEMORANDUM AND ORDER--24



policies to be rehired off the rehire regystand that IDOC breaeld that contract by
hiring six individuals in her job cagery without once féering her a job.

She was placed on that rehire registBee Exhibit O (Dkt. No. 70yhe IDOC
Policy Manual states thahe appointing authoritynusthire from that register.’See
8 05.01.05.04 (emphasis added). That cleayuage was interpreted by IDOC to apply
to Wellock in two insinces. On May 21, 2009, IDOXrector of Human Resources,
Judi Gregory, notified Wellock that once skas on the rehire list “the Department must
re-employ you before filling #nvacancy in your classifitan through other means.”

See Exhibit M (Dkt. No. 69Eight days later, on May 29, 2009, the State of Idaho’s
Human Resource Program Manager Michaeb&a notified Wellock that “the state
agency which previously enpled you must re-employ ydaefore filling a vacancy in
your class through other meangd.

The State’s Administrator of the Divasi of Human Resources, Vicki Tokita,
testified in her deposition that a person onrétere registry did nateed to go through
the application process but was to be intesed and offered thebs coming up in her
classification. See Tokita Deposition (Dkt. No. 68&2)41. Over the next year, Wellock
applied for six different vacd Food Service Officer positionsut was not given a single
offer. See Dolan Deposition (Dkt. No. 8&)pp. 59-60. The six people hired by IDOC
were not on the rehire listd. While IDOC alleges that none of these jobs were in cities
where Wellock wanted to work, she claithat there was no such requirement to be

rehired.
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IDOC seeks summary judgment first on baesis of its argument resolved earlier
that its Policy Manual cannot create any casttraghts in an employee as a matter of
law. The Court rejected that argument.

IDOC argues that the Eleventh Amenrelmbars the claim. Wellock is only
seeking the equitable relief of reinstatememd that claim in not barred as discussed
earlier.

IDOC argues that the language of théid®3dVianual does not create a contract.
The Court disagrees. The language quearty requires IDOC to hire Wellock from
that registry, and two Human Raurce professionals — one with IDOC and the other with
the State of Idaho — so impgeted the Policy language.

IDOC argues that Wellock indicated tisdte only wanted to work in north Idaho
and that none of the jobs thame open were in north IdahBut the registry notice that
contains Wellock’s listing says nothing abanty preference for any region of Idaho.
The Policy Manual does nobndition offering a job on it lieg in a certain region
preselected by the person. There is noenweé that Wellock conditioned her rehire —
and her placement on the rehiegjistry — on the job being ecertain region of Idaho.
The Court rejects this argument.

The Court will grant Wellock’snotion for summaryudgment in part. The Policy
Manual clearly creates a contract right ta®lired once she was on the rehire registry
for jobs in her classification. The Court refethe arguments of IDOC set forth above.
There is clearly a contract andoreach of that contract by IDOC when it failed to even

offer Wellock the six jobs that came operher classification during the year she was on
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the rehire registry. The Court will ndtowever, grant summary judgment as to the
remedy. That matter was not fully discubse the briefing and remains to be tried.
ORDER

In accordance with the Marandum Decision above,

NOW THEREFORE IT IS HEREBY ORDEED, that the motion for summary
judgment filed by defendants (docket no) B/fGRANTED IN PART AND DENIED IN
PART. lItis granted to the extent it seeksmissal of (1) the claims of Morehouse,
Miller and Wellock for denial of employmenhder § 1983; (2) thelaims of Wellock
and Miller for violation of their right to bolyi integrity under § 183; and (3) the claims
of Morehouse, Miller and Wellocfor violation of their rightdo reputation under § 1983.
The motion will be denied in all other respects.

IT IS FURTHER ORDERED, that thaotion for summary judgment filed by
plaintiff Wellock (docket no. 66) is GRARED IN PART AND DENED IN PART. It
is granted to the extent it seed ruling that Wellock had awotractual right to be offered
a job during her year on the rehire regising #hat IDOC breached that contractual right
by failing to offer her any of #hsix jobs that came openher classification during that
time. Itis deniedn all other respects.

IT IS FURTHER ORDERED, that the rions to strike docket nos. 77, 88 &

101) are DENIED.

* The defendants filed three motions to strike. ®hly challenged material that was relied upon by the
Court is cited specifically in the opinion above. Tisgtist a small amount of the material challenged.

The Court will deny the motions because either the Court did not rely on the material challenged, or, with
regard to the material actually cited by the Cathe, Court finds no reason to strike the material.
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DATED: October 28, 2013

Otk

Chief Judge
United States District Court
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