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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

DINARA M. STORFER, an individual, Case No. 3:12-cv-00496-EJL
Plaintiff, MEMORANDUM DECISION AND
V. ORDER

ANNE DWELLE, and individual;
ROBERT WAKEFIELD, an individual,
WAKEFIELD & DWELLE, PLLC, an
Idaho professional limited liability
company,

Defendants.

INTRODUCTION

Defendants Anne Dwelle, Robert Waladfi, and Wakefield & Dwelle, PLLC,
seek summary judgment on plaintiff Dindvla Storfer’s claims for professional
negligence and negligemifliction of emotional distress(Dkt. 23-24). Ms. Storfer’s
claims arise from her divorce from her fornmeisband, Jeff Kline. Defendants argue that
they did not have an attorney-client relatiopswith Ms. Storfer, and thus owed her no
duty of care, with respect to the divorddut Defendants admit they had an attorney-
client relationship with Ms. Storfer regardian earlier estate matter, and the parties

dispute the duration of that attorney-cliedat@nship, whether an independent attorney-
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client relationship existed between Ms. &omand Attorney Dwelle during the divorce
proceeding, and whether and when Ms. Staftectively waived the duties Defendants
owed to her as a current or fa@nclient. This case is rifgith disputed material facts,
and so summary judgment is not proper.

BACKGROUND

Ms. Storfer was born and raised in Kazdakhsand came to the United States in
1996, when she was twenty years old. Chififp 7-8; Dkt. 24-1 at 7 (Storfer Depo. at
10). English is her third language. Miorfer met and married her now ex-husband,
Jeff Kline, not long after arriving ithe United States. Compl. {1 9-10.

In 2002 and 2003, the aple sought estate planning advice from Robert
Wakefield at Wakefield & Dwelle. Attorneyakefield drafted vaous estate planning
documents for them. Dkt. 24-2 at 3 (Véhlkld Depo. at 7-8). Those documents
included a living trustwhich held all of the property & the couple owned at the time
the trust was created and provided for the distron of the trust pragrty if the couple
were to divorce. Dkt. 26-2 at 5, 96t seeDkt. 24-2 at 8 (Wakefield Depo. at 25) (in
which Attorney Wakefield explained that tfgurpose of th[at] sdmon would be in case
there would be the possibilitihat the parties would divoedout not dissolve the trust
somehow,” but that he was “not sure exabtbyv that would happen”). Mr. Kline and
Ms. Storfer were trustees, with Attornéyakefield and Attorney Anne Dwelle as

successor trustees. Dkt. 24-1 at 47 (Dwelle Depo. at 52).
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According to Ms. Storfer, the couplaisarriage went downlhin 2002, shortly
after she finished her Ph.D. and gave birtthteocouple’s first son. Compl. 1 13-15.
She gave up her career at Mr. Kline's insisterinstead dedicating tself to raising their
sons and managing the household. Cofffp13-15. Mr. Kline became the sole
breadwinner, and had complete control overfdmily finances. Compl. 11 11, 16, 23.
Ms. Storfer alleges that Mr. Kline albecame emotionally and sexually abusive,
threatened her with physicalokence, and threatened to takeir sons away. Compl. 1
15-20, 27-31.

Ms. Storfer moved out of the family honmeJune 2010, but still returned every
day to run the household and take care eirtsbons. Compl. 1 25. When Mr. Kline and
Ms. Storfer began discussing divorce, inchgdihe division of their marital property,

Ms. Storfer alleges that Mr. Kline actad though the marital property belonged
exclusively to him. Compl.  26. Ms.dsfer did not know the value of their marital
property or what rights she h&mthat property Compl. { 26.

Sometime in the spring or summerafl0, Mr. Kline caitacted Attorney
Wakefield about the breakdovah his marriage. Dkt. 24-2 at 16 (Wakefield Depo. at
57). Attorney Wakefield suggested to Mrind that his partner, Anne Dwelle, represent
Mr. Kline in the divorce because she had naiv®rce experience. Dkt. 24-2 at 16
(Wakefield Depo. at 57). ttorney Dwell and Mr. Kline began communicating back and
forth regarding the divorce and distributiohassets “a fair amount of time before”

September 2010. Dkt. 26-4 at 9-11 (Dwelle Depo at 18-20). With the exception of a
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string of e-mails from September 23 and 2310, Attorney Dwelle no longer has any
record of those conversations. Dkt. 24t¥4 (Dwelle Depo. at 39-40) (in which
Attorney Dwelle explains that she permanently deleieatoe-mails when her Gmail
account gets full, which happeapproximately “every couplef months”). The e-mails
that have been produced show that Aggrdwelle relied on Mr. Kline to relay
information between Ms. Storfand Attorney Dwelle.Dkt. 26-5 at 2-5. For example,
Attorney Dwelle asked Mr. Klia to provide her with Ms. 8tfer’s current address, to
which Mr. Kline responded thdsls. Storfer “doesn’t know her address,” and later that
she “has no idea what her physical addressShe says to use my office address.”
Dkt. 26-5 at 2, 5.

According to Attorney Dwelle’s mosecent deposition testimony, she first
discussed the divorce with Ms. Storfer at atimg) on August 20, Z2M. Dkt. 24-1 at 38
(Dwelle Depo. at 16). Ms. Storfer denies thmgeting ever took place. Dkt. 24-1 at 12,
17 (Storfer Depo. at 29, 50). On Septen®ér2010, the couple met at Wakefield &
Dwelle and signed a notice of dissolution afstr Ms. Storfer also signed a conflict
waiver purporting to waive grconflict created by AttorneRwelle’s representation of
Mr. Kline in the divorce. Ta record does not reflect whicdlocument Ms. Storfer signed
first. Dkt. 24-2 at 15 (Wakefield Depo.24); Dkt. 24-1 at 48Dwelle Depo. at 34).

Attorney Wakefield drafted the notice dissolution on his own initiative after
discussing the divorce with Atteey Dwelle and determiningdhthe trust would need to

be dissolved before the couple could divideir property. Dkt. 24-2 at 14 (Wakefield
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Depo. at 50, 52); Dkt. 24-1 at 40 (Dweldepo. at 22-24). The notice of dissolution
stated that “[t]he trustees are divorcinglatiocating the trust property by means of a
Property Settlement Agreement of even daeewith,” and was notarized by Attorney
Dwelle. Dkt. 24-1 at 21-22. The propesettlement agreement was not actually
executed until a couple of weeksda Dkt. 26-6 at 2-10.

Attorney Dwelle drafted the waivevrithout consulting the Idaho Rules of
Professional conduct or seekitige Idaho Bar’s advice regang the conflict or waiver.
Dkt. 24-2 at 16 (Wakefield Depo. at 58); DR4-1 at 42-43 (Dwelle Depo. at 31-34).
The waiver states:

I, Dinara Kline, understand thainAe Dwelle and Robert Wakefield
of the firm Wakefield and Dwellegannot represent both my husband Jeff
and me in an action for divorcd. acknowledge that both Anne and Bob
worked with both my husband and méen we discussed estate planning
and drafted our Living Trust, wills, limg wills, etc., but | do not feel that
either Anne or Bub obtained any infieation at that tira which they would
use to disadvantage me in thereat divorce settlement negotiations.

| have been advised by both AnnedaBob that | can retain another
lawyer to represent me in the digeraction and review any agreements
which my husband and | might reaclAnne and Bob have explained the
term “conflict of interest” as it feects me, and | fully understand the
consequences of signing this waiver.

Having satisfied myself that no trusonflict of interest exists, |
consent to either Anne Dwelle or Rob®/akefield’s representation of my
spouse in an action for divorce.

Dkt. 24-1 at 19. Both Attmey Dwelle and Attmey Wakefield mainia that they did
not believe their representation of Mr. Klimethe divorce presented a “true conflict.”
Dkt. 24-2 at 15 (Wakefield Om. at 55); Dkt. 24-1 at 43 (Dwelle Depo. at 33). Even

though “technically” Atorney Wakefield “was privy tsmformation which could have
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been used by oregainst the other,” he claims tiptactically” speaking, he did not
believe he learned anything from his prigonesentation of the couple that could have
been used against Ms. Storfetthe divorce. Dkt. 24-2 dt5 (Wakefield Depo. at 55).

The couple met at Wakefield & Dwelleag on October 8, 2010, at which time
the couple executed the profyeand custody settlement agmneent and divorce decree.
Dkt. 26-6 at 2-16. The dorce documents provided Ms.offer with one million dollars
of the marital estate, no spousal or childmurt, and granted primary custody of their
two sons to Mr. Kline. Dkt. 26-6.

Although the parties do not dispute théit Kline and Ms. Storfer executed the
dissolution of trust, waivegnd divorce documents on Septem?27 and October 8, they
dispute almost the entirety of the circstances surrounding the execution of those
documents and the relationshietween the parties.

A. August 20, 2010 M eeting

During Attorney Dwelle’s Bcember 2013 depositiontims case, she testified
that she first discussed therdice with Ms. Storfer on Augu20, 2010. Dkt. 24-1 at 38
(Dwelle Depo. at16). But ding Attorney Dwelle’s Sptember 2012 deposition in a
related case, brought by Ms. Storfer against Mr. Kline, AttorneyllBuestified that she
first discussed the divorce witfis. Storfer on September 2Dkt. 26-4 at 8, 14 (Dwelle
Depo. at 17, 23). Attorney Dwelle has noarl of the August 20 meeting, and she
admits that she only remembdrthe date of that meeting after reading Mr. Kline's

corresponding diary entry. Dkt. 24-1 at 32 (Dwelle Depo. at1@8, 42); Dkt. 26-4 at
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8, 14 (Dwelle Depo. at 17, 23). Ms. Storfentests that the meeting ever took place.
Dkt. 24-1 at 12, 17 ({Srfer Depo. at 29, 50).

During her deposition in this case, Attey Dwelle further claimed that her
representation of Mr. Kline began, aAttorney Wakefield's representation of
Ms. Storfer ended, at the August 20 meetikt. 24-1 at 38 (Dwelle Depo. at 16).
However, Defendants confirmed in an AugR812 letter regarding related litigation that
they represented Ms. Storfer until Septentb&rwhen Ms. Storfer signed the waiver.
Dkt. 26-4 at 3, 8 (Dwelle Depo. at 12, 1Dkt. 24-2 at 12, 14 (Wakefield Depo. at 41-
42, 49). Most recently, itheir motion for summary judgment, Defendants argue that
their representation of Ms. Storfer ende@@®3 when Attoney Wakefield finished the
estate matter. Defs.” MSJ at 16.

Finally, Attorney Dwelle testified that sHirst advised Ms. Storfer to get her own
attorney at the August 20 meeting, and that she may have specifically recommended
attorney Jennifer Ewers, who skaran office and assistant willefendants. Dkt. 24-1 at
38, 47 (Dwelle Depo. at 18-19, 49-51). MKorfer claims that Defendants did not
directly advise her to see Attorney Ess, but that Mr. Kline gave her that
recommendation. Dkt. 24-1 at 12, 15 (StobBepo. at 30, 43). Tbugh the attorneys’
shared assistant, Defendants learned thaStsfer had made, and later cancelled, an
appointment with Aorney Ewers. Dkt. 22 at 15-16 (Wakefielepo. at 56-57); Dkt.
24-1 at 47 (Dwelle Depo. 40-51). Defendants saw no problem witttofney Ewers

representing Ms. Storfer, even tighuthey shared an officend an assistant, nor did they
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find it problematic that the assistant sedd information to Deendants regarding
Ms. Storfer’s appointments with Attorney EwerDkt. 24-2 at 16 (Wakefield Depo. at
57); Dkt. 24-1 at 47 (Dwelle Depo. at 50-52).

B. September 27, 2010 M eeting

According to Ms. Storfer, Defendants loé waiver and note of dissolution in
front of her on September 27 and simply showedwhere to signDkt. 24-1 at 14-15
(Storfer Depo. at 37-42). Ms. Storfer didt hhave time to read the documents before
signing them, did not understaall of the terms, and did not understand what effect the
documents would have. Dkt. 24-1 at14-1t(fr Depo. at 37-42)She signed in part
because she thought Defendants were helpigouple out, and in part because she
feared what Mr. Kline, who wsapresent throughout the meetimgyuld do if she refused.
Dkt. 24-1 at 13-16 (Storfer Pe. at 35-36, 40, 43, 47).

Defendants have no record of the Septem@@emeeting, other than the waiver and
notice of dissolution themselve®kt. 24-1 at 44-46 (Dwie Depo. at 39-40, 44, 46);
Dkt. 24-3 at 12 (Wakefield Depo. at 43)4Defendants testified that they spoke
extensively with Ms. Storfer aloit the waiver and advised that she get another attorney’s
opinion before signing. Dkt. 24-2 at 15-0akefield Depo. at 53, 58); Dkt. 24-1 at 43
(Dwelle Depo. at 35-36). Attorney Dwellerads, however, that they did not explain the
advantages and disadvantagesighing the waiver and tolds. Storfer that no conflict

existed. Dkt. 24-1 at 44 (Dwelle Depo. at 37).
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Attorney Wakefield claimscuriously enough, that he represented neither
Mr. Kline nor Ms. Storfer during the dissoloti of trust, Dkt. 24-2 at 15 (Wakefield
Depo. at 53). Attorney Wakefield admits diel not advise Ms. Storfer to get another
attorney’s advice before signing the notice of dissolution, Dkt. 241%-16 (Wakefield
Depo. at 53, 58), and he did not explain its meaning or effect, Dkt. 24-2 at 15 (Wakefield
Depo. at 53). Attorney Dwelle claims thsite represented onir. Kline in that
transaction, Dkt. 24-1 at 40 (Dwelle p& at 23); she explained the notice of
dissolution’s effect, Dkt. 26-4 at 6 (Dwelle p& at 15); and she advised Ms. Storfer to
see another attorney if she had any questioks 24-1 at 47 (Dwelle Depo. at 49).

C. Octaober 8, 2010 Meeting

Ms. Storfer and Mr. Kline signed thevdrce decree and property and custody
settlement agreement at Wéiké&l & Dwelle on October 8. Ms. Storfer testified, and
Defendants deny, that Mr. Kiinstayed throughotite meeting, during which Ms. Storfer
asked Attorney Dwelle if everything wasfjitimate and legal,” to which Attorney
Dwelle responded that Ms. Storfer was gettinggéad deal.” Dkt. 24-1 at 16 (Storfer
Depo. at 45-48). Ms. Storferd not understand the effecttbie documents or the value
of the marital estate—which she now estimatelse five million dollars—until months

later. Dkt. 24-1 at 15-16 {&fer Depo. at 42-48); Dkt. 26-4 at 17-18.

! Just four days before, Atteey Dwelle e-mailed Mr. Kline because Ms. $ohad not come in to sign the divorce
documents as expected. Dkt. 26-10 at 2. Mr. Klisparded as follows: “Good lord, we've talked a few times
and she’s vacillating now, wondering if she should get anne&tyo What if we threw a clause in that said she could
see the boys three hours/day after school, or any time she wants.” Id. The record doeaindittomey

Dwelle’s response.
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STANDARD OF REVIEW

Summary judgment is appropriate iethhoving party shows that “there is no
genuine dispute as to any material fact tn@movant is entitled to judgment as a matter
of law.” Fed. R. Civ. P. 56The moving party bears thetial burden of showing that
there is no material factual disput€elotex Corp. v. Catretd77 U.S. 317, 323 (1986).
Once the moving party makes that showing kihelen shifts to th nonmoving party to
show, “by her own affidavits, or by theédositions, answers to interrogatories, and
admissions on file,” that ‘there &sgenuine issuir trial.” Id. at 234 (quoting Rule 56).
The court must view #hevidence in a light most favorable to, and draw all reasonable
inferences in favor othe non-moving partyCity of Pomona v. SQM N. Am. Cqrpg50
F.3d 1036, 1049 (9t€ir 2014).

ANALYSIS

l. Professional Negligence

“The relationship of client and attorneydse of trust, binding an attorney to the
utmost good faith in fair déag with his client, and obligang the attorney to discharge
that trust with complete fairnesror, honesty, loyalty, and fidelity.Blough v.
Wellman 974 P.2d 70, 72 (Idaho 1999). If an at®y breaches those duties, the client
may hold the attorney liable by proving’(d) the existence ain attorney-client
relationship; (b) the existence of a duty oe gart of the lawyer; (c) failure to perform

the duty; and that (d) the negligence of ldngyer [was] a proximate cause of the damage
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to the client.” Bishop v. Owen®72 P.3d 1247, 1251daho 2012) (quotingohnson v.
Jones 652 P.2d 650, 654 (Idaho 1982)).

Defendants contend that they arditted to summary judgment because the
undisputed facts show that they did not hameattorney-client relationship with, and thus
owed no duties to, Ms. Storfeith respect to the divorce, and further that Ms. Storfer
effectively waived any dutieswed to her. Defendants’ mion rests almost entirely on
disputed material facts, and semmary judgment is not proper.

A.  Attorney-Client Relationship

“Whether an attorney-client relationship exists is a question of f&erty v.
McFarland 278 P.3d 407, 411 (Idaho 2012) @mial quotation marks omitted). An
attorney-client relationship generally formed by “assent by both the putative client and
attorney.” Id. If a putative client seeks the attey’s advice, and the attorney “engages
in conduct that could reasonably be constagdo agreeing, thehere is an attorney-
client relationship.”ld. An attorney-client relationshimay also be formed if the
attorney “fail[s] to clariy whom the attorney is peesenting where, under the
circumstances, one of the parties cogldsonably believe that the attorney is
representing that person’s interestil” Once an attorney estahes an attorney-client
relationship with a client, that relationshipnsputed to each attoey practicing within
the same law firmSeelRPC 1.10(a) (“While lawyers agssociated in a firm, none of
them shall knowingly represeatclient when any one oféim practicing alone would be

prohibited from doing so bRules 1.7 or 1.9.”).
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Attorney Wakefield indisputably formesh attorney-client relationship with
Ms. Storfer in 2002 when hegpared the couple’s estate plan. Dkt. 24-2 at 3 (Wakefield
Depo. at 7-8). And Attorney Wakefield gaot reasonably argue that he represented
neither Mr. Kline nor Ms. Storfer on Septem& when he independently determined
that the couple needed dissolve the trust, draftechatice of dissolution, and then had
the couple sign the notice ofsdblution. Dkt. 24-2 at 14-15 (Wakefield Depo. at 50, 52-
53). Attorney Wakefield's representation of Miorfer in the estatmatter is imputed to
Wakefield & Dwelle and Attorney DwelleSeelRPC 1.10.

Defendants’ attempt to ignore the tedaship between Attorney Wakefield and
Ms. Storfer by arguing that they neverrfeed attorney-client relationship with
Ms. Storferas to the divorce matt@ompletely misses the markeeDefs.’ Reply at 4-6.
As Ms. Storfer has explained, she needhaste formed an attoey-client relationship
with Defendants regarding the divorce in arttehave a claim against Defendants. Pl.’s
Opposition at 7-13.

Further, Ms. Storfer has presented suffitiewidence to create a factual dispute
regarding whether she and Attey Dwelle formed a separa#orney-client relationship
during the divorce proceeding. Taking the $aata light most favorable to Ms. Storfer,

(1) Ms. Storfer did not have time toaetand did not undstand the waivetDkt. 24-1 at

2 Defendants’ argument that Ms. Storfer is bound by theavaven if she did not have time to read it and did not
understand it fundamentally takes for granted that a conflict waiver is an ordinary,satesigth contract between
adversaries. Defs.’ Rgphat 9-10. Rather, it ithe attorney’s dutyo ensure the client or former client gives
informed consent. IRPC 1.0(e), Cmt. 6. As discussed more fully below, if Ms. Storfer did not in faghleaee t
read and did not understand the waiver, and if Defendiohtsot adequately explain the conflict, waiver, and
alternatives, then Defendants failed to obtain informed consent and the waiver is iSealidPC 1.0(e), Cmt. 6.
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14-15 (Storfer Depo. at 37-42); (2) Mso8er believed that Attorney Dwelle was
helping the couple out andddinot understand that Atteey Dwelle was representing
only Mr. Kline, Dkt. 24-1 at 13 (Storfer Depat 35-36); and (3) Attorney Dwelle gave
Ms. Storfer legal advice, including that Mstorfer was “getting a good deal” in the
divorce, Dkt. 24-1 at 16 (Storfer Depo4&-48). Even thoughls. Storfer signed the
waiver form, which stated that Defendsusbuld not represent both Mr. Kline and
Ms. Storfer in an action for divorce, Dkt.-24at 19, such a wagr does not necessarily
negate conduct of the parties that mayant to an attorney-client relationship.
Cf. Berry, 278 P.3d at 411.

To the extent that Defendants blaMe. Storfer's supp@sl confusion or
misunderstanding on Mr. Kline, Defendsuatgain fail to recognize that it wdeir duty
to ensure that Ms. Storferllgunderstood the nature asdope of her relationship with
Defendants.SeelRPC 1.0(e), Cmt. 6. Attorndywelle unwisely relied on Mr. Kline,
Ms. Storfer’s adverse partyo relay information (or possibly misinformation) between
herself and Ms. StorfeiSeeDkt. 26-5 at 2, 5 (e-mailsom Mr. Kline, which twice
stated that Ms. Storfer did not know her own address). If Ms. Storfer was truly a pro se
party as Attorney Dwelle now claims, Att@y Dwelle should hae communicated with
Ms. Storfer directly.

Therefore, Attorney Wakefield may halieeached the duties Defendants owed to
Ms. Storfer as a current client by advishngy to sign the noticef dissolution and by

representing both her and Mr. Kline in th&@nsaction, depending on the timing and
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effectiveness of the waiveAttorney Dwelle’s representatn of Mr. Kline in the divorce
matter may amount to a breach of the dutieedeants owed to Ms. Storfer as a current
or former client, depending on when thtmey-client relatiortsip ended and whether
Ms. Storfer effectively waivethe duties owed to her.

B. End of the Attorney-Client Relationship

An attorney-client relationship typically ends when the attofimeghes working
on the specific matter for whidke or she was retaine@erry, 278 P.3d at 411. But “[i]f
the attorney agrees tmndle any matters the client yrfaave, the relationship continues
until the attorney or client tminates the relationship.Id.

Defendants’ inconsistent admissions aloreatz disputed facts on this issue. In
August 2012, Defendantsased that the attorney-clierelationship ended when
Ms. Storfer signed the waiven September 27, 2010, Dkt. 26-4 at 15; then, in December
2013, that it ended at the gust 20, 2010, meeting, Dkt. 24-1 at 38 (Dwelle Depo. at
16); and, most recently, that it ended wigtorney Wakefield finished drafting the
couple’s estate plan ir0R3, Defs.” MSJ at 16. Attorney Wakefield's own testimony
indicates that the attorney-client relatibmsexisted as of $gember 27, when he
prepared, and instructed theuple to sign, the notice ofsdiolution. Dkt. 24-2 at 14
(Wakefield Depo. at 50, 52). And Ms. Starfes put forth sufficienevidence to show
that the relationship may have continueatighout the divorce proceeding. Dkt. 24-1 at

13-16 (Storfer Depo. at 35-48).
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Importantly, Defendants have no engagenoetisengagement letters to support
their claim that the representation ende@003 with the conclusion of the estate
planning, nor do they have angtes, e-mails, time records, calendar entries to show
that the August 20 meeting ever took plabit. 24-1 at 38, 42 (Dwelle Depo. at 16-18,
42). Mr. Kline's notes, the only documentaypport Defendants offer of the August 20
meeting, are completely illegibleDkt. 24-1 at 30-33. Thiswsuit is a prime example of
why attorneys are wise tbhdroughly document their actiles and communications in a
client’s file.

C. Duties Owed to Current Clients

The Idaho Rules of Professional Conduct (“IRPC”) define the contours of the
duties each attorney owashis or her current and former clienBishop 272 P.3d at
1251;see alsdPreamble to IRPC, Cmt. 20 (stating thia IRPC is “not designed to be a
basis for civil liability” but that “since the [IRPC] establistg] standards afonduct by
lawyers, a lawyer’s violation of a Rule snbe evidence of breaof the applicable
standard of conduct.”). IRC 1.7(a)(1) prohibits awyer from simultaneously
representing current clients if “the represeptatf one client will be directly adverse to
another client.” Similarly, “a lawyer cannohdertake common representation of clients
where contentious litigation or negotiai®between them are imminent or
contemplated.” IRPC 1.7, Cmt. 29.

Defendants indisputably formexh attorney-client relatnship with Ms. Storfer in

2002. That relationship almost certaielyisted as of September 27, 2010, when
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Attorney Wakefield had Ms. Storfer sig¢ime notice of dissolution, and may have
continued throughout the divaa@roceeding. Defendants edvher duties as a current
client so long as the attornelient relationship continuedSee Blough974 P.2d at 72.

D. Duties Owed to Former Clients

Even after the representation of a clientls, “a lawyer has certain continuing
duties with respect toonfidentiality and conflicts of terest.” IRPC 1.9, Cmt. 1;

Damron v. Herzog67 F.3d 211, 214 (9t8ir. 1995) (holding that Idaho lawyers owe
their former clients continuing duties lofyalty and confidentiality). These duties
prohibit an attorney frm “represent[ing] an interest adge to a former client on a matter
substantially related to ¢hmatter of engagementDamron 67 F.3d at 214see also

IRPC 1.9(a) (“A lawyer who has formentgpresented a client in a matter shall not
thereafter represent another person in the samesubstantially related matter in which
that person’s interests are teally adverse to the intests of the former”).

A matter is substantially related if itfvolve[s] the same transaction or legal
dispute or if there otherwise assubstantial risk that cadéntial factual information as
would normally have been obtained in theprepresentation wodlmaterially advance
the client’s position in the subsequent matt¢éRPC 1.9, Cmt. 3.For example, “a
lawyer who has represented multiple clienta imatter [could not] represent one of the
clients against the others in the same ars&ntially related matter after a dispute arose
among the clients in that matter,” IRPC XC®nt. 1, and “a lawyer who has represented a

businessperson and learned extensive privadacial information about that person may
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not then represent that person’s spouseeking a divorce,” IRPC 1.9, Cmt. 3.

Ms. Storfer also points telathias v. Mathias525 N.W.2d 81, 8¢Wis. Ct. App. 1994),
for the proposition that “as a matter of law. estate planninghich is reasonably
contemporaneous with initiation divorce proceedings is subastially related to issues
which may arise in those proceedings.”

Here, there are disputed material faetgarding whether the estate and divorce
matters were substantially related. The de'gpestate plan structured and managed the
joint ownership of their property as co-treiss, and by its own terms, provided for the
disposition of that property at deathdivorce Dkt. 26-2 at 56. The division of the
couple’s marital property, which was heldtimat trust, was central to the divorce. And
according to AttorneyVakefield, the only prdical way to divide the marital property in
divorce was to first dissolve the trust. tDR4-2 at 14 (Wakefld Depo. at 52).

Crucially, when Attorney Wakefield advigés. Storfer and Mr. Kline to dissolve
the trust, the estate and divorce matters wéezly indistinguishable. The trust was
dissolvedso thatthe parties could divide the propemydivorce. Dkt. 24-1 at 21 (“The
trustees are divorcing and alhting the trust property by means of a Property Settlement
Agreement . ...”"). The same day, maybe before or maybe after Ms. Storfer signed the
notice of dissolution, Defendants instted her to sign a conflict waiveo that
Defendants could represent Mr. Kline inagtion for divorce against Ms. Storfer, their

current or former client.
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Although Attorney Wakefield did not beliewany true conflict existed between the
two matters, he admitted that because has‘wrivy to certain financial information
about them while [he] was doing the esfalnning, it could be that [he] would be
disadvantaging one or the other if [he] reprgsd one or the other.” Dkt. 24-2 at 15
(Wakefield Depo. at 55). Moreover, the fagtghis case mirror the example given in the
IRPC, which prevents a lawy who represented multiptdients in a matter from
representing just one of them against theeotn a substantially related matter after a
dispute arose among them. IRPC 1.9, CmGiven that the timing and substance of
these two matters overlapped significanthgues of fact remamegarding whether
Defendants owed Ms. Storfer continuing dsiteé loyalty and confidentiality throughout
the divorce proceeding.

F. Waiver of Duties

IRPC 1.7(b)(4) and IRPC 1.9(a) provitteat a lawyer may represent a client
despite a conflict of interest if the clienvgs “informed consent, confirmed in writing.”
“Informed consent” requires that the lawyeommunicat[e] adequate information and
explanation about the materigdks of and reasonably available alternatives to the
proposed course of conduct.” IRPC 1.16ee alsdRPC 1.7, Cmt. 18. It may be
appropriate, in some circumstas, for the lawyer to advisiee client to consult with
another attorney. Preamble to IRPC, GéntWhether the client was represented by
another attorney or was experienced in legatters is relevant to determining the

effectiveness of the waiveid.
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Informed consent may beilgen in writing by the person or a writing that a
lawyer promptly transmits tthe person confirming an oral informed consent.” IRPC
1.1(b). But the writing requirement “doestsoipplant the need in most cases for the
lawyer to talk with the cliento explain the risks and advages, if any, of representation
burdened with a conflict of intest, as well as reasonablyadlable alternatives, and to
afford the client a reasonaleportunity to consier the risks and alternatives and to
raise questions and concern$RPC 1.7, Cmt. 20. If thattorney failgo adequately
inform the client of the confli¢ then the waiver may bavalid. Preamble to IRPC, Cmt.
6.

Disputed facts remain regarding the effeetigss of the waiver. First, the waiver
itself fails to explain the material risks an@senable alternatives teaiving the conflict,
and even goes so far asctaim that there was no conflict at all. Dkt. 24-1 at 19.

Ms. Storfer denies that Defendants orally exmpd the risks of analternatives to the

waiver, Dkt. 24-1 at 14-15 (Storfer Depo.33t42), and Defendants testified that they

told Ms. Storfer that no true conflict exidteDkt. 24-2 at 15 (\&kefield Depo. at 55);

Dkt. 24-1 at 43 (Dwelle Depo. at 33). SaedpMs. Storfer has testified that she was
inexperienced in legal matters, was not provided with the waiver before that day, and did
not have time to read the waivarthe meeting. Dkt. 244t 14-15 (Storfer Depo. at 37-

42). Finally, it is undisputed that Ms.dBfier was not represented by independent

counsel.
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Even if the waiver were effecey the parties genuinely dispwtenMs. Storfer
waived the duties Defendants owed to heritheea current or forer client. Defendants
now claim that the waiver was effective Aagust 20, 2010, wheAttorney Dwelle
discussed the conflict with Ms. Storfer. tDR4-1 at 38 (Dwelle Depo. at 16). But
Ms. Storfer claims the August 20 meeting newek place, Dkt. 24-at 17 (Storfer Depo
at 50), and Defendants have failed to retaigdocumentation of that meeting.
Assuming the August 20 meeting never aoed, the record does not reflect which
document—the waiver or dissolution of trudt4s. Storfer signed first on September 27.

In short, Ms. Storfer’s legal malpracticims rest on numerous disputed material
facts for trial, and so summary judgment is not proper.

[I.  Negligent Infliction of Emotional Distress

For a plaintiff to succeed amnegligent infliction of emotional distress claim, the
plaintiff must show “(1) a legal duty recogeix by law; (2) a breach of that duty; (3)

a causal connection between the defendamigduwszt and the plairftls injury; . . . (4)
actual loss or damage” and (5) “a physicahifestation of the plaintiff's emotional
injury.” Frogley v. Meridian Joint Sch. Dist. No, 214 P.3d 613, 624 (Idaho 2013). An
attorney will general owe a lelgduty to a plaintiff only if tle attorney and plaintiff had
an attorney-client relationshigseeEstate of Becker v. Callaha86 P.3d 623, 627
(Idaho 2004)Harrigfeld v. Hancock90 P.3d 884 (Idaho 2004). For the reasons

discussed above, Defendants are not edtidlesummary judgment on this claim.
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CONCLUSION

Defendants’ motion for summary judgmeeasts on numerous disputed material
facts going to the duration ofelr attorney-client relationghiwith Ms. Storfer, the duties
Defendants may have owed Ms. Storfer, amdtittning and effectiveness of Ms. Storfer’s
waiver of those duties. Defendants’ motion for summary judgment is denied. It will be
up to a jury to resolve the disputed issuetaof after weighing lathe evidence and the
credibility the testifying witnesses.

ORDER

IT ISORDERED:

Defendants’ Motion for Summary Judgment (Dkt. 24)ENIED.

This matter shall be set for jury trial dmesday, December 9, 2014 at 9:30 a.m. at
the Federal Courthouse @oeur d’Alene, Idaho.

Motions in limine, if any, sHhbe filed thirty (30) days prior to trial. Response to
motions in limine, if any, shibe filed within fourteen4) days from the filing of the
motion. The Court, upon a review ottpending motions, will determine whether a
hearing is necessary.

Witness lists shall be filed fourteen (1dgys prior to trial, unless otherwise
ordered or agreed upon. Witnessslishall contain the material listed in Fed. R. Civ. P.
26(a)(3)(A)&(B), and shall include a bridéscription of the subject matter of the

witnesses' expected testimony.

% The Court has not considered the opinion of Kellie Kuster in any part of its decision.
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Exhibit list shall be exchanged betwdbr parties and submitted to the Court
within fourteen (14) days pnido trial. The exhibit lists sl follow the guidelines set out
in Local Rule 16.3. Plaintiff's Exhibits shidube numbered and ted starting with “1.”
Defendants’ Exhibits should be numbered bsted starting with 500.” Each exhibit
should be labeled with a celooded sticker. (Yellow for plaintiff; blue for defendant.
Stickers are available at the Clerk's Offic courthouse.) The number of the exhibit
and number of the case should be on all etdhi copy of the exhibits should be
delivered to opposing counsel. A set of orally marked exhibits and a copy of the
exhibit list shall also be digered to the Court on the gaf trial, along with two
complete sets of exhibit copies and exhlibis for use of the Court and staff attorney.
Impeachment exhibits will be meed, sealed and delivered ondythe Court. Except for
good cause shown, no exhibaistestimony will be receiveith evidence at trial unless
presented in accordance with this order.

Trial briefs shall be exchanged betwedbka parties and submitted to the Court
within fourteen (14) days jar to trial. The Court is tbe advised and briefed on all
anticipated evidentiary probies before trial; no motionsilivbe heard on the morning
of a trial unless approved by the court in advance.

All proposed jury instructions are requireda® filed and served at least fourteen
(14) days prior to trial. Thproposed jury instructions shéollow the guidelines set forth

in Local Rule 51.1. Proposgary instructions sall also be provided to chambers by
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sending a “clean” set without cites or numbansa Wordperfect or WORD compatible
document, ta&eJL_Orders@id.uscourts.gov

All proposed voir dire questions are to bed at least fourteen (14) days prior to
trial. The Court will conduct voir dire dhe jury panel. Counswill be allowed to

briefly question the jury pané&llowing the Court's voir dire.

DATED: August 13, 2014

J.Lodbe
United States District Judge
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