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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

THOMAS E. PEREZ, SECRETARY OF Case No. 3:13-cv-00461-BLW
LABOR, UNITED STATES

DEPARTMENT OF LABOR, MEMORANDUM DECISION AND
ORDER
Plaintiff,
V.

CLEARWATER PAPER CORPORATION

Defendant.

Before the Court is Defendant Cleater Paper Corporation’s Motion for
Summary Judgment (Dkt. 31). The Court heaal argument on June 9, 2015, and ruled
from the bench, denying summggudgment. This writtelecision memorializes the
Court’s oral ruling.

BACKGROUND

Plaintiff Thomas E. Perez, in his cafig as Secretary of Labor for the United
States Department of Labor, asserts arckagainst the Clearwater Paper Corporation
under the whistleblower provisions set farttSection 11(c) of th Occupational Safety
and Health Act of 1970. The Secretary allegeat Clearwater retaliated against its

former employee, Anthony Tag, because he complainedthe Occupational Safety
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and Health Administration (“OSHA”) aboued cedar dust in its Lewiston, Idaho
sawmill.

Tenny worked at the Lewion sawmill owned by Cleasater for approximately
six years, during which he earned sel/pramotions and ieeived only positive
performance evaluations. Accang to the Secretary, this changed after Tenny began
making safety complaints about the levelsexf cedar dust in the mill. The Secretary
alleges that after Tenny made these damps, which Tenny'supervisor did not
address, Tenny was subject to “sevdisalinct employment actions,” including
suspension, being subject to a drug tataut cause, and ultimately terminatidtl's
Resp. Brat 2, Dkt. 33.

1. Tenny's Employment and OSHA Complaint

Tenny’s employment at the mill beganFabruary 2004, anoly July 2005, he
was working as a benchman or a “fileDéf's SUFY 3, Dkt. 31-1. Files are responsible
for “benching” (preparing and repairing)oles for their assigdesaws and performing
certain routine maintenance on those sawshétime Tenny worked at the mill, the
filers were supervised byile Room Supervisor Guy Ciechanowski, who reported to
Sawmill Superintendent Ron Schmittld. § 4.Schmittle reported to Mill Manager Dana
Schmitz.ld.

In April and May of 2010, accordirtg Tenny, the mill processed Western Red
Cedar when the dust colleati was regularly inoperablEl's SUF. I 1, Dkt. 33-1.

Western Red Cedar is drieathother types of wood anchnsequently, creates more
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dust than other species when procesked.enny maintains that the dust collection
system was inoperableughly 50% of the timed. And during these times, the dust was
so thick in the air at the iththat workers had trouble bréang, visibility was difficult,

and surfaces became slitd.

Tenny says that he complained to $upervisor, Ciechanowslkabout the dust
posing a safety and akh hazard on multiple occasiotisoughout April and May 2010,
Ciechanowski refused to take actitoh.§ 2.1d. Because Tenny perceived that
Ciechanowski was doing nothing to addressifisue, Tenny contacted OSHA and spoke
with an inspector regarding his concerbsuat the red cedar dust. Tenny filed a formal
complaint with OSHAon May 19, 2010d. 1 3.

Tenny did not tell anyone at the mill tHa¢ had complaine OSHA because he
feared that management would retaliate agdims if it became known he had made the
complaint.Id.  6.Nevertheless, Tenny noticed tliZiechanowski began treating him
differently after hemade the complaint&d. at § 7. Tenny claims that Ciechanowski
started “overly scrutinizing his work and demdang additional work of him as compared
to the other saw filersId.

2. Tenny’'s Non-OSHA-Related Complaints

Around the time that Tenngomplained to Ciechanowséibout the red cedar dust
and made his OSHA complaint, Sawmill Stptendent Ron Schittle began conducting
meetings with File Room employees to address concerns about communications, training

and other issues, including concerret thenny had raised during one-on-one
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conversations with Mill Manager Dana Schmef.’s SUFY 4. Schmitz testified that he
felt Tenny was trying to control the dission, push his own agenda, and use these
meetings to criticize co-works to whom he felt supetry 8.

After the meetings began, Tennyga@ emailing Schmitz with meeting
summaries, which accused Ciechanowskeahg “unprofessional,” lacking “a basic
level of leadership to be in a supervisposition,” “irrational”,and “suggesting ideas
that are waste of time and resourcéd.’Y 9. The summaries also made accusations
against Schmittle, including that Schmittlengeyed “misleading and misinformations”
and conducted meetings in an “autocratic stylg. Schmitz did not counsel Tenny about
the emails, but apparently became irritated after severaéeks of the emails because
Tenny kept raising new issues as his presiones were addressed, complained about
issues that no other filers were mentioniagd became more vocal about his issues and
“vicious” in his criticisms of Schmittle and Ciechanowdgi. § 11.

On June 16, 2010, Tenngrdronted Ciechanowski abowhether or not he had
posted a notice informing filers that an aping meeting had been cancelled due to
Schmittle’s absence. Tenny cends that Ciechanowski toldm to dig the note out of
the garbage, and when he did so Ciacdweski snatched it away and called him

insubordinate. Ciechanowskortends he only called Tenimsubordinate after Tenny

called him a liar and blocked the d@ar he could not enter his offidd. § 17.
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3. Tenny’s Suspension and Termination

On June 18, 2010, the human resournasager, Dick Rosholt, and Schmittle met
with Tenny, primarily to dcuss the June 16 confrontatiwith Ciechanowski. Schmittle
told Tenny that he had inviggated and had concerns about the incident but emphasized
that Tenny could gain noting by going “toe-to-toetvith Ciechanowski. Tenny
responded that he felt responsible for tejtothers know about the cancellation, and
Schmittle told him that he dinot want Teny being the communicatan shift, but did
say that Tenny could help “make stioeget the right message arounidl.” 1§ 19-21.

During the same meeting, Schmittle tdleinny that he understood Tenny would
be leaving soon as the end of his shift wpproaching but that fiay should not to be
surprised if some of the saws were ruignigplit-gauge” blades oMonday because they
planned to begin tesiy the blades that evening. Schmittlso said he planned to stick
around to make sure that the nightft knew what they were doinggl. § 22. Schmittle
never told Tenny that the decision had loe¢n made or that it was only tentative.
However, after a later discussion with Gianowski, Schmittle deéded to postpone
using the split-gauge bladastil the following week and #n left for the weekendid.
1 23.

After the meeting with Schmittle, Tenny went back to his bench to finish up a
blade and assist trainee AllBnown. Brown left the milat 3:35 pm, but Tenny did not
leave until 5:01 p.m. According to Clearwat&éenny had no reason to stay beyond his

assigned shiftid.  27. According to Tenny, however, siayed after Brown left because

M EMORANDUM DECISION AND ORDER -5



he realized that the filefsom the next shift did not knowhat the mill would be running
split-gauge saws that night. He also readizhat he mill wow probably run out of
regular gauge saws that night becauseethers a filer who had fallen behind on his
work. Tenny knew this would cause downtime and a loss of produBlisrtSUF{ 13.

Tenny looked around for Schmittle ande€hanowski, but they had gone home.
Tenny spoke instead with the production suer for the night shift, Randy Erdman.
Tenny said, “Hey Randy, Ron told me in agneg | just had with him a few minutes ago
that they were going to run the split-gawsgevs tonight.” Erdman replied, “There’s no
reason not to run ‘em tonighwe’ll probably have to run them due to defauld.”
According to Clearwater, Tenny then “inforchgerdman] that héad hauled [the split-
gauge blades] out and they were puttimgm on the Band mills as we spedRéef's SUF
1 27. Tenny also asserted that he had “comoated to night shift toun the saws, since
no one else couldld.

On June 21, 2010, Tenny was callea @iscipline meeting and informed that he
was being suspended foaging the split gauge sawRl's SUF{ 17. Schmittle told the
assembled group that the last thing he hafenny on June 18tas that “the saws
wouldn’t be usedintil Monday. | told you that myselfld. Schmittle claimed at this
meeting that he had explicittpld Tenny not to run the savasid that the decision about
running them had not yet been made. Heherrclaimed that Tenny had told him on June
18 that he was going home after the meeltithiglenny recalled the conversation

differently, and so Schmittle’s comments upset hdnDuring the meeting, Schmittle
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apparently perceived that Tenny was lmtw extremely agitated, beyond what he
regarded as normal, and thus he elected to Ingfefor a drug screen at the on-site clinic.
Def's SUFT 30.

After the suspension meeting, Tennyiteid Schmitz’s office and quietly knocked
on the door. He calmly asked if he cogfzteak with Schmitz for a few minutes and
Schmitz invited him to sit down. Tenny sdys did not yell and at no point did Schmitz
ask Tenny to leave. Tenny recorded [#ss than two-minute long conversati®tis SUF
1 19.

Schmitz testified at the union’s arbit@tihearing of Tenny’s teination. At that
hearing, Schmitz testifiethat following the suspension on June 21, 2010, Tenny
“banged” on his door and “barged into bifice.” Schmitz waslso interviewed by
OSHA on June 29, 2011. Schmitz told OSHAtthfter Tenny was suspended and drug
tested on June 21, 2010, Tenny came to his office, raised his voice at him, yelled at him,
had to be asked three times to leave ard ffelled something as he was walking down
the hall. Schmitz claimed, “I had to ask hionleave my office because he was standing
in there yelling at me over hole had been set up and all tbteer B.S. and | finally had
to tell him to leave. Several timesld. {9 20-21.

On June 24, 2010, while suspended, Temsponded to an email sent by one of
Clearwater’s vendor/contractor represéimes who Tenny considered a friend.  22.

The vendor representative apparently askeatwidas going on, and Tenny told him that
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Schmittle, Ciechanowski, and Cteater had set him up in retaliation for an harassment
charge Tenny had made against Ciechanowsis SUFY 30.

Schmitz met with Schmittle and Sawmill human resources manager Dick Rosholt
to discuss what action shoube taken against Tenny for his conduct. With input from
Schmittle and Rosholt, Schmitiecided to terminate Tenrsyémployment. The reasons
Schmitz cited for Tenny’s termination froemployment included Tenny decision to
stage the split-gauge blades on the evening of June 18, 2010, and his post-suspension
email to the vendor/contractor repretsgive. Clearwater implemented Schmitz's
decision by terminating Tey on June 25, 2008I's SUF{ 32. Clearwater did not
follow its progressive discipline poliap deciding to terminate Tenny.

According to Tenny, the sanmeorning that he was suspended and drug tested,
Schmittle told Mr. Tenny, “I know you'réhe one that filed the OSHA complainBl's
SUF{ 8. Another filing-room employee, JBgbicki, testified that he spoke with
Ciechanowski on the afternoondine 18, 2010, and Ciecharshvalso told him that the
Mill would be running sfit-gauge saws that evening. Blgki worked the evening shift
and participated in the decision to run thetgmmuge saws, but was not disciplined for it.
Id. T 14.

LEGAL STANDARD

Summary judgment is appropriate whengagy can show that, as to any claim or

defense, “there is no genuine dispute asitoraaterial fact and thmovant is entitled to

judgment as a matter of law.” Fed. R. Civ5B(a). One of the principal purposes of the
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summary judgment “is to isolate and dispo§éactually unsupported claims . . . .”
Celotex Corp. v. Catretd 77 U.S. 317, 323-24 (1986).idt“not a disfavored procedural
shortcut,” but is instead the “principal tppby which factually isufficient claims or
defenses [can] be isolatadd prevented from going toal with the attendant
unwarranted consumpt of public and pvate resources.Id. at 327. “[T]he mere
existence of some alleged factual dispute betwthe parties will not defeat an otherwise
properly supported motion for summary judgmerAriderson v. Liberty Lobby, Ine&77
U.S. 242, 247-48 (1986). There mbsta genuine dispute as to angterialfact — a fact
“that may affect the outcome of the cas&l’ at 248.

The evidence must be viewedthe light most favorable to the non-moving party,
and the Court must not rka credibility findings.Id. at 255. Direct testimony of the
non-movant must be believed, however implausibkeslie v. Grupo ICA198 F.3d
1152, 1159 (9th Cir. 8). On the other hand, th@@t is not required to adopt
unreasonable inferences francumstantial evidenceMcLaughlin v. Liy 849 F.2d
1205, 1208 (9th Cir. 1988).

The moving party bears the initial burden of demonstrating the absence of a
genuine dispute as to material fabtevereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir.
2001)(en banc). To carry this burdere thoving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evident® support the nonmoving party’s casairbank v. Wunderman

Cato Johnson212 F.3d 528, 532 (9th Cir.2000).
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This shifts the burden tine non-moving party to pdoice evidence sufficient to
support a jury verdict in her favobDeveraux263 F.3d at 1076The non-moving party
must go beyond the pleadings and showtiby[ ] affidavits, or by the depositions,
answers to interrogatories, or admissions on file” that a genuine dispute of material fact
exists. Celotex477 U.S. at 324.

However, the Court is “not requiredd¢omb through the oerd to find some
reason to deny a motion for summary judgme@drmen v. San Francisco Unified Sch.
Dist., 237 F.3d 1026, 1029 (9th Cir. 2001) (quma omitted). Instead, the “party
opposing summary judgment must direct [thei€s] attention to specific triable facts.”
Southern California Gas Cwo. City of Santa Ana&36 F.3d 885, 889 {9 Cir. 2003).

ANALYSIS

To establish a prima facie claim farongful discharge under OSHA section
11(c), the Secretary bears the burden of ipgpthat (1) Tenny engaged in a protected
activity; (2) Clearwater took subsequent ageeaction against Tenny; and (3) a causal
connection exists between the protectad/éig and the subsequent adverse action.
Schweiss v. Chrysler Motors Corp87 F.2d 548, 549 (8th Cir. 1993).

A causal connection is established wathdence from which a fact finder could
“reasonably infer” that the adverse actigas in response to the protected activity
Kimbro v. Atlantic Richfield Cp889 F.2d 869, 881 (9th Cit989). Because it is often
difficult for plaintiffs to produce direct evahce “[t]he evidence w@essary to support the

allegation of a causal connection for a primeié case may be circumstantial, i.e., ‘proof
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that the [adverse action] followed the protedaetlvity so closely iime as to justify an
inference of retaliatory motive. Schweiss v. Chrysler Motors Corp87 F.2d 548, 549
(8th Cir. 1993)See also Villiarimo vAloha Island Air, Ing 281 F.3d 1054, 1065 (9th
Cir. 2002).

Clearwater argues that summary judgmenushbe granted iits favor because:
(1) Schmitz did not know that Tenny had madeomplaint to OSHA, and he alone made
the decision to fire Tenny, and thereforerthis no causal connection between Tenny’s
termination and his OSHA comjid; (2) Tenny engaged in several “intervening acts,”
which severed the causal chain; and (3) ager suspended Tenny for legitimate, non-
retaliatory reasons.

1. Clearwater’'s Knowledge

Clearwater argues that the Secretary capstablish a causal connection between
the protected activity and the Tenny'’s teration because Schmitz made the decision to
fire Tenny, and he did n&now that Tenny had made an OSHA complaint. But Tenny
has testified that Schmittle told Tenny on the morninthefday he was suspended and
drug tested that Schmittlew Tenny had cakleOSHA and complained, and Schmittle

and Rosholt both testified thidtey were involved in thdecision to terminate Tenny's

! Clearwater first argues that Ciechanowski’s alleged harassment of Tenny does not rise to the
level of an adverse employment action. Clearwaday be correct, but the argument is a red herring
because the Secretary claims tGiarwater suspended and terminated Tenny because he engaged in
protected activity, and there is no question thatsuspension and termination qualify as adverse
employment actions.
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employment. In addition, &amittle drafted and signed tdene 25, 2010, Personnel
Action Form terminating Tenngnd participated with othens the decision to suspend
Tenny. These facts raise questions regar@n whether Schmittle believed that Tenny
made a complaint to OSHA, and (2) whetBehmittle participated in the decision to
terminate Tenny, or whether Schmitz acted alone.

Even if Schmitz did act alone in deciditmjterminate Tenny, issues of material
fact exist regarding whethéhose who were aware of Tenny’s protected activity
influenced or manipulated Schmitz’s deoisi The Supreme Court has held that an
employer may be liable for the act of a sup@wimotivated by retaltary animus if the
supervisor intended to cauae adverse employment action, and if the supervisor’s act is
the proximate cause of the ultimate employtration — even if the supervisor did not
make the ultimate employment decisi&taub v. Proctor Hosp131 S. Ct. 1186, 1194
(2011). Similarly, the Ninth Circuit has ldethat if a supervisor who exhibits
discriminatory animus influenced or partiated in the decision-making process leading
to an adverse employment action, a reasorfabténder could conclude that the animus
affected the employment decisidominguez—Curry v. Nev. Transp. Deg24 F.3d
1027, 1039-40 (9tkir. 2005). Thus, if the facts &tal show that Schmittle knew Tenny
had made an OSHA complaint, and thasbmehow influenced Schmitz’s decision to
terminate Tenny, the jury could concluthat animus motiated the employment

decisions.
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2. Tenny’s Alleged Intervening Acts

Clearwater also argues Tenny engaged imveteng acts that broke the causal chain
between Tenny’s protected activity and hisgension and termination. Again, however,
guestions of material fact sx with respect whether the$atervening acts” actually
motivated Clearwater’s decision, or whethee&ivater merely seized on these acts as a
pretext for retaliation.

Specifically, Clearwater contends that ttagious complaints about procedures and
other operational issues Tenny madter making the complairto OSHA is what
motivated Clearwater to suspkand terminate Tenny, andt his complaint to OSHA.
But there is evidence that Tenny begamptaining about general procedural and
operational issues in the File Room well wefbe made the OSHA complaint. Moreover,
Tenny was never disciplined for any of tae®mplaints under Clearwater’s progressive
discipline policy. Both of these facts call into questi@learwater’s story that they
suspended and terminated hmgrbecause of the aw” complaints he raised after making
his complaint to OSHA.

It should also be noted that Tenny’s dg&mn to contact OSHA and make a complaint
could be viewed as part of the sam#gra of allegedly disruptive conduct that
Clearwater acknowledges caused it to sud@amd terminate Tenny. Therefore, it is
difficult to untangle Tenny’s OSHA complaifrom the other complaints Clearwater
claims caused it to suspend and terminate Tehlhpf these facts together preclude the

Court from finding, as a matter of lawatithese supposedly later “intervening”
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complaints caused Clearwater to take actigainst Tenny and ndenny’s complaint to
OSHA.

3. Clearwater’s Proffered Reasons for Suspending and Terminating Tenny

In this same vein, the Court also finds thaéstions of material fact exist with respect
to the question of whether Clearwater’s progtbreasons were a pretext for retaliation.
As the Secretary points out, the temporal proximity betwee®8t¢A inspection on
May 29, 2010, and the adverse employmetioas that Clearwater took against Tenny
on June 21, 2010, and June 25, 208y, by itself, suggest preteee Dawson v. Entek
Int'l, 630 F.3d 928, 937 (9th CR011) (“In some cses, temporal proximity can by itself
constitute sufficient circumstéal evidence of retaliatiofor purposes of both the prima
facie case and the showing of pretex{Tfis inference only grows stronger when the
temporal proximity between Clearwater’s leaghof the results of its own testing in a
company memo dated June 18, 2010, and yersuspension and termination a few days
later is taken into account.

Other facts create a triable issue on preféixst, as noted above, Clearwater did not
follow its progressive disciplingolicy in deciding to suspemand then terminate Tenny,
which can also create a triable issue of preteéatl v. Nielsen Media Research, Ing58
F.3d 1108, 1118}¢th Cir. 2011).

Second, the Secretary has presented evedtrat Clearwater has provided somewhat
shifting explanations for terimating Tenny. Clearwater ctas that Tenny was suspended

and then ultimately fired, pnarily, for making a managemeaécision to stage the split
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gauge saws on the night of June 18. Accaydmthe Secretary, Schmittle claimed at the
June 21 suspension meeting that he explicitly told Tehto run the saws and the
decision about running them had not been maéten, in the later Personnel Action form
documenting the reasons fbenny’s termination, Schittle equivocated slightly,
indicating that he 1d Tenny that theynayrun the split gauge saws. Finally, in a later
interview with an OSHA inspéor, Schmittle and Rosholt appatly said that Tenny was
not told the split gauge sawswuld be run on the night otide 18, and that it was made
clear that they did not want tan the split gauge saws thagni and that they wanted to
wait until Monday to run thenf'enny’s recording of the actual conversation, however,
reveals that Schmittle did tell Tenny that #pdit gauge saws would be run the night of
June 18. Other Clearwater employsapport Tenny’s version of events.

The Supreme Court has held that “[ijn appraje circumstances, the trier of fact can
reasonably infer from the falsity of the explanation that the employer is dissembling to
cover up a discriminatory purpos&éeves v. SandersoruRlbing Products, Inc530
U.S. 133, 147 (2000). Likewise, an emmoyg providing varying reasons for an
employment decision may be evidence thatthéd reasons were pretextual, “for one
who tells the truth need not recite different versions of the supposedly same event.”
Payne v. Norwest Corpl13 F.3d 1079, 1080 (9th Cir. 1997).

Clearwater also said that Tenny wasdi because he wa#l 2.5 hours of

unauthorized overtime and for “engaging dhparty vendors inteompany personnel
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matters.” Again, there are questions wWiegtthese were fireable offenses under
Clearwater’s progressive discipline policydahe collective bargaing agreement.

Finally, questions exist regarding whetBabjecting Tenny ta drug test was an
adverse employment action, and whether @ater followed its own policy in deciding
to drug test Tenny. Schmittle says itlered the drug test because Temgs‘becoming
extremely agitated beyond what he regarded as norrdaf’s SUF] 28. Clearwater’s Drug
and Alcohol Policy required written documatibn by two of Defendant’s managers or
administrative employees prior to any test titla¢ employee’s conduct or actions are indicative
of alleged impairment.” Schmittle, however, did not obtain written documentation of any alleged
impairment prior to ordering Tenny to submit te tlest, the results of which were negative, and,
according to the Secretary, Schmittle did not subject other employees who became angry at work
to suspicion-based drug tests.

For all of these reasons, theut finds that granting Clearwater summary judgment in this

case would be inappropriatéccordingly, the Court wildeny Clearwater’'s Motion.

ORDER
IT IS ORDERED that Defendant Cleaater Paper Corporation’s Motion for

Summary Judgment {@. 31) is DENIED.
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DATED: July30, 2015

B. LyGn Winmill
Chief Judge
United State®istrict Caurt
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