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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

JOHN DOTSON, TONYA DOTSON,

and AMBER DOTSON, Case No. 3:14-CV-00159-EJL-REB
Plaintiffs, MEMORANDUM DECISION AND
ORDER
V.

DANIEL L. FUNDERBURG, JIM
GORGES, DOUG GIDDINGS, IDAHO
COUNTY, and DOES 1-10,

Defendants.

INTRODUCTION

Pending before the Court in theave-entitled matter is a Motion for
Summary Judgment by Defendants Jim @srdooug Giddings, and Idaho County
(“Defendants”). (Dkt. 42.) The partidave submitted briefing on the motion and
the matter is now ripe for the Court’'syirew. Having fully reviewed the record
herein, the Court finds that the facts arghlearguments are adequately presented in
the briefs and record. Accordingly, iretmterest of avoidinfurther delay, and
because the Court conclusively findattthe decisional process would not be
significantly aided by oral argument, the motions shall be decided on the record

before this Court without oral argument.
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For the reasons stated below, thmuf@ enters the following Order granting

summary judgment in favor of Defenta on Defendants’ federal claims.
FACTUAL AND PROCEDURAL BACKGROUND

Unless otherwise noted, the followifarts are taken from Plaintiff’s
Amended Complaint (Dkt. 16). (december 5, 2012, Daniel Funderburg
(“Funderburg”) was chargeditlt one count of Sexual Battery on a Minor 16 to 17
Years of Age, in violation of I.C. 8§ 18508(A)(1)(a). At thd¢ime of the events
leading to the arrest, Funderburg wateauty with Idaho County. During his
employment, Funderburg had a relatiopséund a son with a woman named Shelby
Parks. (Dkt. 42-2, 1116-7.) Plaintlmber Dotson (“Dotson”) spent time with
their son, as he was often babysat by Ddssolder sister, Michelle Childers. (Dkt.
42-2, 17.)

Plaintiff first met Funderburg at M&hilders’ house, and she later obtained
Funderburg’s phone numer when he gave it to hever Facebook in August of
2012. (Dkt. 45-1, 19.) By the endtbiat month, Dotson and Funderburg’s
relationship had become sexual. tAat time, Dotson was 16 years old and

Funderburg was 31 years old.
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Although Dotson does not contend tha thvo engaged in sexual intercourse
while Funderburg was on duty, she daegue that Funderburg initiated the
relationship while on duty. The partiesmlite when the relationship ended, but the
last point of contact between the twaooed when Funderburg texted plaintiff,
“you need to leave me alone” oroember 6, 2012. (Dkt. 42-2, 121.)

In the meantime, Funderburg was ongupervisors’ raddor other personal
issues. (Dkt. 45-1, Y19.) For instanthe Idaho County Sheriff's office had
received complaints about Funderburg ¢antly being on his phone while on duty.
(Id.) Funderburg also displayed performanssues while on the job, and was
working with his supervisor, Sergeant Martinez, to improve. (Dkt. 42-2, §19.)
Funderburg was even downgraded in hisgrenance review irseveral categories,
including for his failure to engage wistouth in the community. (Dkt. 45, p. 4.)
Moreover, Funderburg’s supervisorsre@lso aware that Funderburg was
displaying signs of depression. (DKb6-1, 119.) On November 6, 2012,
Undersheriff Jim Gorges (“Goeg”) paid a visit to Fundburg in order to address
Funderburg’s depresd behavior. I.) Gorges denies learning of Funderburg’s
sexual relationship with Dotsonthtat meeting. (Dkt. 42-1, p. 4.) Instead, Gorges
alleges Funderburg only cassed to speaking with plaintiff regarding a sexual

relationship she had with a boyd@nd who was 18 years old.ld{) Gorges claims
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Funderburg was fearful that Dotson’smavas upset Funderburg had given her
daughter legal advice pemiang to that issue. Id.) Gorges further alleges he then
told Sheriff Doug Giddings (“Giddingsthat a mother may have a complaint
against Funderburg for spending tooamuime with an underage girl. 1d()

However, Dotson contends that Furlmleég confessed to having a sexual
relationship with her to Gorges at the Noleer 6, 2012 meeting. (Dkt. 45-1, 121.)
Dotson does not contend that Gorges shared this knowledge with Giddings, but
claims Gorges told Funderburg he woultbrm Giddings of the relationship. Id()
Because there is a genuine issue of matgakregarding the events of this meeting,
the court will accept Dotson’s version ottfacts for purposes of this motion.

The parties agree that Gorges respdridepart by offering to speak with
Dotson’s mother to learn if she wantedite a complaint. (Dkt. 45-1, 1122-23.)
Gorges then approached Dotson’s mothé&eatplace of work, but she did not file a
complaint at that time. Id.) On December 3, 2012, Giddings learned that the
Clearwater County prosecuting attormegeived an independent tip that
Funderburg had been in a sexual relatigns¥ith Dotson. On that date, Giddings
arranged for Funderburg to be put on adstrative leave. (Dkt. 42-2, §25.)

Funderburg was terminat&m his employment at éhend of December 2012.

(1d.)
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On January 10, 2013, Funderburg pleageiity to the felony charge of

Sexual Battery on a Minor 16 to 17 YearsAgfe. Thereafter, on April 25, 2014,

Dotson brought the instant suit againstltteho County Sheriff, Doug Giddings, his

Undersheriff, Jim Gorgesnd Funderburg’s previownployer, Idaho County

(“Defendants”). (Dkt. 1.) In hehkmended Complaint, Dotson brings the

following claims:

1.

2.

Denial of Due Process in her right to bodily integrity in violation of the
14" Amendment to the U.S. Consitiion by Funderburg and Gorges;
Denial of Due Process in her right to bodily integrity in violation of the
14" Amendment to the U.S. Constitution by Gorges and Giddings for
failure to intervene to end the retatship when they had knowledge of the
improper relationship;

Denial of Due Process in her right to bodily integrity in violation of the
14" Amendment to the U.S. Constitution by Gorges and Giddings for
failure to train and supervise Funderg when they had knowledge of the
improper relationship;

Municipal liability against Idaho Coupand Giddings for failure to train
and supervise Funderbuaigd Gorges resulting in a deliberate indifference
to her constitutional rights uedthe U.S. Constitution;

Invasion of Privacy in Violation of thé"SAmendment to the U.S.
Constitution by Gorges and Giddinigg disclosing constitutionally
protected personal information Wwidut a proper government interest;
Conspiracy between Gorges and Fundeglio enter into an agreement to
violate her civil rights and that thepmmitted an overt act in furtherance
of the conspiracy by attempting ¢onceal and cover-up Funderburg’s
crimes; and

State negligence claims against Idaho County.
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(SeeDkt. 16, pp. 8-12; Dkt. 42-1, p.)6. Defendants have filed the instant
Motion for Summary Judgment as to Dotson’s remaining claims against them.

(Dkt. 42, p. 2.) The Court finds as follows.

STANDARD OF REVIEW

Motions for summary judgment are governed by Rule 56 of the Federal Rules
of Civil Procedure. Rule 56 providesatithe court shall grant summary judgment
if the movant shows that there is no genurspute as to any material fact and that
the movant is entitled taglgment as a matter of law.

The Supreme Court has made it clibat under Rule 56 summary judgment is
mandated if the non-moving pafsils to make a showing Hicient to establish the
existence of an element wh is essential to theon-moving party’s case and upon
which the non-moving party will beéine burden of proof at trial.See Celotex
Corp. v. Catrett477 U.S. 317, 322 (1986). If themmoving party fails to make
such a showing on any essehéiement, “there can be rgenuine issue of material
fact,” since a complete failure of proodncerning an essential element of the
nonmoving party’s case necessarily resddl other facts immaterial.”ld. at 323.

Moreover, under Rule 56, it is clear that an issue, in order to preclude entry of

summary judgment, must be both “matergtd “genuine.” An issue is “material”
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if it affects the outcome of the litigationS.E.C. v. Seaboard Car77 F.2d 1289,
1293 (9th Cir. 1982). An issue, beforenay be considered “genuine,” must be
established by “sufficient evidence suppuagtihe claimed factual dispute ... to
require a jury or judge to resolve the partidigfering versions of the truth at trial.”
Hahn v. Sargent23 F.2d 461, 464 (1st Cir. 1975) (quotkigst Nat'l Bank of
Arizona v. Cities Serv. Co., In@91 U.S. 253, 289 (1968)). The Ninth Circuit
cases are in accordSee, e.g., British Motor Cdistrib. v. San Francisco
Automotive Indus. Welfare Fun882 F.2d 371, 374 (9th Cir.1989).
According to the Ninth Circuit, in der to withstand a motion for summary
judgment, a party:
(1) must make a showing sufficientdstablish a genuine issue of fact with
respect to any element for which it bears the burden of proof; (2) must show
that there is an issue that may reasonhbblyesolved in favor of either party;
and (3) must come forward with more persuasive evidence than would

otherwise be necessary when the factual context makes the non-moving
party’s claim implausible.

Id. at 374 (citation omitted).

Of course, when applying the above sltam, the court must view all of the
evidence in the light most favorable to the non-moving paaynderson v. Liberty
Lobby, Inc, 477 U.S. 242, 255 (198@)ughes v. U.S953 F.2d 531, 541 (9th

Cir.1992).
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ANALYSIS

1. Motion for Summary Judgment

Defendants’ Motion for Summary Judgniaeeks dismissal of all claims
raised against Jim Gorges, Doug Giddingnd Idaho County in the Amended
Complaint. (Dkt. 42.) In her responiseef, Ms. Dotson has not disputed that
Judgment should be entered Defendants on claims 5 and 6. To survive
summary judgment, Dotson “cannot restthe pleadings but must show some
evidence from which the Court could readaganfer the criticalelements of [her]
claim.” Miller v. Idaho State Patrol252 P.3d 1274, 1288d&ho 2011) (citation
omitted). Summary judgment is accomlyngranted on Dotson’s conspiracy and
invasion of privacy claims.
2. 42U.S.C. 81983 Claims

Congress has created a cause of actiamagprivate individuals who, while
acting under color of law, violate therstitutional rights of private citizens.
Section 1983 provides, in pertinent part:

Every person who, under color of any statute . . . subjects, or causes to be

subjected, any citizen of the Unit&tates or other person within the

jurisdiction thereof to the deprivations of any rights, privileges or immunities
secured by the Constitution and laws, khalliable to the party injured].]

42 U.S.C. §1983. “Section 1983 does nottereay substantive rights, but is

instead a vehicle by which plaintiffs canng federal constitutional and statutory
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challenges to actions by state and local officiadstlerson v. Warned51 F.3d

1063, 1067 (9th Cir. 2006) (citim@holla Ready Mix, Inc. v. CivisB882 F.3d 969,

978 (9th Cir. 2004)). “The purpose of § 19830 deter state actors from using the
badge of their authority to deprive individuals of their federally guaranteed rights.”
Id. (citation omitted).

To establish a prima facie case under 42 U.S.C. § 1983, Plaintiffs “must
adduce proof of two elements: (1) the astoccurred ‘under color of law’ and (2)
the action resulted in a deprivation of@nstitutional right or a federal statutory
right.” Souders v. Lucerd 96 F.3d 1040, 1043 (9th Cir.1999) (citiRgrratt v.
Taylor, 451 U.S. 527, 535 (1981)).

The parties in this case dispute wiertFunderburg acted under color of law
when violating Plaintiff's constitutional right to bodily integrity. For purposes of
this motion, the Court will assume Fumlderg acted under color of law, and that
Funderburg violated Dotson’s constitutional right to bodily integrity.1 Even so,
however, there can be no liability forethemaining Defendants under 42 U.S.C. 8
1983 without evidence that their own actialeprived Dotson of a constitutional or

a federal statutory right.

1 Dotson has obtained a default jndgnt against Funderburg. (Dkt. 27.) Her claims against
Funderburg are not at issue farrposes of the instant motion.
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A. Failureto Intervenein Violation of the 14" Amendment to the U.S,
Constitution

The Due Process Clause to the Feeinth Amendment “does not impose a
duty on the state to protect individuals from third partieehry A. v. Willden678
F.3d 991, 998 (9th Cir. 2012) (citiftatel v. Kent Sch. Dist648 F.3d 965, 971 (9th
Cir.2011)). The Ninth Circuit, howev, has recognized the two general
exceptions: (1) the “special relationship’atiine; and (2) the tate-created danger”
doctrine. Id. Dotson here has only raised a lainder the “state-created danger”
doctrine, which arises where the statfcials took affirmative actions that
“create[d] or expose[d] amdividual to a danger whiche or she would not have
otherwise faced.” Kennedy v. Citpf Ridgefield 439 F.3d 1055, 1061 (9th Cir.
2006) (citingDeShaney v. Winnebago Coubegp't of Soc. Servs489 U.S. 189,
197, 201 (1989)). “To dermine whether an officiaffirmatively placed an
individual in danger, [the @urt] ask[s]: (1) whether amgffirmative actions of the
official placed the individual in danger [s]he otherwise would not have faced; (2)
whether the danger was knownobvious; and (3) whethéhe officer acted with
deliberate indifference to that dangerWillden, 678 F.3d at 1002.

Dotson contends Defendants’ actioneet all the elements of the
“state-created danger” exception. Dmislleges Defendansdfirmatively placed

her in a danger which she would not have otherwise faced by requiring Funderburg
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to interact with youth in theommunity as part of his official duty. Dotson further
argues Funderburg’s signs of depresstonstituted a mental and emotional
condition that posed an obvious dangethiocommunity. Finally, Dotson claims
Defendants acted with delibegandifference to this dangby continuing to require
Funderburg to interact with community youth, despitekhmvn mental and
emotional condition.

Defendants counter that the “state-ceeladanger” doctrinapplies only when
the state took an affirmative act to put ghaintiff in risk of danger she would not
have otherwise faced. Defemts claim that no affirmative acts taken by Gorges or
Giddings caused Funderburg to engamgsexual relations with Dotson.
Defendants further contend that ther@s no known or obvious danger that would
require intervention. Specifically, Bendants highlight there is no evidence
Funderburg or other officersgriously engaged in anyappropriate behavior when
interacting with community youth. Filkg Defendants clan Dotson’s contention
that Funderburg posed a general dangeotomunity youth is insufficient to
establish liability, and that Dotson was @adioreseeable victim of Funderburg’s
illegal conduct. Therefor&efendants conclude there is not enough evidence to

support a finding of diderate indifference.
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The Ninth Circuit has held that fpurposes of the state-created danger
exception, “deliberate indifference requiresugpable mental state,” and thus, “[t]he
state actor must recognize an unreasanabk and actually intend to expose the
plaintiff to such risks without regard tbhe consequences to the plaintiffPatel v.
Kent Sch. Dist.648 F.3d at 974 (citation and im@l quotation omitted). The
Ninth Circuit has allowed questis of deliberate indifferee to proceed to trial, but
has emphasized that these typesasies are highly fact-specifidd. at 974-75. In
cases where the deliberatelifference inquiry has survived summary judgment, the
facts have involved a state actor’s affatme action directing danger toward the
particular plaintiff at hand.See, e.gPenilla v. City of Huntington Park,15 F.3d
707 (9th Cir.1997) (two police officers’ affimtive actions placed plaintiff in a more
dangerous position than the one they foumd ini when they found plaintiff to be in
need of medical attention, moved him @eshis house, locked the door, and left);
Kennedy v. City of Ridgefield39 F.3d (police officer affirmatively created danger
by notifying Michael Burns—a person with known violent tendencies—that
plaintiff had reported him for molestinggahtiff's daughter, resulting in Mr. Burns
shooting and killing plaintiff's husbandnd shooting and severely wounding

plaintiff).
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By contrast, the deliberate indiffel@inquiry has not survived summary
judgment where the facts involved a stat@@staffirmative action directing danger
to the public at large.See, e.gKetchum v. County of Alamed2l1 F.2d 1243 (9th
Cir. 1987) (as a member of the generalliplaintiff had no constitutional right to
be protected by county where she wagsed by inmate who escaped from a
minimum security facility)Martinez v. State of Cal444 U.S. 277 (1980)
(15-year-old decedent had no constitutiangtht to be protected by state officials
from sex-offender parolee, even thoughieiofficials knew it was likely parolee
would commit another violent crime)Thus, the state-created danger exception
requires not just the state actor’s failuretw, but also “some contact or connection
with the injured party that creates a saluconnection betweehe state actor’s
conduct and the ineased danger.”Schmidt v. Hoove2009 WL 1011715, at *7
(N.D. Cal. 2009) (citation omitted).

Here, the state-created danger exceplimes not apply. Dotson contends
Defendants affirmatively placed herdanger by encouragy Funderburg to
interact with community youth despiteshslear signs of depression. The facts
alleged do not establish tHaefendants had sufficient contact with Dotson to create
the necessary causal ceation between Defendantdnduct and the alleged

increased danger caused by encouragingtokespio interact with community youth.
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Schmidi 2009 WL 1011715, at *8. The Ninth Circuit’s application of the
state-created danger exception supptesconclusion that there must be
“affirmative action by the state actor directesvard the particular plaintiff who is
suing under 8§ 1983—not just inaction thahgelly affects the public at large (or
even a particular segment of the public)ld.

Here, Dotson does not allege tifendants had any knowledge of
Funderburg and Dotson’s relationship uafter it had terminated.2 Moreover,
Dotson does not allege a history of depigagaging in illegal seal activity with
minors as a result of either depression doeifig encouraged to interact with youth
in the community. Flores v. County of Los Angele&8 F.3d 1154, 1156 (9th Cir.
2014). The facts alleged are insufficiene&iablish that Defendants affirmatively
placed Dotson in danger with deliberatdifference to that danger, thereby
depriving Dotson of her constitutional rightsThus, the facts do not establish that
the state had a duty to protect Dotson eesalt of a state-created danger. Based on

the foregoing, summary judgment is granted on this claim.

2 Dotson argues Defendants should haveashsred Funderburg was using his cell phone
to exchange sexually explicit texts wittmanor throughout the day and while on duty.
(Dkt. 45-1,9]35). The Court has beenable to locate, and Dains fails to cite, any case
imposing liability on an officiafor failure to intervene undér1983 for that official’s
failure to monitor a third-party’s private interactions, such as those over a phone.
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B. Failureto Train and Supervise with Supervisory Liability Against
Giddings and Gorges

In order to hold Giddings and Gorges liable for failure to train and supervise
under 42 U.S.C. § 1983, Dotson must estallimt Defendants were “deliberately
indifferent to the need to train subordinates, and the lack of training actually caused
the constitutional harm or deprivation of rightsltl. at 1158-59 (9th Cir. 2014)

(citing Connick v. ThompseB63 U.S. 51, 58 (2011)). There are no material issues
of fact to establish that any lack afpervision of Funderburgfter Gorges became
aware of Dotson’s existence, caused aatioh of Dotson’s constitutional rights.
SeeSnyder v. City and County of San Francis2®8 Fed.Appx. 346 (9th Cir. 2008)
(summary judgment appropriasdere plaintiffs failedo establish causal link

between defendant’s supervisory actiond plaintiff's injuries). Even assuming
Funderburg disclosed to Gorges the full nature of his relationship with Dotson at the
November 6, 2012 meeting, and even assui@mges tried to hide that information

for Funderburg, Dotson’dlaged constitutional violation had already occurred.

Thus, Dotson’s failure to intervene ctafails for lack of causation.

Similarly, there are no matatiissues of fact to &sblish that any lack of
supervision of Funderburg, before Giddsrand Gorges became aware of Dotson’s

existence, caused a violation of Dotson’s constitutional righan Ort v. Estate of
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Stanewich92 F.3d 831 (9th Cir. 1996) (that depstdisciplinary record displayed
history of unwarranted violence in Riag arrests was not enough to establish
county liability under 8§ 1983).Here, Funderburg’s perimance issues were being
worked on with Sgt. Martinez, and Fumbderg’s signs of depression due to his
personal problems could not have led Goesiddings to forgee that Funderburg
would engage in sexuetlations with a minor. Id. at 837.

Thus, even viewing the evidencethe light most favorable to the
non-moving party, the facts are insuffici@atsupport the finding that Defendants
were deliberately indifferent to the needrain Funderburg, or that any lack of
training actually caused the constitutional harm to Dotson.

Because Dotson cannot establish deliberatiéference with respect to either
her failure to intervene or failure tatn claims, her due process claims against
Giddings and Gorges must fail.

C. Failureto Train and Supervise Municipal Liability of Idaho County

Liability of governmental entities and supisars in their official capacities
under 42 U.S.C. § 1983, “is limited to detions of federally protected rights
caused by action taken ‘pursuant to offigralnicipal policy of some nature.”

Pembaur v. City of Cincinnat#75 U.S. 469, 471 (1986) (quotiNpnell v. Dep’t of

Soc. Servs. of City of New YpdB6 U.S. 658, 691 (1978))Because the theory of
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respondeat superigsrecludes a municipality itself from being held vicariously
liable for the acts of its employees, the ptdi must establish “a direct causal link
between a municipal policy or custom &hd alleged constitutional deprivation.”
City of Canton v. Harris489 U.S. 378, 385 (1989). Utiately, the discretionary
actions of municipal employees, even itanstitutional, genellg do not generate
municipal liability under 1983.Gillette v. Delmore979 F.2d 1342, 1347 (9th Cir.
1992).

As Dotson notes, a plaintiff may eslish municipal liabilityunder 8 1983 in
one of three ways.ld. at 1346-47. First, a plaintiff may establish that the
municipal employee committed the constitutiovialation pursuant to a policy or
longstanding custom of the local government entity (“official policy theoryt).
at 1346. Second, a plaintiff may prabe municipal employee who committed the
constitutional violation was an offel with final policymaking authority
(“policymaker theory”). Id. Third, a plaintiff may establish that an official with
final policy-making authority ratifiead subordinate’s unconstitutional action
(“ratification”). Id. Plaintiff alleges that all tlee avenues of municipal liability

apply here. (Dkt. 45, p. 12.)
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1. Official Policy Theory

Dotson first contends the Idaho Coufstyeriff's Office had a formal policy
requiring all deputies to spend time wadbmmunity youth, and alleges the County
failed to provide adequate training or syp&ion of Funderburg’s execution of that
policy. (d.) Thus, Dotson alleges, theptementation of the policy caused
Funderburg to commit sexual battery agghiDotson, a community youth.Id()

With regards to the official policy #ory, the Supreme Court has concluded a
plaintiff must show that “the need for more or different training is so obvious, and
the inadequacy so likely to result in thehation of constitutional rights, that the
policymakers of the city can reasonably bie $a have been deliberately indifferent
to the need.” Canton 489 U.S. at 390. “[D]eliberate indifference is a stringent
standard of fault, requiring proof thatmunicipal actor disregarded a known or
obvious consequence of his actionBd. of County Comm’rs v. Browh20 U.S.

397, 410 (1997).

While Dotson has established Giddgs was aware of Funderburg’s
performance and depression issues, tlsene evidence the sexual battery of a
minor was a known or obvious conseqeoe of the county policy requiring

interaction with youth. Idrlores v. County of Los Angeléke Ninth Circuit
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determined there is no basis to suppocbnclusion that the “unconstitutional
consequences of failing to train police offis not to commit sexual assault are so
patently obvious” as to show that theu®ty or the Sheriff acted with deliberate
indifference. 758 F.3d at 1160See also Pauls v. Greedil6 F.Supp.2d 961, 971
(D. Idaho 2011) (*many courtsave held that no training is required to teach
employeesiotto commit sexual assaultsoe v. Dickensar615 F.Supp.2d 1002,
1009 (D. Ariz. 2009) (“a municipality is noleliberately indifferent in failing to
train law enforcement officers to not sehyassault those with whom they come
into contact.”). Dotson has thus failedestablish a genuine issue of material fact
as to whether the County’s policy ofaenuraging deputies to interact with
community youth, without further superiga or training on relationship barriers
with minors, constituted deliberate indifence. Thus, Dotson has failed to meet
the requirements to establisl 1983 municipal liability under the “official policy
theory.”
2. Policymaker Theory

Alternatively, Dotson alleges Giddingsd Gorges were policymakers with
respect to the training, supervisiondadiscipline of deputies within the ldaho
County Sheriff's Office, and that GiddingsdhGorges made deliberate choices with

respect to the challenged training, supervision, and discipline of Funderburg. (DKkt.
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45, p. 14.) Dotson further contendstthecause Giddings and Gorges did not
direct Funderburg’s counseling, fit for ghugvaluation, enhanced supervision, or
termination, Giddings and Gorges openesldbor to municipal liability for failure
to train and supervise asaldo County policymakers. Id{ at 13-15.)

While a single decision by a policymakeay constitute an act of official
government policy for purposes 1983 municipal liability, not every decision by
municipal officers subjects thmunicipality to liability. Pembauy475 U.S. at 481.
“The fact that a particular official—ewmea policymaking official—has discretion in
the exercise of particular functions does, mathout more, giveise to municipal
liability based on an exercise of that dis@etiThe official must also be responsible
for establishing final government policgspecting such activity before the
municipality can be held liable.”ld. at 481-83 (internal citation omitted). Thus,
the Supreme Court has hefdinicipal liability undeg 1983 attaches only where the
official responsible for establishing finallmy with respect to the subject matter in
guestion makes a delilade choice from among raus alternatives.ld. at 483. In
Pembauythe Court found 1983 municipal liability attehed under the policymaker
theory where the county presutor violated plaintiff's Fourth Amendment rights by
directing officers to break down plaintiff’'s office door and enter plaintiff's office.

Id.at 484-85. The Court highlighted, however cantrasting example that applies
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here. InPembaurthe Court pointed out that where an official’s discretionary
decisions are constrained by policies nahat official’s making—such as a Sheriff
exercising discretion to hire and fire emypdes as per an employment policy created
by a board or commission—only the board or commission could be the policymaker

who opens the door ©1983 municipal liability. 1d. at 483 n. 12. In that

example, the Sheriff’'s exercise of diston—even if unconstitutional—would not
expose the County to liability if th@olicy set by the board was otherwise
constitutional. Id.

Dotson has not alleged that the employment policy itself was
unconstitutional. As distssed above, the policy of encouraging deputies to
interact with community youth—eveabsent further training on relationship
barriers with minors—was not an unconstitnbpolicy. Thus, Sheriff Giddings’s
exercise of discretion in allowing Funderburg to interact with youth absent further
training and supervision does not expoge@lounty to liability for the constitutional
policy.

Moreover, even if negligent hiringy supervision is proscribed unddonell,
such negligence still must be the proximateseanf the injuries suffered in order to
establish municipal liability. Van Ort 92 F.3d at 837. As Funderburg admitted to

being fully aware that his relationship wiffotson was wrong, there is no reason to
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believe that any additional training supervision of Fundburg would have
prevented the constitutional violation. (D&&-7, 14.) Thus, even if a jury were
to find that Giddings and Gorges werdipgmakers with respect to the training,
supervision, and discipline of deputies within the Id@banty Sheriff's Office, and
that Giddings and Gorges made delibeddteices with respect to the challenged
training, supervision, and discipline of Funderbug, Dotson fails to establish that
Giddings’s discretion proximately cawukthe constitutional violation.

3. Ratification

Finally, Dotson claims municipal liability under1983 through Giddings and
Gorges’s alleged ratification of Funderly’s actions. Under the ratification
doctrine, “[i]f the authorized policymak&approve a subordinate’s decision and the
basis for it, their ratification would be afgeable to the mutipality because their
decision is final.” St. Louis v. Praprotnik485 U.S. 112, 127 (1988).

In order for§ 1983 liability to attach to #gamunicipality, however, “the
plaintiff must show that the triggering decision was the product of a ‘conscious,
affirmative choice’ to ratyf the conduct in question."Haugen v. Brossea351
F.3d 372, 393 (9th Cir. 2008yerruled on other groundsy Brosseau v. Haugen

543 U.S. 194 (2004) (quotir@illette, 979 F.2d at 1347).
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Here, Dotson has made no such showing. Dotson has provided no evidence
that Giddings or Gorges knew of Funlderg’s actions until after the constitutional
violations ceased.See Christie v. lopdl76 F.3d 1231, 1239 (9th Cir. 1999).
Instead, Dotson alleges that Giddingsl &orges ratified Funderburg’s actions
because (1) there existed extreme facth@case, and (2) their approval of
Funderburg’s actions was bdsgpon an inadequate investigation containing glaring
deficiencies, showing a relelss disregard for the constitutional rights of Dotson.
(Dkt. 45, p. 15.)

As to Dotson'’s first contention of “endme facts,” the Qurt has failed to
locate, and Dotson fails to cite, any authaothigt allows a finding of “extreme facts”
to supersede the ratification requirement that the policymaking official had
knowledge of the constitutional violationEven assuming that Giddings’s failure to
recognize Funderburg’s illebeelationship constituted an “extreme factual
situation,” Dotson never contends that Giddings made the “conscious, affirmative
choice” to allow thaaffair to continue. Haugen 351 F.3d at 393. In fact, Dotson
does not even contend that Giddings orgés had any knowledg the affair until
after it had ended. Thus, even if thexan extreme factual situation as Dotson

alleges, the required criterfiar ratification are not met.
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Dotson also fails to establish ratiftean on her second theory that Giddings
and Gorges approved of Funderburg’s actions through an inadequate investigation
that contained glaring deficiencies. €INinth Circuit has found municipal liability
attaches through ratification wheagolicymaker’s “grossly inadequate
investigation” contained “glaring deficiencies.Fuller v. City of Oakland47 F.3d
1522, 1535 (9th Cir. 1995). Fuller, a former police officer filed suit against the
City of Oakland undeg 1983 for its failure to properly investigate her complaints of
sexual harassment agdiher fellow officers. Id. at 1525. The investigation at
issue took place after the plaintiff reporteging the victim of sexual harassment,
and contained such glaring deficienciesiagestigative delays; the failure to credit
the testimony of witnesses supporting the plaintiff; an attempt to close the
investigation without even speaking witie alleged perpeti@r; and one-sided
resolution of all factual disputesld. at 1535. The Ninth Circuit concluded there
was sufficient evidence thtte police chief ratified thplaintiff's constitutional
violation through his approval of the daént investigation into the plaintiff’'s
complaints. Id.

This case is plainly distinguishable fréraller. Unlike in Fuller, where the
defendants had knowledge of the alleged violation and then failed to properly

investigate the complaint, here thereswever any complaitior Defendants to
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investigate. Morrison v. Bd. of Tr$.529 F.Supp.2d 807, 825 (S.D. Ohio 2007)
(“[d]efendants cannot be said to haveolicy ratifying uncorgutional conduct by
failing to properly investigate a complaimhen no complaint was made.”). Even
assuming Gorges learned of the relatiopst the November 6, 2012 meeting,
Giddings placed Funderburg on administrati#ave and shortly thereafter launched
an independent investigation. (Dkt. 42-3, 110.) Further, Dotson does not present
any evidence that the resulting investigaiias deficient. Thus, Dotson has failed
to establish a material isswf fact as to whether Giddings and Gorges conducted a
“grossly inadequate investigation” cairting “glaring deficiencies.” Dotson
cannot establish municipal liability under the ratification doctrine.

Viewing the evidence in the light mbfavorable to Dotson, the Court
concludes Dotson has failedraise a genuine issue of madéfact as to whether
the County or Giddings, in his official pacity, were deliberately indifferent in
training or supervising Funderburg. T@eurt therefore must grant Defendants’
motion for summary judgment on Dotso§'4983 claims against the municipality.
In issuing this Order, the Court does seek to minimize Dotson’s misfortune or
the abuse she suffered. While the Caolegply sympathizes with Dotson and her

family, liability cannot be established amatter of law under the facts alleged here.
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D. StateLaw Claims

Absent any federal claims to support further jurisdiction over this action, the
Court declines to exercise ancillaryigdiction over Dotson’s state law claims.
Where, as here, the Court has determined witrial that all feleral claims shall be
dismissed, “the balance of factors will point toward detning to exercise
jurisdiction over the remaining state-law claimsAcri v. Varian Associated.14
F.3d 999, 1001 (9th Cif.997) (en banc) (quotinarnegie-Mellon Univ. v. Cohill
484 U.S. 343, 350 n. 7 (1988)). Thus, in adamce with the direction provided by
case law, and consistent with 28 U.S.C. § 1843J, the Court declines to exercise
its discretion to hear the state law oigiand will dismiss the claims without
prejudice to the Plaintiffs’ right to refile &m in state court. For these reasons, the
Court will not address the negligenclaims against Idaho County.

ORDER

Having carefully considered the filings of all the parties and entire record in
this case, and for the reasons stated hef€ihS HEREBY ORDERED that
Defendants’ Motion for Summary Judgment (Dkt. 42Z5RANTED and Plaintiff
Amber Dotson’s federal claims agaidsm Gorges, Doug Giddings and Idaho

County are dismissed in their entirety, with prejudice.
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