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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

MAJID KOLESTANI, a/k/a

NASTARAN KOLESTANI, Case No. 3:19-cv-00129-REB
Petitioner, MEMORANDUM DECISION
AND ORDER
VS.

TEREMA CARLIN,

Respondent.

Petitioner Majid Kolestani, also known Bastaran or “Rose” Kolestani, is
proceeding on her Petition for Writ of Habé&aarpus challenging her state court
conviction. (Dkt. 1.) Respondent Tere@arlin has fileda Motion for Summary
Dismissal, asserting that this action wasffieitside the statute binitations period and
that all but one of Petitioner’s claims ar@pedurally defaultedDkt. 12.) Petitioner has
filed a Response, and Respondent has &l&eply. (Dkts. 13, 14.) The Court also
ordered the parties to supplement the statetcecord with certaimecords relevant to
the issues at hand. (Dkt. 16.) The partiage completed their supplemental filidgs.

(Dkts. 17-21.)

! petitioner filed correspondence between herself and henaobetween 2013 and 2019, which may be related to
the procedural issues, but otthe merits of her claimS&eeDkt. 17.
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All named parties have consented to thesgliction of a United States Magistrate
Judge to enter final ordersihis case. (Dkts. 6, 79ee28 U.S.C. § 636(c) and Fed. R.
Civ. P. 73. The Court takes judicial noticetloé state court records lodged by the parties.
Fed. R. Evid. 201(bPawson v Mahoney51 F.3d 550, 551 (9th Cir. 2006). Having
reviewed the record ithis matter and considered thg@aments of the parties, the Court
enters the following Order.

SUMMARY DISMISSAL

1. Standard of Law Governing Summary Dismissal

When a petitioner’s compliance with thresthprocedural requirements is at issue,
a respondent may seek summary désal rather than file an answéhite v. Lewis874
F.2d 599, 602 (9th Cid989). In addition, Rule 4 of ¢hRules Governing § 2254 Cases
authorizes summary dismissal of a petitionvioit of habeas corpus without an answer
or motion from the respondent when “it plgialppears from the face of the petition and
any attached exhibits that the petitionenas entitled to relief in the district court.”

The Court has concluded that the s&mwitlimitations issue may require an
evidentiary hearing to pinpat the date Petitioner understbEnglish well enough to be
able to ask another inmate to help her cdrites conviction, or to ask the paralegal what
legal resources were available to contest a ctiow, or to go to the legal resource center
and identify and pick up a habeaspus packet. It is appant she understands English
well enough to ask her case mager to complete a complex asylum application for her

signature in 2012. (Dkt. 13, p. 2.) MorewyPetitioner’'s own allegations in her post-
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conviction petition reflect that she was atdeask people aund her for legal help and
opinions as early as June 1, 2009jmyplea negotiations with the State:

Petitioner ... asked if she could take the Plea Agreement with

her back to her cell, so sheutd try to get input from other

inmates who had a lot more experience with the IDAHO

criminal justice sysm, about the agreemt. Counsel told

her that she could not talk to anyone about the Plea

Agreement, and that she coulat allow Petitioner to take the

Plea Agreement with ndack to the jail for advise [sic].
(State’s Lodging B-1, p. 30.) Else two pieces of evidence contrast with her assertion
that it was not until 2014 thatshvas able to understand Hgsf well enough to, and did,
find another prisoner to assist hercomtesting her conviction and sentence.

On post-conviction review, the state distcourt found a genuine issue about
Petitioner’s language abilities during the tiperiod she sought tolling. However, the
state court also found that her claims weszitless; therefore, that court ignored the
timeliness issue and addressed and deniechénigs of her claims. Petitioner presented a
narrowed-down set of claims to the Idaha@®f Appeals, which also addressed and
denied the merits of her claims.

Respondent also astethat except for Claim 1, all of Petitioner’s claims are
procedurally defaulted becauset all the claims thatere included in the post-
conviction petition were includad the appellate briefing. For claims defaulted at the
post-conviction appellate stage of proceedingsivtadinez v. Ryamxception would not
apply to excuse the default of IATC claims, Raleman v. Thompsarause and

prejudice may be available to excusedkiger claims. These afjable issues would

require additional evidentiary development.
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Federal courts are not required to @&s$dra procedural issue before deciding
against the petitioner on the meriteambrix v. Singletary520 U.S. 518 (1997%f.
Franklin v. Johnson290 F.3d 1223 (9th Cir. 2002)af3peals courts are empowered to,
and in some cases should, reach the meritaloéas petitions if they are, on their face
and without regard to any facthat could be developedlbe, clearly not meritorious
despite an asserted procedural bar”). Theere a procedural question presents a
complicated question of law and is unnecestagy disposition of the case, a court may
proceed to the meritsludson v. Jones851 F.3d 212 (6th Cir. 2003)lobles v. Johnson
127 F.3d 409, 42-24 (5th Cir.1997) (deding against the petition®n the merits even
though the claim was procedurally defaultaxd)28 U.S.C. 8§ 2254(b)(2) (“An
application for a writ of habea®rpus may be denied oretmerits, notwithstanding the
failure of the applicant to exhaust the renesdavailable in the courts of the State.”).

Therefore, as the Court will explainhias reviewed and @liminarily denied
Petitioner’s claims on the merits rather tliarther address the procedural issues. The
Court will provide Petitioner a final opportunity tespond to this notice of intent to deny
the claims before the Court dismisghe claims and &grs judgment.

REVIEW OF PETITION FOR WRIT OF HABEAS CORPUS

1. Background

Petitioner and her husbandmedranian refugees, who thaecently come to Twin
Falls, Idaho, from Turkey, wdre they had sought refe from discrimination and

potential harm in Iran, their country of oing At the time she ented the United States,
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Petitioner was a transgender individual iigdéng a change from rfeato female. She
already had her testicles rewed and was undergoing harne therapy while waiting to
have the remainder of her setxange surgery. She suffergat difficulties growing up
as a transgender person imlr&lthough doctors had recoremded that she be able to
complete the surgery to become a wonsdie, was not permitted to do so. She was not
able to dress as a woman in lfaut did so in the United States.

Petitioner and her husband,daim Kababian, had been tdug about eight years.
Petitioner asserts that Kababiaad been planning to leawer for a woman in Iran.
Petitioner was distraught over Kalan’'s plans and tried twonvince him not to leave
her, because she felt she had no life dpam him. On the eening in question,
neighbors in a nearby apaent noticed that Petitioner ak@ébabian had been arguing
for hours. A witness noticed Kababian leavenkeg park his car on the road, return home,
and then get back in his car. While Kalzal¥ car was still stopped, two witnesses saw
Petitioner approach his car wliow, then knock ont with a gun, and when the door was
opened saw Petitioner shoot Kababian in the face, killing I8eeState’s Lodging B-2.)

One of the witnesses, a Daniel Thornquest, provided a written statement and
diagrams of the scene to police investigatorg testified before the grand jury. (State’s
Lodgings B-2 and D-3.) As recounted by thegacutor, he would havestified at trial
to the following:

Mr. Thornquest saw [Petitioner] knock on the window
of the car with the gun. The doaas then opesd by either
Miss Kolestani or Mr. Kababiarshe pointed the gun at his

face and fired the gun. Immediately after the gun was fired,
the car accelerated at a higlesd across the street into the
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house which is marked here the map as—there’s an arrow
that shows the path diie car. There is a little box that shows
the car, and the address thé&s 425 Fifth Avenue East.

It is important to notéhat although obviously Mr.
Kababian was the main victim this cases, thdhe people in
the house were standing in the room, which the car punched
through the wall of, and, obviously, the uncontrolled car
driving at high speeds andtine middle of the nightin a
residential neighborloml was a great danger.

(State’s Lodging B-2, pp. 20-21.)

A woman named Maggie Johnson, whd baen outside her residence nearby,
also witnessed the shootirfghe described seeing Petitionemst at the driver’s side
door and fire into the interior. Ms. Jaon saw the muzzle flash from the weapon.
(State’s Lodging D-1, p. 61.)

After shooting her husband, Petitionetureed to her apartment and tried to
commit suicide with the santeandgun. However, the shother head only grazed her
skull. She was taken by ambnota to the Twin Falls hospitand then by helicopter to a
Boise hospital. While at the Boise hospitalt&xive Van Vooren attempted to interview
her and advise her of hktiranda rights, but Petitioner dinot understand. The
investigator then arranged foFarsi interpreter to interpret tidiranda rights into the
Farsi for Petitioner, after which she agreed teegpwith the detectivén the interview,
she confessed that she had stethusband because he hadicated that he was leaving
her for another woman. She said she redlimmediately that she had made a big

mistake.
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In September 2008, a grand jury isdwa superseding indictment, charging
Petitioner with the first-degree murder of Mr. Kababidah.) (She was also charged with
a weapon enhancement. Petitioner’s attosnegre the Twin A County public
defenders, Marilyn Paand Ben Andersenld, p. 15.)

Petitioner’s attorneys began preparingtfal. They requested discovery and
reviewed the discovery materials providadthe State. (State’s Lodging D-4.) In
September 2008, they moved for a changeesolue. In Decemb&008, they filed a
motion to suppress Petitioner’s hospitalesta:nt to the police investigator or,
alternatively, for dismissal. Also in Deceptbthey filed a challenge to the grand jury
indictment. SeeState’s Lodgings D-6.)

In March 2009, counsel supplemented gnand jury challenge, which then
contain 22 separate groundsd supplemented the motionsioppress/motion to dismiss.
In April, counsel moved for appointmentafpsychiatrist expert witness for Petitioner,
specifically George Brown, a nationally-regozed expert on Gender Identity Disorder.
Also, in April, after the first challenge tbe grand jury indictment was denied, counsel
filed a renewed challenge to the grand jungictment and filed a motion for appointment
of an Iranian cultural expert, Nayereh Fallahi.

The motions for appointméand payment of the experts were granted. (See
State’s Lodging D-6.) The State objected te atthe experts due to late disclosure;
however, the court said it would decide theeglipns later, and that the State must show

prejudice from the late disclosure.
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In May, counsel filed a renewed motiomr fdhange of venue, with various news
stories about Petitioner and the crime attacAdésb in May, counsel filed a motion in
limine to exclude photographs of the deceagetim at trial,and a motion to allow
Petitioner to wear female clothing at trigheeState’s Lodgings D-6.) Petitioner’s
counsel also filed an objectida the court’s supplementaldt and pretrial order, and an
objection to the court’s juror quisnnaire advisory instruction.

Throughout this time, the prosecution dhd public defenders also engaged in
plea negotiations. On January 5, 200@, $tate offered to dismiss the weapons
enhancement if Petitioner would plead guiltyfitet degree murder, and the State would
recommend a fixed sentence of 20 year® dtfier was valid for five days. On January
28, 2009, the State renewed the offerictwas valid until February 20, 2009.

On March 4, 2009, the State made whdesignated its “final” offer, consisting
of the following alternative terms: if Begoner pleaded guilty by March 6, the State
would re-offer the previousties; if she pleaded guilty tooth murder and the
enhancement by March 13, the State waatcbmmend 20 fixed yesirif she pleaded
guilty to both by March 20, the State woutgslate to 20 fixed yars and request that
the court be bound by the stiptibn; if she pleaded guilty to both after March 20, the
State would recommend 25 fixed yea®e¢State’s Lodging D-7.)

The parties had further discussions ornyN& and 28, which was then less than 30
days from trial. Despite its earlier “finadiffer timetable that was designed to become
less attractive to Petitioner as trial neared, tla¢eSigreed to an off¢hat was better than

any previous offer—plead guilty first degree murder in ekange for dismissal of the
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weapon enhancement and the parties woybdilsiie to 18 fixed years and request that
the judge be bound by thdtmilation. In addition, Petitiver would waive her right to

file an appeal and a sentence challenge. (Statelging D-7, p. § The offer was valid
until June 1, 2009. Petitionsigned it on May 31, 2009.d() She signed the
accompanying guilty plea advisoigrm on June 1, 2009, tlsame day as the change-of-
plea hearing.l¢., pp. 7-15.) Nothing in the pleac&ds shows that any immigration
iIssue was part of the plea-bargaining proce&sse$tate’s Lodging D-7.)

At the change-of-plea hearing. Petitiohad her own Farsi interpreter, Dr.
Dabestani, appearing in person, and the Cloan its own certified Farsi interpreter, Dr.
Aslanian, appearing by telephone. At times,ttix@ interpreters consted to ensure that
the translations were accurate. Petitioa@mitted to killingher husband with
premeditation, and the Court later sentencedrhaccordance witthe plea agreement.

Petitioner asserts that she lived in isaatin prison for about three years and did
not learn very much English during that tifn@me. Five years aft&@onviction, in 2014,
another prisoner helped Petitioner draft &leda very late post-conviction action,
containing allegations about the plea laamghg and change-of-plea proceedings. The
state district court did not decide the gtatof limitations issue but instead denied
Petitioner’s entire post-conviction action e merits. The Idaho Court of Appeals
agreed that the limited claims brought @peal had no merit, and the Idaho Supreme

Court denied Petitioner’s petitionrfoeview without comment.
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2. Habeas Corpus Standard of Law

A. AEDPA Deferential Review Standard

Federal habeas corpus relief may be gpadnvhere a petitioner “is in custody in
violation of the Constitution daws or treaties of the United States.” 28 U.S.C.
§ 2254(a). A challenge to a sgtatourt judgment that addredse merits of any federal
claims is governed by Titl28 U.S.C.8 2254(d), as amexdgsy the Anti-terrorism and
Effective Death Penalty Act of 1996 (“AEDPA”").

The AEDPA limits relief to instances wte the state court’'s adjudication of the
petitioner’s claim:

1. resulted in a decision that sveontrary to, omvolved an

unreasonable application of, dllyaestablished Federal law,
as determined by the Supreme Court of the United States; or

2. resulted in a decision thaas based on an unreasonable
determination of the facts in lighf the evidence presented in
the state court proceeding.

28 U.S.C. § 2254(d). A federal habeas toeviews the state court’s “last reasoned
decision” in determimg whether a petitiones entitled to reliefYlIst v. Nunnemakeb01
U.S. 797, 804 (1991).

As to the facts, the United States Supeeourt has clarified “that review under 8§
2254(d)(1) is limited to theecord that was before the sta@ourt that adjudicated the
claim on the merits.” 563 U.S. 170, 180 (2128 U.S.C. §2254{€?). This means that
evidence not presentedttte state court may not be inteaid on federal habeas review

if a claim (1) was adjudicated on the menitstate court and (2he underlying factual
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determination of the stat®urt is not unreasonabl®ee Murray v. Schriro/45 F.3d 984,
999 (9th Cir. 2014). In suatase, a “determination of a factual issue made by a State
court shall be presumed to be correand the petitioner must show, by clear and
convincing evidencehat the factual findings are not just erroneous, but unreasonable, in
light of the evidence presentaathe state courts. 28 U.S.&€2254(e)(1); § 2254(d)(2).

Where a petitioner contests the stadurt’s legal conclusions, including
application of the law to the facts, 8 22541d governs. That section consists of two
alternative tests: the “contsato” test and the “unreasonable application” test.

Under the first test, a state court’s éemn is “contrary to” clearly established
federal law “if the state court applies a rdl#erent from the governing law set forth in
[the Supreme Court’s] cases, or if it decidesase differently than [the Supreme Court]
[has] done on a set of materially indistinguishable fa@&sll'v. Cone535 U.S. 685, 694
(2002).

Under the second test, ¢atisfy the “unreasonable application” clause of
§ 2254(d)(1) the petitioner must show tha #tate court—although it identified “the
correct governing legal rule” from Suprei@eurt precedent—nonetheless “unreasonably
applie[d] it to the facts of the pgacular state prisoner’s caséNilliams (Terry) v. Taylar
529 U.S. 362407 (2000)“Section 2254(d)(1) providesremedy for instances in which
a state court unreasonalalgplies[Supreme Court] precederit does not require state
courts to extend that precedent or license federal courts to treat the failure to do so as

error.” White v. Woodal572 U.S 415, 426 (2014).
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Though the source of clearly establigtiederal law must come only from the
holdings of the United States Supreme €atircuit precedent may be persuasive
authority for determining whether a state ¢algcision is an unreasonable application of
Supreme Court precedemuhaime v. Ducharme00 F.3d 597, 6004 (9th Cir. 1999).
However, circuit law may not be used “tdine or sharpen a general principle of
Supreme Court jurisprudence irdespecific legal rule thal[e] [Supreme] Court has not
announced.Marshall v. Rodgers569 U.S. 58, 64 (2013).

A federal court cannot grant habeasafesimply because it concludes in its
independent judgment that the state couadfinding or legal conclusions are incorrect
or wrong; rather, the state court’'s appltion of federal law must be objectively
unreasonable to warrant reliebckyer v. Andradeb38 U.S. 63, 75 (2003Bell v. Cone
535 U.S. 685, 694 (2002pjzzuto v. Yordy947 F.3d 510, 530 (9th Cir. 2019).

If fairminded jurists could disagree on th@rrectness of the state court’s decision,
then relief is not warranted under 8§ 2254(d)d3rrington v. Richter562 U.S. 86, 101
(2011). The Supreme Court emphasized thatfiea strong case for relief does not mean

the state court’s contragonclusion was unreasonabl&l” (internal citation omitted).

B. De Novo Review Standard

In some instances AEDPA deferential mwviunder 8 2254(d)(1) does not apply:
(1) if the state appellate court did not decadaroperly-asserted feide claim, (2) if the
state court’s factual findings are unreasonabiger 8 2254(d)(2), or (3) if an adequate

excuse for the procedural default of a clainsesx In such instances, the federal district
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court reviews the claim de nowvirtle v. Morgan 313 F.3d 1160,167 (9th Cir. 2002).
As in the pre-AEDPA era, a district cowan draw from both United States Supreme
Court and well as circuit precedent, lintitenly by the non-retroactivity rule @eague
v. Lane 489 U.S. 288 (1989).

Under de novo review, if the facidandings of the state court are not
unreasonable, the Court must apply the prediom of correctness found in 28 U.S.C. §
2254(e)(1) to any facts md by the state courtBirtle, 313 F.3d at 1167. Contrarily, if a
state court factual determination is unreastaeor if there are no state court factual
findings, the federal court is not limited By2254(e)(1), the federal district court may
consider evidence outside thatstcourt record, except tioe extent that § 2254(e)(2)

might apply.Murray v. Schrirg 745 F.3d 984,000 (9th Cir. 2014).

C. Harmless Error Standard

Even if a petitioner succeeds in dentoaing a constitutional error in his
conviction under any of the above standardgyrr&he is entitled to federal habeas relief
only if the petitioner “can establish thaugterror] resulted in ‘actual prejudiceBiecht
v. Abrahamson507 U.S. 619, 637 (1993). Under Biechtstandard, an error is not
harmless, and habeas relief must be graateg,if the federal ourt has “grave doubt
about whether a trial error of federal law fsadbstantial and injurious effect or influence
in determining the jury’s verdictO’Neal v. McAninch513 U.S. 432, 436 (1995)
(internal quotation marks omitte However, some types ofanins “are analyzed under

their own harmless error [or prejudice] standards, which can r8neeintanalysis
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unnecessary.Jackson v. Browrb13 F.3d 1057, 1070 (9@ir. 2008). Ineffective
assistance of counsel claime ancluded in this categorilusladin v. Lamarques55

F.3d 830, 834 (& Cir. 2009).

3. Clam1

In her federal Petition for Writ of Habe@®rpus, Petitioner articulates Claim 1 as

follows:

Petitioner was forced and/or allowed to enter into a plea

agreement without kang the ability todo so knowingly,

intelligently and voluntarily. Réioner is an Iranian refugee

who, at the time of the agement, spoke, read and

comprehended very little of éhEnglish language. Petitioner

asserts that her defense coumsegdcted her to sign the Plea

Agreement despite knowgrPetitioner did not fully

understand its contents; and tehe was told she would be

immediately deported to Pakistan Afghanistan if she did

not sign it, causing her dire fear of being executed there due

to her “Transgender DisordéThis Plea Agreement is

unconstitutional and invalid.

(Dkt. 3, p. 6.)

A. State District Court Findings and Conclusions

On post-conviction review, the state disticourt found that these same claims
were “disproven by the record” and grantlkd State’s motion to dismiss Petitioner’s
claims that (1) she did not enter in ta pkea agreement “knowgly, voluntarily and
intelligently because sheas ignorant of immigration coaguences,” and (2) that “her
counsel, Marilyn Paul, told Hestani that she would be imaiately deported if she did

not plead guilty.” (State’sodging B-2, p. 58.)
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Recognizing that on post-conviction revigWe state district court functions as the
“trier of fact regarding issues ultimatelyggented at trial,” the court noted that it was
entitled to resolve conflicting inferences from &t the record thatre not in dispute.
Adams v. Idaha348 P.3d 145, 150-51 (Idaho 201%. (p. 58.) Therefore, as
specifically noted by the district court, factaasertions disproved by the record cannot
create an issue of fact requiring triddl.( p. 59.)

Before this federal court, the findingsfatt of the state appellate court (and the
state district court findings of fanbt in conflict with state appellate court findings of
fact) are entitled to AEDPA deferencgee James v. Ryar33 F.3d 911, 916 (9th Cir.
2013) (noting thaflohnson‘does not require us to ignore a state court’s explicit
explanation of its own decision™ist v. Nunnemakeb01 U.S. 797, 804 (1991)(we look
“to the last reasoned dea@si’ resolving a claim).

Accordingly, under §2254J€l), this Court presumes state court findings of fact
are correct, unless Petitioner shows, by cieal convincing evidencéhat the findings
of fact are incorrecndunreasonable. IRizzuto v. Yordythe Ninth Circuit reiterated
the high standard for such a showing:

Under § 2254(d)(2), we may not characterize a state
court’s factual determinations as unreasonable “merely
because [we] would have réwed a differentonclusion in
the first instance.Brumfield 135 S. Ct. at 2277 (alteration in
original) (quotingWood v. Allen558 U.S. 290, 301, 130
S.Ct. 841, 175 L.Ed.2d 738(@20)). “Instead, § 2254(d)(2)
requires that we accord the state trial court substantial
deference.'ld. “If ‘[rfjeasonable minds reviewing the record

might disagree about the finding in question, on habeas
review that does not suffice supersede the trial court’s ...
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determination.”ld. (alterations in original) (quoting/ood
558 U.S. at 301, 130 S.Ct. 841).

947 F.3d at 530.
On review of the record from the Patiter’s criminal proceedings, the state
district court found:

e Petitioner indicated in the plegreement that her decision to
plead guilty was freely and voluntarily made and was “not the
result of force, threats, promises representations other than
the representations containedtl tine plea agreement. (State’s
Lodging B-2, pp. 3, 59.)

e Petitioner certified in the guilty plea advisory that she
“answered the questions ongaes 1-8 of th[e] Guilty Plea
Advisory form truthfully, unlerstandin[ing] all of the
guestions and answers ... hav[ing] discussed each question
and answer with [her] attornggind hav[ing] completed th[e]
form freely and voluntarily.”If., p. 4, 59.)

e Petitioner agreed in the guilpfea advisory, “[N]o one has
threatened me tiplead quilty].” (d., p. 11, 59.)

e Judge Stoker confirmed Petitier’s written answers during
his colloquy with her whilgaking her guilty plea:

The Court: Miss Kolestani, has anyone
pressured you or threatened
you or coerced you in any way
to enter this guilty plea today?

The Defendant: No.

The Court: Is this plea of your own free
will and volition?

The Defendant: No, | decided on my own.”
(Id., pp. 59-60, citing Tr. 18:2-15.)

2 The state district court specifically asked Petitioneris§Kolestani, has anyone pressured you or threatened you
or coerced you in any way to enter this guilty plea todag?adswered, “no.” The court then asked her, “Is this plea
of your own free will and volition? Dr. Aslanian, the interpregaid, “I am trying to remember the exact word, Your
Honor.” The Court then said the interpreter could dropthe word “volition” and use only “free will.” The

interpreter again said, “Your Honor, that is the word Igaimg blank. I'll ask Mr. Dabestani.” The court interpreter
consulted with Petitioner’s interpreter to obtain a corirgerpretation. After that, Petitioner responded, “No, |
decided on my own.” (State’s Lodging B-2, p. 19.)
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e Judge Stoker asked Petitioner if@fl the answers on the form
were her, own, answers; she replied they wéde. . 60,
citing Tr. 14:2-15:2)

e Petitioner told Judge Stoker that the answers in the guilty plea
advisory were the same answers she would give in court,
under oath, if asked those questiod., Citing Tr. 13:16-19.)

e Judge Stoker went through thkea agreement in detail on the
record, with Petitioner indicating that, in the court’s recitation
of the plea agreement,Verything was correct.q., citing
Tr. 9:11-14.)

e Judge Stoker specifically ask&dlestani whether there was
any part of her plea agreementfs case that they had not
discussed in court todayna Petitioner replied, “No."ld.,
citing Tr. 10:14-17.)

e Dr. Saiid Dabestani was seateehind Petitioner during the
change-of-plea hearing. Dr. Dabestani speaks Farsi and acted
as the defendant’s interpreterdghghout the case, but not as
the official court interpreter [who was Dr. Aslanian,
appearing by telephone]d(, pp. 60 & n.14.)

Based upon these undisputed facts in therdgtbe state district court rejected the
contrary inferences suggested by Petittanéher post-conviction petition. “To claim
now, some eight years later, that she waisigeinder the provot®n or coercion based
on bad advice regarding her immagjon status is simply not an inference that this court
is willing to make,” observethe state district court. {&e’s Lodging B-1, p. 63.)

The state district coureasoned and concluded:

Kolestani gave the trial court multiple assurances that her plea
was entered knowingly, voluntgrand intelligently, with the
advice of counsel. She now clg@s her testimony before this
court, claiming she was ignorant of the process and that
Marilyn Paul told her to plead guilty or she would be

deported. The record simply disproves these claims. While
Kolestani was in the throes thfe hearing, having had matters
discussed with a local integter and her counsel ..., she
affirmed multiple times that ghentered the plea without any
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coercion or threat, and that stie so “voluntarily.” As such,
the court concludes that thecord disproves Kolestani’s
claims; she in fact entered her plea knowingly, voluntarily
and intelligently. There was noolation of her Due Process
rights by Judge[] Stoker’s acdamy her guilty plea in the
criminal case.

(State’s Lodging B-2, pp. 60-61.)

B. State Appellate Court Findings and Conclusions

In her appeal from dismissal of the pasnviction petition, Petitioner argued that

the petition should not have dre dismissed withdwan evidentiary hexing. The Idaho

Court of Appeals recognized the correct fetleoastitutional standard of law, which is

that “[w]hether a plea is voltary and understood entailgjunry into three areas: (1)

whether the defendant’s plea was voluntary engbnse that she understood the nature of

the charges and was not coerced; (2) whetleedefendant knowingly and intelligently

waived her rights to a jurlyial, to confront heaccusers, and to refrain from

incriminating herself; and (3) whether thefendant understood the consequences of

pleading guilty.” (State’sodging C-4, p. 5.)

Based on the record, the Court of Apjsemade the following findings of fact:

Throughout the proceedingsolestani was provided with
a Farsi interpreter and aged by counsel. (State’s
Lodging C-4, p. 5.)

During the change of plea hearing, the district court asked
her: “Miss Kolestani, havgou been able to understand

the translation from Englisto Farsi as you worked with

[the interpreter]?” Under oatliKolestani answered “Yes.”

(1d.)

The plea agreement was aés@lained to Kolestani and
she initialed that she undessd that if she was not a
citizen of the United States, the entry of a plea or making
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of factual admissions couldselt in her deportation or
removal from this country(Id., p. 5; B-1, pp. 7-8.)

e Additionally, during the pleaolloquy the district court
reaffirmed that Kolestaninderstood the potential for
deportation when it asked, “You have told me, told the
Court in this form that you recognize the potential of
deportation from this countnpre you aware of that?”
Kolestani answered, “Yes.Id., p. 5.)

Therefore, the Idaho Court of Appeals, doded, “Kolestani’s assertion that her plea
was coerced throughngrance is disproved by the recordd.(p. 5.)

The Idaho Court of Appealext addressed Petitioner’'sarh that her counsel was
ineffective for coercing her tplead guilty by telling her #t “if [s]he did not sign the
plea agreement [s]he would be immediatelgatéed due to the hare of the crime.”
(State’s Lodging C-4, p. 5The appellate court made the following findings of fact:

e Kolestani signed the plea@gment which specifically
indicated that her “decision tccept th[e] agreement and
to tender a plea of guilty [@s] freely and voluntarily
made and [was] not the result of force, threats, assurances,
promises, or representations other than the representation
contained” in the agreemenld(, pp. 5-6.)

e When asked on the guilty pléarm why she was pleading
guilty to the charges in the s® she wrote, “because | did
it ... | shot Ehsan on purposeld( p. 6.)

¢ In the guilty plea advisory, Kolestani certified that she
“answered the questions onges 1-8 of th[e] Guilty Plea
Advisory form truthfully, understand[ing] all of the
guestions and answers ... hav[ing] discussed each question

3 The guilty plea advisory states: “Are you aware that if gnot a citizen of the United States, the entry of a plea
or making of factual admissions could: (1) result in your deportation or removattifeobnited States; (2) preclude
you from obtaining legal status in the United States; or (3) prevent you from obtaining United States Citizenship?
(State’s Lodging B-2, pp. 7-8.) The guilty plea advismgde Petitioner aware that she could be deported upon the
guilty plea, or upon making factual admissions. The fdams not say that she could not be deported until after she
served her sentence. This fact is in contrast to her allegation that her attorneys threatened thit bbedejorted
immediately if she did not sign it; in fact, the form informs her that, ifdstheign it, it she could be subject to
deportation after pleading guilty orraitting that she committed the murder.
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and answer with [her] attorney, and hav[ing] completed
th[e] form freely and voluntarily.”ld., p. 6.)

e Kolestani agreed that “no oneshthreatened me to do so.”
(Id., p. 6.)

e During the plea colloquy, the district court went through
the plea agreement in detail the record and Kolestani
indicated that “everything [wa]s correctld(, p. 6.)

e When asked: “Miss Kolestani, has anyone pressured you
or threatened you or coercgdu in any way to enter this
guilty plea today?” She replied, “No.Id;, p. 6.)

Upon these facts, the CourtAppeals reasoned and concluded:

Kolestani argues that her plea was based on counsel’s
assurances, promises, and esgintations that without the
plea, she would be immediately deported and by force and
threat that she did not have @rto think about it and without
an immediate agreement, thiéeo would be withdrawn. As
such, Kolestani assearthat she had to take the deal and live
or reject the deal and diafter considering Kolestani’'s
argument as true (thus eliminating factual disputes), the
district court drew the reasonalihference that if such had
been the case, Kolestani would not have consistently denied
such threats and representations during the extended plea
process. Thus, the record belies the claim. Kolestani assured
the court multiple times thder plea was voluntary, and no
one had threatened orerged her in any way.

(State’s Lodging C-4, p. 6.)

C. Federal Court Review of Claim 1

Claim 1 was decided on the merits in stedurt. Therefore, Petitioner must show
that the decision is contrary to, or anmessonable application of, governing United
States Supreme Court precedent under 8 22&4(dA plea is “knowing” if a defendant

understands the federal constitutional rigdite is waiving by @ading guilty, and it is
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“voluntary” if she “possesses an understagahthe law in relation to the factdBoykin
v. Alabama 395 U.S. 238, 248.5 (1969) (quotingohnson v. ZerbsB804 U.S. 458, 466
(1938)). Another definition dfvoluntary and intellignt” is if the plea “represents a
voluntary and intelligent choice among the alternative coursastioin open to the
defendant.’"North Carolina v. Alforgd 400 U.S. 25, 31 (1970).

The clearly established law governingiath Amendment claim of ineffective
assistance of counsel is foundStrickland v. Washingtedl66 U.S. 668 (1984). To
succeed on an ineffective assistance cl&ingckland requires thdhe petitioner show
that (1) counsel’s performance svdeficient in that it fell below an objective standard of
reasonableness, and that (2) the petitionerpvajudiced by the deficient performance.
Id. at 684.

In measuring the triattorney’swork underStricklands first prong, a reviewing
court must view counsel’s conduct ag¢ ttme that the challenged act or omission
occurred, making an effbto eliminate the distorting lens of hindsiglit. at 689. The
court must indulge in the sing presumption that counsetenduct fell within the wide
range of reasonable professional assistddce.

In assessing prejudice und&ricklands second prong, eourt must find that,
under the particular circumstances of thee¢céisere is a reasonable probability that, but
for errors made by counsel, the resultre proceeding would have been differédt.at
684, 694. A reasonable probability is defirmdone sufficient to undermine confidence

in the outcomeld. at 694.
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The petitioner must establish both defitiparformance and praglice to prove an
ineffective assistance of counsel claim. 466 @t%97. On habeas review, the court may
consider either prong of ti&tricklandtest first, or it may address both prongs, even if
one is deficient and will compel denié. TheStricklandstandard, giving deference to
counsel’s decisionmaking, is the de novansiard of review. Then, because habeas
corpus is collateral review, another layedeference to the state court decision is
afforded under AEDPA.

In reviewing the findings of fact in ¢hstate court proceedings, this Court has
noted that the state district court found ttet guilty plea fornwas signed “eight days
before the change-of-plea hearing.” (State’s Lodging B-2, p. 64.) But, in fact, the plea
agreement is dated May 31, 200% guilty plea advisory is t&d June 1, 2009, which is
the same day as the change-of-plea hear8egState’s Lodging B-2, p. 248} seq)
However, the state appellateust did not rely on the incaect finding as to the date on
which the guilty plea form wasged. Therefore, that erronedistrict court finding is
of no consequence hefgee James v. Ryar33 F.3d at 916.

Petitioner has not shown by clear and d¢nowg evidence that the other factual
findings of the state courts are unreasonable. Rather, her testimony as contained in the
record clearly disproves her new allegaticsused for the first time six years after her
conviction. The Court agrees thhe facts at issue are ofthature that did not require
an evidentiary hearg because the analysis wasoaparison of Petitioner’'s sworn

testimony in the record versus lwavn new contradictry allegations.
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Therefore, with the exception explainedab, the Court presumes the state court
findings are correct under 28 U.S.C. $2&)(1). That does nenhd the inquiry,
however. AEDPA’s deferential “standard isytEnding but not insatiable; deference does
not by definition preclude reliefMiller-El v. Dretke 545 U.S. 231, 2% (2005) (citation
omitted, punctuation altered).

This Court concludes that the recaosedflects that Petitioner had multiple
opportunities to disclose thahe did not understand thg# documents or processes;
that the interpreters were inopetent or unhelpful; that hattorney threaned her with
deportation—which to her was the equivaleh& death sentence—and coerced her to
sign the plea agreement; and that she wapermitted to speak aht the terms of the
offer to her family, friends, oother inmates before decidimghether to accept it. In
addition to the correct state court findingerenced above, the record further reflects:

e Petitioner stated under oathaththe guilty plea advisory
was interpreted for her dyr. Dabestani, that she
understood the translatiorofn English to Farsi by Dr.
Dabestani, and that Petitiorsgned it. (State’s Lodging
B-2, pp. 10-11.)

e In the guilty plea advisory itselPlaintiff checked “no,” to
the question, “If you were praded with aninterpreter to
help you fill out this formhave you ha any trouble
understanding your interpreter?d(, p. 10.)

e Petitioner checked “yes” on the guilty plea advisory that
she was satisfied with hett@arney’s representation.

e Petitioner checked “no” on the dfyiplea advisory as to
whether she was having adifficulty in understanding
what she was doing by filling out the fornid.( p. 5.) She
checked “no” for “Is there anything about this plea
agreement that you don’t understan?, (p. 6.) She
checked “no” for the questioflave you had any trouble
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answering any of the quans which you could not
resolve by discussing the ig€g8) with your attorney?”
(Id., p. 10.)

e Petitioner checked “no,” to the question, “Do you need
any additional time before yoenter your guilty plea?”
(Id., p. 10.)

e Petitioner checked “no,” to the question, “Is there any
other matter not covered by yoanswer to the foregoing
guestions that affects yodecision to plead guilty that
you want to tell the Court about, and if so, what@’, (p.
11))

e The guilty plea advisory spdially asked her “why” she
was pleading guilty. She ditbt mention that she was
pleading guilty to avoid immedie deportation to a hostile
country, which, in her view, would mean immediate
death. [d., p. 10.)

e The indictment was filed September 3, 2008, plea
negotiations that were alwags very similar terms began
in January 2009, and she pleddjuilty onMay 31, 2009.
Therefore, she had about figgonths to consider pleading
guilty.

e At the change-of-plea heag, the judge informed
Petitioner that the jury trial/as set to begion June 25,
2009, not even a month awand that by pleading guilty,
she was waiving the right to a jury triabgeState’s
Lodging B-2, pp. 11-12.) Here, again, was another
opportunity to tell the Court #t she would rather proceed
to the upcoming jury triabut she had decided to plead
guilty to avoid a certain andhminent death because of
the threat of immediate depation to a county other than
her country of origin or the country where she obtained
refugee status.

This Court agrees that Petitioner madaresentation after representation verbally
and in writing that she und&ood the proceedings, knevihat the plea agreement

contained, was satisfied with Ms. Paylarformance, had no other questions for the
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court, and voluntarily desired plead guilty for the rigireason—that she killed her
husband in a premediated manner.

Petitioner now contends that Ms. Paul tb&t that her sentence was for a period
of no more than (18) eighteen years fixeith no indeterminateeriod. (State’s Lodging
B-1, p. 24.) The record shows that any steppresentation was corrected by the Court’s
explicit statement that the sentence is 18 years futdlife indeterminate

The Court: [T]he Court will agge to follow the State’s
sentencing recommendatiomhich I'm about to
state, upon your plea of guilty to the charge of
first degree murder, a sentence of life in the
Idaho State Penitentigrwith that sentence
consisting of a minimurterm of confinement
of 18 years, followedby an indeterminate
period of time not to eceed your natural life.

Let me restate that sentanslightly differently.

It means that you will seevat least 18 years in
the Idaho State Penitentiary, and after that, it
will be up to the Idah&tate Parole Board to
determine whether you should be released from
the penitentiary.

You would receive credit against the 18-year
portion of the sentence for time that you have
been serving in the Tiw Falls County Jail.

Do you understand thiortion of the plea
agreement as | hawtated it thus far?

Defendant: Yes, | understoodepart of it, but the other
part | have to talkko my attorney.

The Court: Okay. Gahead and do that.
Defendant: | thank you.

(Discussion off theecord between the
defendant and her counsel.)

Ms. Paul:  Thank you, Your Honor.
The Court: Do you remembaery question, ma’am?
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Defendant: Yes.

The Court: Have | correctly stated the plea agreement as far
as you're concerned so fafhere is more to it.

Defendant: No, everything is correct.
(State’s Lodging B-2, pp. 8-9.)

The Court: | will not imposany greater sentence than
recommended, nor will | impose any lesser
sentence than recommended. Do you
understand that?

Defendant: Yes.
(Id., pp. 9-10.)

Petitioner also asserts she had oné/dgfuivalent of a second grader’s
comprehension level in English. (State’sddging B-2, p. 25.) However, she attended one
year of college in Iran, majoring in psyaogy, and had one two English-to-Farsi
translators to interpret for hduring the state court crimahproceedings. Therefore, her
English reading level would l# issue only if she had naftrslator, but her education is
college-level, which is the level upon whicrestould converse with her interpreters.

Petitioner argues that the judge’s extenskadements about deportation at the
change of plea hearirgpnfirmedwhat she already believed—that Petitioner’s
deportation would be delayedturafter she served 18 yeawsly if she pleaded guilty.
Indeed, with the Judge’s statent that it was possible thstie would be deported after
she served the fixed portion of thentence,” Petitioner argues that she thought
deportation went from “aabsolute [if she chose to gott@l]’ to a “possibility [if she
pleaded guilty].” (Stats Lodging B-1, p. 44.) HowevePRetitioner’s claim is much more

than that she sinlyp“mixed up” thetiming of deportation; rather, she contends that her
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lawyersthreatenedhat she would be deported immediately if she exercised her right to
proceed to trial. It is implausible that shaited six years to make this serious allegation
simply because sheddnot speak English well—espéeltyagiven that she had free and
ample access to Farsi translators from the twihher hospital confession on the day of
the crime through her post-conviction matter.

At the change-of-plea hearing, Petitiomexs provided witlevery opportunity,
including the aid of two interpters, to state that hattorneys told hethat if she did not
sign the plea agreement immediately—withouhfgeble to consult her family or anyone
else—that she would absolutely be depoded sentenced to death in a country she did
not come from. And, yet, she did not revea} aressure, threats, or coercion to the court
when directly asked that questiin several different ways.

This Court concludes that Petitioner hatefato show that the Idaho Court of
Appeals’ rejection of this claim—raisedteer as a stand-alone constitutional claim or
enveloped in an ineffectivessistance of trial counselaslh—is contrary to, or an
unreasonable application of, United St&&epreme Court precedent governing guilty
plea and assistance of counsel claims. EvéreilCourt disagreed with the state courts—
and it doesn’'t—Petitioner must overcome thiedmntial standard of AEDPA and show
that no reasonable jurist woulisagree with her position. hshe cannot do because the
state court record is clear and plainha&m previous testimony given under oath.
Accordingly, this claim appears subjecidtenial on the merits under 28 U.S.C. § 2254

and dismissal with prejudice.
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4. Claim 2

Petitioner raised Claim 2 on post-convictiomiesv before the state district court,
couched in terms of an ineff@e assistance of counsel claim:
Petitioner asserts that she was unable to waive her

Fifth Amendment rights prior tbeing interrogated by police
while under the influence of ¢iin dosages of pain medication
during recovery of a self-inflted gunshot wound to her head.
Petitioner asserts that the combination of the drugs and her
severe language barrier matlanpossible to comprehend
what was happening. Petitiones@alasserts that, being from
Iran, she was unaware of the possibility of requesting a
lawyer during questioning, ire&r that she would “disappear”
like people do in her home coupntivhen they refuse to speak
to police. All information clected and used against her
during the interrogation waswvaluntary and umitelligent of
her rights, thusinconstitutional.

(Dkt. 3, p. 7.)

In the post-conviction review, Petitianasked for appointment of a medical
expert to study her medical records from likespital to show her condition at the time of
the questioning. The court granted the esjuand allowed additional time for briefing
and submission of evidence. Petitioner obtathednedical report and later filed a notice
withdrawing this particular claim. (Statd’®dging B-2, p. 83.) Therefore, the state
district court did not rule on the claim, nor did the Idaho appellate courts.

In Miranda v. Arizona384 U.S. 436 (1966), the Supreme Court of the United
States held that before a suspect casuigected to custodial interrogation, law

enforcement officers must infm the suspect of his or her constitutional rights. That

familiar warning is described as follows:

MEMORANDUM DECISION AND ORDER - 28



[T]hat he has the right t@main silent, that anything

he says can be used against lira court of law, that he has

the right to the presence of atiorney, and that if he cannot

afford an attornepne will be appointetbr him prior to any

guestioning if he so desires.
Id. at 479. If a suspect knowingly and intedligly waives his right to counsel after
receivingMiranda warnings, law enforcement aférs may question the suspédbrth
Carolina v. Butler 441 U.S. 369 (1975). However, iaspect requests to talk with an
attorney, any interrogation must cease ungélshspect consults with a lawyer or re-
initiates communication witlaw enforcement officer&dwards v. Arizongd51 U.S.477
(1981).

As applicable to Petitioner’s case, aftbooting her husband, Petitioner returned
to her apartment and tried commit suicide. However, thést to her headnly grazed
her skull. She was taken by ambulance toliven Falls hospital, and then by helicopter
to a Boise hospital. While at the Boisesptial, a police investigator attempted to
interview her, and advised her of Mirandarights, but Petitionedid not understand.
The investigator then summexh a Farsi interpreter, then again advised her of her
Miranda rights which were interpreted into Fafsi her, after whiclshe agreed to speak
with the detective. In thatierview, she confessed that she had shot her husband, because
he had indicated that he was leaving foeanother woman. She said she realized
immediately that she had made a big mistake.

Petitioner's counsel moved to suppress the statement. The state district court

suppressed Petitioner’s statementmduring the first part dhe investigation as a result

of her not understanding htiranda rights; however, the state court ruled the second
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part of the statement after tM@randarights were given a second time and translated
into Farsi was admissible.

On de novo review, thisdlirt finds that Petitioner hagovided no evidence that
her medical condition impairdter ability to understand tlggiestions or articulate the
answers when she was interviewed aththgpital by the police investigator. Petitioner
was suffering physical pain fino the wound caused by the bullet grazing her head and
was under a great deal of emotional stres@nggust shot andiked her husband, and
realizing it was a terrible mistake. Howevee ttontent of the transcript shows that she
understood the questionsdiigh the translator and wable to speak through the
translator. (State’s Lodging B She did not complain ohg issues with the quality of
the interpretation. Importantly, her versionesents matched the witnesses’ version of
events; accordingly, the recordtwtal is clear that she washerent, logical, and able to
report the events withccuracy. Accordingly, this claim appears subject to denial and

dismissal with prejudice under tde novo standard of review.

5. Claim 3(a)

Petitioner contends that she was deniecetfextive assistance of counsel because
her defense attorney did not provide herisiom of the Plea Agreement in her native
language of Farsi and/or did not allow foffstient time to find help in making sense of
the entirety of the Plea Agreement, despitd@rigahad an interpreter available to her

during that time. This claim was not peesed to the Idaho Court of Appeals.
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The Ninth Circuit has confirmed thiéite Supreme Court does not recognize a
constitutional right to a court-appointed interpretémited States v. S833 F.3d 1041,
1043 n. 3 (9th Cir. 2003) (direct appeafedieral criminal conviction). Neither has the
Supreme Court ruled that tleeis a constitutional right toave a plea agreement placed
into a written translation, inne’s native language. The right to an interpreter does not
enjoy independent constitutional stature, big derived from and exists to the extent
necessary to protect a crimirdefendant’s rights to confront witnesses, participate
meaningfully in his or her owdefense, and be assisted bymsel. Therefore, a criminal
defendant who was denied a translator casegmt colorable claims under the Sixth or
Fourteenth Amendments if,fexample, the defendant hiaden unable toommunicate
with his counsel or tanderstand the proceedin§ee, e.g., Chacon v. Wo&@b F.3d
1459 (9th Cir.1994)superseded by AEDPA on other groufuistitioner stated colorable
Sixth Amendment ineffectivassistance of counsel claimnere interpreter misled
defendant, impairing communicatibetween attorney and defendaf®ge alsdrakin v.
Martel, No. 2:10-CV-0715 LKK AC2013 WL 1281789, at *9 (E.D. Cal. Mar. 27,
2013);U.S. v. Ki Chong Yqd\No. 2:10—cr—203, 2014 WL2821, at *4 n. 3 (D.Nev. Jan.
23, 2014) (noting an interpreter’s oral rettdgas of a document’s contents are generally
sufficient).

Petitioner’s claim fails ode novo review, however, because she has not shown
impairment of a specific right as a resulinot having had the plea agreement translated
into written Farsi. She specifically confirmatthe change-of-plea &eng that the guilty

plea advisory had been verbally translatedhytranslator, Dr. Dalséani, for her. It is
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not crystal clear whether Dr. Dadiani verbally translated thpdea agreemeritself,

which is directly referenced as part o€ thuilty plea advisory (noting “see above” with
Petitioner’s initials next to the questioncaib the sentence promised). However, the
guilty plea advisory was verlhatranslated by Dr. Dabestani before Petitioner signed it
and thecontentsof the plea agreement were verbalfvered, thoroughly, at the change-
of-plea hearing with the aid of two Farsiarpreters. Therefore, Petitioner’s due process
and fair trial rights were adequately proteci@d, accordingly, this claim appears subject

to denial on the merits and dismissal witkjpdice under the de novo standard of review.

6. Claim 3(b)

Petitioner asserts that her defense attpfailed to investigate, promote and
present any defense argument in the icraincase, despite Petitioner’s requests and
statements about what happdro the victim. Petitioner gathat she was forced to
plead to the highest chargEhomicide by her defensétarney, everthough she was
adamant that the killing was mtentional and accidentahus, not supportive of the
convicted charge. Petitioner raised this clampost-conviction review before the state
district court. She did not inatle it in her appellate briefing.

This Court finds from its review of thecord that the cours#d plea negotiations
followed a not unusual patteaf the prosecutor presenting a more favorable plea bargain
offer earlier on in the case and then less fabiar offers as theial date quickly
approached. The State never offered to Iaiwe charge from first degree murder to

second degree murder or manusgfater, but despite the patteshthe negotiation up until
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the final offer, it contained a proposed stgied sentence which ¢h#éhe lowest number
of fixed years of any of the offers.

Petitioner stated on post-conviction reviewttehe wanted to present a “battered
wife syndrome” argument on her behalf,ielh apparently, she believes should have
been raised with the State so that it vdoadree to reduce the charge to second degree
murder or manslaughter. On post-convictioview, the state district court rejected the
claim, noting: “There is no evidence thatl&stani was battered by the victim.” (State’s
Lodging B-2, p. 71.) Here, as well, Petitioqeovides insufficiehadmissible evidence
showing that this would have been a viable defense theory.

Petitioner also stated on post-conviction eewthat she wanted to argue that the
firearm accidentally dischargedhile she was trying to wrestle the car keys out of the
ignition. However, two eye witnesssaw Petitioner open the door and shaath no
prelude of wrestlingThe state district court conclutléThere are no admissible facts
which set forth what facts Kaéani actually claims she h#mat the firearm discharged
accidentally.” (State’s Lodging B-2, p. 68.) &ktate district court found that there was
no evidence that a struggle occurred. If it Wwas that the gun accidentally discharged,
the post-conviction court reased, then Petitioner was atitimg that she lied when she
told Judge Stoker that shad murdered the victim Ishooting him in a premeditated
manner. Id., pp. 68-69.) Ultimately, the state dist court conclude that Petitioner had
nothing more than “bare andradusory claims” that her cosal “was not interested” in

what she had to say about her caben formulating a defensed(, p. 69.)
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In fact, the additional records providby the parties show that Petitioner’s
counsel had actively been preparing for titalrther, the guilty pleadvisory provided
Petitioner with the opportunity to lay outawtly what her counsel had not done that
should have been done by askifig there anything you havequested your attorney do
that has not been done?” Petitioner didneoktal that her counsel had ignored her
suggestions for a defense thgdut instead checked “yes,” and wrote only, “I needed
more hormones and was not able to get th€Btate’s Lodging B-2, p. 9.) It is
implausible that Petitioner would wait sixars before asserting a claim that “her
attorney did nothing in Petitioner’'s defensieShe had facts to support it. This claim

appears subject to denial on the merits onale review and dismissal with prejudice.

7. Clam4

Claim 4 merely restates Claim 1, witie added allegation that, in coercing
Petitioner to enter into the plea agreement, Réul, the chief of the Twin Falls County
public defender office, was 1séng her own interests instead of Petitioner’s interests.

Petitioner asserts that her defense counsel lied to her and
coerced her into signingePlea Agreement, without
appropriate time given to refleahd/or ask relevant questions
regarding its contents. Petitiaresserts that her defense
counsel used intimidating threats of deportation and other
options to force her togn said agreement. Petitioner
contends that a defense attorisépuld always be looking out
for the best interests of thalient; and this counsel did not
do so in advi[c]e nor action. There was a clear conflict of
interest between petitioner and counsel.

(Dkt. 3, p. 9.)
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While a criminal defendant has the $iX@mendment right tbe represented by
conflict-free counsel pursuantWood v. Georgia450 U.S. 261, 271 (1981), nothing in
the record suggests either agen or that counsel was acting under a conflict of interest.
Nor does Petitioner suggest how pobvceeding to trial servdds. Paul’'s own interests.

The Court’s review of the record revealattiMs. Paul filed her requests for expert
witnesses beyond the deadlered the State attempted toskadhem excluded at trial.
However, the state trial court told the pragec that the State would have to show
prejudice to its defense to support its mantto exclude the Defeadt’'s expert witness
testimony. Perhaps that would be motiwatfor Ms. Paul to recommend a plea
agreement, but this Court concludes—retgmsl of the experts—that the evidence of
Petitioner’s guilt was extremely strongitiva confession from Petitioner and two
eyewitnesses who saw the shooting. Msil Bad successfully excluded some of
Petitioner’s confession by motion, but moéit, including several very damaging
statements were deemed admissible, weighirigvar of a plea. Ms. Paul had also tried
to obtain a change of venue twice, but the Court ruled agaitisoier both times. That
ruling also weighed in favor @ plea, rather than against it.

Looking at the entire recorthe Court finds that Petither almost certainly would
have been convicted of first-degree murddriat and sentenced to asuch or more than
the sentence agreeditothe plea bargain. In additiothe weapon enhancement would
have remained in place, whiglould have add®to the fixed portion of her sentence. In
sum, evidence of Ms. Paul’s “self-interes’'weak compared to the strength of the

reasons to enter into a plea agreement.
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Finally, because the state courts made figdithat there was no coercion, and this
Court has found those findings of fact r@aable when eemined against the record,
those facts further support a finding thatifRener’s counsel did not perform deficiently,
nor was Petitioner prejudiced Ipjeading guilty rather #m proceeding to trial.
Therefore, this claim also appears subjectdnial on de novo review and dismissal.

SUMMARY AND CONCLUSION

Having reviewed the entire record, the Qdurds it more judicially efficient to
address Petitioner’s claims on the merits thaldl an evidentiarhearing on the two
procedural defect issues raised by Resient's Motion for Sumnrg Dismissal. The
Court preliminarily concludes that the claiarg without merit and subject to denial and
dismissal with prejudice Therefore, theuCowill deny the Moton without prejudice to
the claims being raised at a later datagifessary. The Court will provide Petitioner with
an opportunity to respond this notice of intent to dismiss her entire Petition for Writ of
Habeas Corpus on the merithereafter, Respondent may, mihot required to, file a
reply. The Court will then revisthe merits of Petitioner’s claims.

ORDER
IT ISORDERED:
1. Respondent’s Motion for $amary Dismissal (Dkt. J2s DENIED without
prejudice.
2. Petitioner shall havé2 days in which to file a response of 20 pages or less to the
Court’s Order showing entitlement to réliRespondent may fila reply withinl4

days after the response.
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3. Nothing further shall be filkin this case until the Court issues another order.

DATED: September 29, 2020

Honorable Ronald E. Bush
Chief U. S. Magistrate Judge
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