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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

LANNY SMITH,

Petitioner, Case No. 4:08-cv-00227-EJL
VS. MEMORANDUM DECISION AND

ORDER

LAWRENCE WASDEN and KEVIN
KEMPF}

Respondents.

INTRODUCTION

An Order denying Petitiondranny Smith’s Petition fowrit of Habeas Corpus
and a Judgment were entered on March2042. (Dkt. 112, 113 The United States
Court of Appeals for the Ninth Circuit remanded this case toip@wtitioner to obtain
the previously undisclosed crinal case file Detective Viot Rodriguez kept in this
case, and to file additional pleadingsrvaated by the discovery. (Dkt. 122.)

The production of the Victor Rodriguez fieas part of an effort by Petitioner to
expand the record for the purpose of ceening the State’s procedural default and
statute of limitations defenses by showing eaarsd prejudice or actual innocence. (Dkts.

43, 84.) Since first undiaking discovery in this federbhbeas corpus action, Petitioner

! The Court substitutes Idaho Department of CorrectioadBir Kevin Kempf for formebirector Brent Reinke.
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has amended his petition twice, to include new substantive claims and factual allegations
based on evidence that was not includeithénstate court record and has never been
presented to the state courts. (Dkts. &2.)LPetitioner also asks for permission to

conduct further discovery (Dkt. 138.) Resplents object to the presentation of new

claims and to the request to doct additional discovery. (Dkt. 138.)

The Court previously declined to addréss tangled procedural issues that might
foreclose some of the claims, and instpeateeded to the merits, concluding that
Petitioner had not shown entitlement to relief even under a de novo review standard.
(Dkt. 112.) Potential threshold procedurakgtions include whether Petitioner received a
full and fair opportunity in the state couttsdevelop the factual basis of his claims;
whether the statute of limiians on new claimshould be equitabliolled by Petitioner’s
alleged actual innocence or his mental litnitas; whether the procedural default of
claims can be excused bglaowing of actual innocen@e cause and prejudice,
including those eligible for consideration undléairtinez v. Ryan132 S.Ct. 1309 (2012),
andDickens v. Ryan/740 F.3d 1302, 1318 (9th Ci024); and to what extent defense
counsel conflicts of interest on diregeeal and in the initial stages of the post-
conviction matter excuse procedural defaultc®again, the Court concludes that it is a
more efficient use of public resources todjectly to the merits of Petitioner’s claims,
while permitting Respondents to resetheir procedural bar defenses.

PROCEDURAL POSTURE OF CASE
With the help of another inmate, Petitiopeesented six claima his original pro

se federal Petition for Writ of Habeas CormusMay 23, 2008. (Dkt.) The Court asked
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Petitioner to file a supplement to clarify leisims, and he did so on August 18, 2008.
(Dkt. 7.)

The Court later appointed counsel Retitioner and granted counsel’s request to
engage in limited discovery. On Augst2010, Petitioner'sounsel submitted an
Amended Petition, includg eight new claimgDkt. 62.) On December 30, 2014, after
additional discovery granted by the NinthraZiit Court of Appeals, Petitioner filed a
Second Amended Petitimontaining four nevelaims. (Dkt. 134.)

The Court ordered the Second Amended Petiip be filed, and then reviewed the
pleading under Rule 4 of the Rules GovegnBection 2254 Cases. The Court summarily
dismissed Claims A, C(3), D, E, F, Gdah concluding that Petitioner was not entitled to
relief on those claims.

The Court previously concluded tHatther evidentiary development through
additional discovery or an evidentiary hearing was not wardaiiDkt. 112, p. 1.) After a
thorough review of the enérrecord, including Petitioner’s new submissions, the Court
again concludes that neither further evidegtdevelopment nor habeas corpus relief is
warranted, for the reass set forth below.

Some of the new evidence discovebgdPetitioner is relevant to claims
previously adjudicated. The Court has eaved all of the claims, including those
dismissed in previous Orders, to evaluatathn light of the new evidence Petitioner has
presented. For the sake of clarity, theu@wacates the prior Order and Judgment,
addresses anew all claims in this Or@erd enters a new Judgment dismissing the

Second Amended Petition favrit of Habeas Corpus with prejudice.
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FACTUAL BACKGROUND AND STATE COURT PROCEEDINGS

In March of 1992, Leo and Mary Yvonmeownard were shot to death in their
home in Ammon, Idaho. The Bmards were most likely kilttlate night on March 21 or
early in the morning on March 22, but their bodies weredrsmovered for another three
days. Petitioner Lanny Smith’sdiher, Jeff Smith, was the last person to be seen at the
Downards home on March 21, and the Stai@atly charged him with first-degree
murder, but the case was dismissed afteelmpinary hearing. The investigation then
shifted to Petitioner. After the State dey®d new evidence, Petiher was charged and
convicted of murdering the Downards, as vesliburglary, arising from entry into their
home.

Petitioner was represented at trial by atéys Stevan Thompson and Jerry Woolf.
Special prosecuting attorneys apyed to represent the Statethis matter were Thomas
Moss and Jay Rosenthal. The trial judge tha&sHonorable James C. Herndon, Seventh
Judicial District Court irBonneville Cainty, ldaho.

Petitioner is currently serving a contrallj sentence of life in prison without the
possibility of parole. Because kentinues to claim that he is innocent of these crimes
and that Jeff is the more likely perpetratog thctual background will be recited in detalil

here.
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1. Petitioner’'s Possession of the Murelt Weapon, and Jeff Smiths
Whereabouts, on March 20, 21, and 22, 1992

In the 1980s, the Dowvards lived with tleir children in a house on Sabin Drive
in Ammon, which was one stregter from Lynn and Julia Smithhome on Midway
Drive. Lynn and Julisd sons—Petitioner and Jeff—kmeéhe Downards and their
children, and theyisited the Downard$iome often throughout their childhood years.
(States Lodging A-12, pp. 2125-27.)

Lynn and Julia divorceoh 1988, and Lynn mowkto nearby Idaho Falls,
eventually marrying Sondi@enzinger, while Julia remained in the family home on
Midway. (Statés Lodging A-9, pp. 1390-91, 1479.) Byen, Jeff had also moved out, but
Petitioner still lived with his mother on Midwantil late 1991, whehe moved into a
basement room in his father and step-mdsheome in Idaho Falls. (Stad_odgings A-

9, p. 1391; A-12, p. 2133.)

Lynn Smith kept several guns locked igun cabinet to which only he had access,
and one of those guns was Petitiése??2 caliber, pump-action Remington Fieldmaster
rifle. (Statés Lodging A-9, pp. 1480-8)LOn the evening of Mah 20, 1992, a Friday,
Petitioner told his father thae intended to go targshooting the next dayld) At
Petitionets request, Lynn unlocked the gun cabered gave him the Fieldmaster rifle,
together with a box aR2 caliber ammunitionld. at 1481.)

Saturday morning, ynn left town and would notturn until late that night.

(Statés Lodging A-14, p. 1491.) Sondra Smith, Petiticmstepmother, was doing her

weekly chores when she saw Petitioner, cagiis rifle, leave the house around 11:00
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a.m. (d. at 1402.) That afternoon, he drovethe golf course where he worked and spoke
briefly with a coworker, Mike Johnson. (Staté.odging A-11, p.196.) Johnson noticed
the rifle in the backseat of Petitioreecar, and Petitioner told him that he was going
target shooting.ld. at 1907.) He returneabome in the middle ahe afternoon, which
drew Sondr& attention because he struggled to dperfront door with the rifle in his
hands. [d. at 1439.) When he left home foretBecond time around 5:30 p.m., Sondra
saw that he was again carrying the rifle. X

Around noon on thabaturday, Jeff Smithraved at his mothés home in Ammon
to power rake her lawn. (St&d_odging A-12, pp. 2138-39.) Heeeded a truck to haul
the heavy rental equipment, and LeonDard gave him permission to borrow the
Downards pickup. (d. at 2141.) Leo asked Jeff to rakis lawn after he had finished
Julids lawn. (d.)

Altogether, Jeff completed three lawns thliernoon, and he was paid about $40.
(States Lodging A-12, pp. 2144-45.) Late in theéemhoon, he returnetthe equipment to
the rental store andalre to Lynn and Sondiahome in Idaho Falls to drop off some
wooden planks.ld.) Petitioner apparently helped Jeflasd the planks before Petitioner
left with the rifle. (States Lodging A-9, p.1407.) Sondra noticed that Jeff was dirty, and
she kept a close eye on him because stigusa finished cleaning the house. (State
Lodging A-9, p. 1407.) She watched him asuked the telephone briefly before leaving
the residence, and she did not see tailke anything with him as he leftd( at 1409-

1416.)
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Jeff returned the truck toehDownards and was seen departing their home at 6:30
p.m. (States Lodging A-6, pp. 607, 628.) About ttyrminutes later, neighbors saw Leo
standing in his driveway, and he waved to thdch.gt 553, 608.)

At about that same time, Petitioner arrived at a ffehduse to watch NCAA
basketball tournament games. (Swatedging A-13, p. 2572PRetitioner told his friend
that he had been target shogtshortly before he came oveld.(at 2576.) He stayed at
the friends house for about three hsuuntil about 10:15 p.mld. at 2574.) Another
guest claimed that Petitioner lingeredhe doorway for a few minutes before
announcing that he was headeame and adding that e&as going to kill some rabbits.
(States Lodging A-11, p. 1914.)

Sondra Smith was preparing for bed wisée heard the front door open and close
between 10:30 and 11:00 p.8aturday night. (StateLodging A-9, p. 1437.) She
assumed that Petitioner had returnédl) Cynn Smith returned fira his day trip around
midnight, and he saw that Petitiolsecar was parked in front of the houdd. at 1494.)
Lynn noticed that Petitioner wastill awake because he cotiglar the shower running in
the bathroom downstairdd( at 1513-14.)

Earlier, around 9:00 p.m., Jeff arrivedsaightclub, where he stayed for about
three hours before moving on to another club. (Statedging A-12, pp. 2151-53.) He
was generally in a good moadteracted with others, and even bought an acquaintance a
drink. (Id. at 232-33.) Jeff left the bar at 1:00 aand, according to him, he then went to
his apartment to go to sleejd.(at 2153.) His girlfriend arrived around 3:00 a.m. and

stayed the rest of the nightd(at 2366.) Except for aboib minutes the next morning
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when Jeff went out to buy some groceriesahé his girlfriend werégether all day on
March 22 until late that nightld. at 2367, 2375.) Jeff was hapip see his girlfriend and
was relaxed during the timeatthey spent togethetd( at 2380-81.)

At an unknown time in the overnight hswf March 21 and 22, 1992, Leo and

Mary Downard were shot to death in their home.
2. The Days Following the Murders

On Sunday morning, Petitioneetrieved the rifle from his bedroom and gave it to
Lynn, who put it away and &ked the cabinet. (Stase_odging A-9, pp. 1515-17.)

That same morning,rmember of the Downartshurch became concerned when
the normally dependable Mary failed to shogvto teach a Sunday school class. (&tate
Lodging A-7, pp. 655-57.) She called the Downalasne, and then called again for the
next several days, but received no answer) (

On separate occasions on Sundayraften, two witnesses in the Downdrds
neighborhood saw a person that they recognizedtamPRer drive slowly down Sabin
Drive, once on a motorcycle andaanin his compact car. (Staé.odging A-11, pp.

1979, 2006.) Others saw him driving in the area again two days later, looking in the
direction of the Downard$iome. [d. at 2017-18, 2029-31.)

Jeff Smith also retued to the Downardsesidence on Tuesday and Wednesday,
ostensibly to ask Leo if heould borrow the truck againnd he went to the front door
and knocked. (StateLodging A-12, pp. 2155-60.) Jefbticed that the front door was

slightly ajar, but he did not go insidend he left when there was no answigt.) (
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The Downardsbodies were discovered Sdednesday, March 25. (State
Lodging A-6, p. 614.) Leo wa®iind in the living room. (StateLodging A-7, pp. 661.)
He had been shot three times; once in thetchasther in his heart, and a third shot
entered his head from extremely close ranige.at 773-74.) Mar\s body was discovered
upstairs in the master bedroordl. (@t 662.) She had been slimtee times in the head,
with one shot behind her eald(at 764.)

3. The Investigation, Charges, and Trial

Investigators retrieved five .22 calilb&rell casings from therime scene. (State
Lodging A-8, pp. 1142-44.) Theglso discovered two partiahge prints in the dust in the
bedroom where Matyg body was found and additional pdrpants in a field behind the
house. (State Lodging A-7, pp. 710-11.) Of thessephotograph was taken of one of the
prints from the upstairs bedroonid.{

Because Jeff was the last person knowimatee been with the Downards before
they were killed, the investagion started with him. (StdteLodging A-7, p. 673.) The
police contacted Lynn Smith, who notified Jefatinvestigators wanted to speak with
him about “something serious thad happened in Ammon.” (State.odging A-8, p.
997.) Jeff quickly located a police officer wiwvas engaged in a traffic stop near his
apartment and said, withoutgonpting, that he had not been to Ammon recently. (State
Lodging A-13, p. 2534.) Whehe was interviewed formally that night, however, he
admitted that he hdoken to the DownartdBome raking their lawn the previous Saturday

and that he had been backtwck on their door. (StateLodging A-7, pp. 678, 691.)
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When he was told that the Downards baén killed, he broke down and crieldl. @t
678.)

Investigators searched Jsfapartment and retrieved a pair of size RootJoy
tennis shoes with a tread that was similar to the prints that tidegelea in the Downards
home. (Stats Lodging A-10, p. 1604.) These shoes were eventdaliyned to be
slightly too large to have made thenrithat had been photographed. (Statedging A-
11, p. 1859.) They also collected a pair @ine that had a small red spot on them, and a
presumptive test for blood was positive, Budbllow-up test by a lab could not confirm
the presence of blood. (Stat¢.odging A-11, pp. 1889-90.)

Investigators later seized guns from Lynn Srsitjun cabinet, including the .22
caliber Fieldmaster rifle,ral though Petitioner had the ritbe March 21 and 22, he told
officers that only his father had access ®ltitked cabinet and that no one used the
Fieldmaster in “quite some time.” (Staté.odging A-10, p. 1597.) Lynn Smith also
claimed that the cabinet haden locked when he went out of town on March RiL. (
1601.) Despite these assurandelistics tests would latepofirm that the spent shell
casings found in the Downardseome had been firemhd ejected from Petitioner
Fieldmaster rifle. (State Lodging A-8, pp. 1142-47.)rd while the bullets taken from
the Downardsbodies were severely damaged, at least one was also linked to the same
rifle. (1d. at 1150.)

Because investigators still did not knéwat Petitioner possessed the murder
weapon on the weekend thae thownards were killed, éhState went forward with

charges against Jeff for murder and busglahe case proceedéala preliminary
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hearing, where Lynn admittddr the first time that Petitner had the rifle from March
20 to 22. (Stats Lodging A-10, p. 1609.) The chasgagainst Jeff were dismissed, and
the Statés investigation then shifted to Petitioner.

Investigators had searched Petitiocsidedroom and seized a pair of size 8
FootJoy tennis shoes that, unlike 3FootJoys, were found to blser to the size of
the print that had been photographed in Dowrdrédroom. (Stats Lodging A-8, pp.
971-72.) The case against Petitioner stillmidd move forward, however, until about a
year and a half after the murders, whemtaess named Beverly Huffaker began to take
on a more prominent role. Stad investigators that Petiner was a frequent visitor to
her home before, during, and for some tafter the Downards were murdered. (State
Lodging A-9, pp. 1239-40.) Sheidahat Petitioner was close friends with her son, Scott,
and that Petitioner had expressed his intenesider, heavy-set women and, in particular,
that he found Mary Doward to be attractiveld. at 1281-91.)

Most notably, Mrs. Huffaker told the police about a meeting that she claimed
happened with Petitioner veearly in the morning on Mah 22, 1992, after she had
returned from a trip to Neda with her son. (StaseLodging A-9, pp. 1244-45.)
According to her, Petitioner was waiting at heme when they arrivkat 1:00 a.m., and
he was teary and extremely updrit he would only tell her th&omething bad had
happened.(ld. at 1249.) Scott Huffaker also recallthis incident and agreed that it

happened on that datéd.(at1370.) Although theluffakers went to Neada frequently to
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see shows and to gamble, they recalledghisicular trip because Scott had won $400,
which he allegedly used to buy a rifle the next did. 4t 1371.F

On December 14, 1994, aaqd jury indicted Petitiomeon two counts of first
degree murder, one count of burglary, asg@tencing enhancement for the use of a
deadly weapon. (Staselodging A-1, pp. 1-3.)

The case did not proceed to a jury tf@l another 15 month$®eginning in late
March of 1996 and ending approximatebyf weeks later. Jeff Smith, who up to that
point had indicated that he would invadkis Fifth Amendment privilege against self-
incrimination, agreed to testify forerState under a grant of immunity. (Steiieodging
A-12, pp. 2112-2283.) He provided a timeline of hisas on the weekend that the
Downards were killedand he denied he committed the crimés) (

In addition to the evience recited above—includj the forensic evidence
showing a size'® shoe more closely matched the spaats and the ballistics evidence
tying the spent shell casings to Petitioadiieldmaster rifle—the &te also presented the
testimony of a jailhouse informant, Jameso8ger, Jr., who claintethat Petitioner had
confessed to him that he had killed the Downards. (Stagelging A-10pp. 1558-59.)

The defense called nearly two dozeitnesses in its case-in-chief. (State
Lodgings A-12 to A-14.) Notable amotige evidence was the testimony of Brian
Ravenscroft, who claimed that Petitioner laadhitted to him “that he was aware that it

was his shoe print that was found at the Dowridrdsie,” and that if they let Jeff go,

2 The Huffakersclaims that this strange late-night interaction with Petitioner occurred on the weekend of
the Downardsmurders, rather than on some other date, was $groagtested by the defense at trial. A receipt of
Scotts purchase of a rifle in1992 was discovered during thk &nd it was dated in Febmyaather than in March.

The receipt was introduced into evidence. Tl is discussed in greater detail herein below.
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they would arrest Petitioner. (Staté.odging A-13, p. 2592 PR etitioner did not testify,
and the jury retured guilty verdicton all counts. (State Lodging A-14, pp. 528-30.)

The State originally sought the death ggndut it reached aagreement with the
defense that Petitioner would be sentencadtofixed life sentences for the murders, a
fixed ten-year sentence for first-degree bangl and a fixed five-year sentence for the
sentencing enhancement, albi served concurrently. (Staté.odging A-3, pp. 654-

56.) The trial court followethe agreement and imposed those sentences on Petitioner.
(Id.) The Idaho Court of Appeals affirmed lsisnvictions and sentences on direct appeal,
and the Idaho Supreme Court deetirto review the case. (Statéodgings B-3, B-6, B-
7.)

4. Post-Conviction Proceedings

While Petitiones direct appeal was still pending, the trial prosecutor forwarded a
supplemental discovery response to trial cetu(who was also serving as direct appeal
counsel). (State Lodging C-1, pp. 12-18.) Themplemental response contained a
recently completed written statement froomdaLynn Hill, who claimed to have
witnessed an altercation between Jeff Sraittl his ex-wife in 1994 or 1995, before
Petitioner was tried on these charges. (%atedging C-1, p. 18 Hill asserted that
when she tried to intervenJeff told her, “you bettdrack down little girl, or’ll take care
of you just like | took care of that’ohAmmon couple.” (Stats Lodging C-1, p. 16.)

Based on this information, Petitiorecounsel pursued post-conviction relief, in
part, on the ground that the prosecutiod héhheld exculpatory evidence from the

defense, in violation dBrady v. Maryland 373 U.S. 83 (1963). (Stasd_odging C-1, pp.
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41-42.) After holding an extensive evidentidwgaring, the trial court denied relief,
concluding that Petitiondrad failed to show that theilHhad contacted investigators in
the Downard case who would havad a duty to disclosedlevidence to the defense.
(States Lodging C-4, p. 244.) On appeal, tdaho Court of Appeals affirmed. (State
Lodging D-4, p. 8-11.) The IdahSupreme Coudenied Petitionés request for review.
(States Lodging D-8.)
HABEAS CORPUS STANDARD OF REVIEW

Federal habeas corpus relief may be g@mvhere a petitioner “is in custody in
violation of the Constitution daws or treaties of the United States.” 28 U.S.C.
§ 2254(a). Different standards of reviewyrapply, depending owhether the petitioner
properly presented his clairtsthe highest state court.

1. AEDPA Deferential Review

Where the petitioner challenges a statercjudgment in which the petitioner’'s
federal claims were adjudicated on the itseiTitle 28 U.S.C.8§ 254(d), as amended by
the Anti-terrorism and Effective Death Penahigt of 1996 (“AEDPA"), applies. Title 28
U.S.C. 8§ 2254(d) limits relief to instanocebere the state court’s adjudication of the
petitioner’s claim:

1. resulted in a decision that was eany to, or involved an unreasonable

application of, clearly establish&@deral law, as determined by the

Supreme Court of the United States; or

2. resulted in a decision that was lthea an unreasonabtietermination of
the facts in light of th evidence presented iretbtate court proceeding.
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28 U.S.C. § 2254(d). This standard itseofreferred to as the “AEDPA deference”
standard. A federal habeas court revievesstate court’s “last reasoned decision” in
determining whether a petitioner is entitled to reMd&t v. Nunnemakeb01 U.S. 797,
804 (1991).

Where a petitioner contests the stadurt’s legal conclusions, including
application of the law to the facts, 8 22541d governs. That section consists of two
alternative tests: the “contsato” test and the “unreasonable application” test.

Under the first test, a state court’s dgan is “contrary to” clearly established
federal law “if the state court applies a rdl&erent from the governing law set forth in
[the Supreme Court’s] cases, or if it decidesase differently thajthe Supreme Court]
[has] done on a set of materially indistinguishable fa&sll'v. Cone535 U.S. 685, 694
(2002). Stated more simpl§§ection 2254(d) applies regHess of the procedures
employed or the decision reached by the statetcas long as a substantive decision was
reached.Teti v. Bender507 F.3d 50, 57 (1st Cir. 2007).

Under the second test, ¢atisfy the “unreasonable application” clause of
§ 2254(d)(1), the petitioner must show that the state court—although it identified “the
correct governing legal rule” from Suprei@eurt precedent—nonetheless “unreasonably
applie[d] it to the fad of the particular state prisoner’'s cad®ifliams (Terry) v. Taylar
529 U.S. 362407 (2000)“Section 2254(d)(1) providesremedy for instances in which
a state court unreasonalalgplies[Supreme Court] precedent does not require state
courts to extend that precedent or license federal courts to treat the failure to do so as

error.” White v. Woodal134 S. Ct. 1697, 1706 (2014).

MEMORANDUM DECISION AND ORDER - 15



A federal court cannot grant habeasafesimply because it concludes in its
independent judgment that the state cous'siglon is incorrect or wrong; rather, the
state court’s application of federal law mbstobjectively unreasonable to warrant relief.
Lockyer v. Andrades38 U.S. 63, 75 (2003Bell, 535 U.S. at 694. If fairminded jurists
could disagree on the correctness of the stauet’s decision, relief is not warranted
under 8 2254(d)(1Harrington v. Richter131 S. Ct. 770, 78&011). The Supreme
Court emphasized that “everstong case for relief do@®t mean the state court’s
contrary conclusion was unreasonabld.”(internal citation omitted).

Though the source of clearly estabéd federal law must come only from the
holdings of the United States Supreme Eaeircuit precedent may be persuasive
authority for determining whether a state ¢algcision is an unreasonable application of
Supreme Court precedeiuhaime v. Ducharme00 F.3d 597, 6004 (9th Cir. 2000).
However, circuit law may not be used “tdine or sharpen a general principle of
Supreme Court jurisprudence irdaspecific legal rule thal[e] [Supreme] Court has not
announced.Marshall v. Rodgersl33 S. Ct. 1446, 1450 (2013).

When a party contests the reasonableness of the state court’s factual
determinations under 8 2253(d), the petitioner must shaothat the state court decision
was based upon factual determinations thaewenreasonable in light of the evidence
presented in the State court proceeding.UZ2B.C. § 2254(d)(2). If the factual findings
of the state court are not unreasonatble ,Court must apply the presumption of
correctness found in 28 U.S.82254(e)(1) to any factsund by the state courtBirtle

v. Morgan 313 F.3d 1160, B (9th Cir. 2002).
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2. De Novo Review
Section 2254(d)(1), the strideferential standard, doaset apply, making de novo
review of a claim possible only under thdddwing circumstanceq1) where the state
appellate court did not deci@eproperly-asserted fededim; (2) where the state
court’s factual findings are unreasonable urgl2254(d)(2); or (3) where an adequate
excuse for the procedurdéfault of a claim exist®irtle v. Morgan 313 F.3d 1160, 1167
(9th Cir. 2002). In such a casas in the pre-AEDPA era,district court can draw from
both United States Supreme Court and wedliaslit precedent, limited only by the non-
retroactivity rule ofTeague v. Lanet89 U.S. 288 (1989).
Under de novo review, if there are fadttiadings of the state court, and they are
not unreasonable, the Court must applyptesumption of correctness found in 28
U.S.C. § 2254(e)(1Rirtle, 313 F.3d at 1167. Contrarjlif a state court factual
determination is unreasonable, or if thare no state court factual findings, the federal
court is not limited by § 2254(e)(1), and thddeal district court may consider evidence
outside the state court recoekcept to the extent that § 2254(e)(2) might apdlyrray
v. Schriro, 745 F.3d 984, 1000 (9th Cir. 2014).
CLAIM A(1): BRADY EVIDENCE—JAMIE HILL STATEMENT
Claim A(1) is that the State failed to discla@mie Hill's s staments to police
that Jeff admitted in 1994 or 99 to murdering the Downards violation of Petitioner’s

Fourteenth Amendmentgits, as set forth iBrady v. Marylangd373 U.S. 83, 87 (1963).

% To more easily identify the claims, the Court follows the numbering system set forth in the outline of the Second
Amended Petition. As a result, the numbers are mayas consecutive, for example, A(6) follows A(1).
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Jamie Hill was a co-worker of Jeff Smith’sthwife, now ex-wife, Robin Smith (now
Jacobsen§.This claim was properly exhaustiedthe post-conviction action. After a
review of the record, the Court concludeattRetitioner's new evidence does not make a
difference in the outcome of this claim.

1. Standard of Law

While defendants v& no general constitutional rigto discovery in criminal
proceedingsWeatherford v. Bursey29 U.S. 545, 559 (1977), due process requires that
the prosecution disclose evidence favorablan accused upongeest, when such
evidence is material tguilt or punishment, includg impeachment evidendgrady v.
Maryland, 373 U.S. 83, 87 (1963Biglio v. U.S, 405 U.S. 150 (1972). After tiBrady
rule was announced, the United St&epreme Court clarified: “We do not ...
automatically require a new trihenever a combing of th@osecutors' files after the
trial has disclosed evidence possibly usefuhtdefense but not likely to have changed
the verdict ... A finding of materiality of the evidence is requir&bhited States v.

Bagley 473 U.S. 667, 677 (1985).

“Material” evidence is any evidencerfahich there is a reasonable probability
that its disclosure would kia changed the oudme of the proceeding, and a “reasonable
probability” means one sutfient to undermine coitfence in the outcom&agley 473
U.S. at 682. To meet the “materiality” facttine defendant need tr&how that he would

more likely than not have beacquitted had the evidence beksclosed, but only that

* An Affidavit signed by Ms. Jacobson shows the spelling of her first name as “Robbin” (Dkt. 134-3), while
everywhere else in the record it is spelled “Robin.” The Court uses one “b” for consistency’s sake.
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he did not receive a fair trial that rétgal in a verdict “worthy of confidencekKyles v.
Whitley, 514 U.S. 419, 434-35 (1905).

In summary, there are three componentsBfaaly violation: (1) the evidence at
issue must be favorable tioe accused; (2) thevidence must have been suppressed by
the state, either willfullyr inadvertently; and (3) pjudice must have ensuéstrickler v.
Greene 527 U.S. 263, 281-82 (1999).

2. Discussion

The Jamie Hill statement was the subpcan extensive evidentiary hearing
during the state post-conviction proceeding] the ldaho Court of Appeals denied the
claim on the merits. (State’s Lodging D-#9 be entitled to relief, Petitioner must show
that the Idaho Court of Appeal$ecision was contrary tar involved an unreasonable
application of clearly established fedeeak, as determined by the United States
Supreme Court, or that it was based on aeasonable determination of the facts in light
of the evidence presemuté the state court proceeding. 28 U.§Q@254(d). Petitioner is
unable to carry this burden.

The state district court found thattlener had failed to show the prosecution
withheld favorable evidence becausehiad not proven tit Hill reported Smitis
statement with sufficient specificity to officials investiong the Downards’ murders
before or during Petitionertrial.

On appeal, the Idaho Cawf Appeals recognizeBlrady as governing precedent.

The Idaho Court of Appeslupheld the district court’s finding, reasoning:
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The credibility of the witnessetfe weight to be given to their
testimony, and the inferences todvawn from the evidence are all matters
solely within theprovince of the district court. [Citation omitted.] Because
there is sufficient eviehce supporting the district court’s factual finding
that J.H [Jamie Hill] did not report fiis [Jeff Smith’s] threat to the police
until October 2000, we cannot coadk that the finding was clearly
erroneous.

If J.H. did not relay Jeff’'s threat todtpolice involved irthe investigation

until October 2000 during the penderafySmith’s appeal, the prosecutor

could not reasonablye imputed to have had knteglge or control of Jeff's

threat to J.H. at the time of Smithitgal. We hold that the district court

properly ruled that Smith failed ttemonstrate that the state suppressed

evidence of Jeff's threatVe therefore need hdetermine whether the

evidence of Jeff's threat would halseen favorable to Smith’s case or

whether suppression of it by the statould have prejudiced Smith. The

district court properly dismissed SmitiBsady claim after an evidentiary

hearing.

(State’s Lodging D-4, pp.10-11.)

As to the state court findings, Petitiomow asserts: “Whilés. Hill's testimony
was less than clear at times, the factual findiagle by the district court is nonetheless
clearly erroneous, and the Court of Appedécision was based on an unreasonable
determination of the facts in light of thei@ence presented during the post-conviction
proceedings.” (Dkt. 1334, pp. 112.) In a habeas action, state court findings of fact are
presumed to be correct, absent clear@mincing evidence. 28 U.S.C. § 2254(e)(1).

At the evidentiary hearing, Hill initiallyestified that she had called the police and
informed them on two different occasions about Siigtatement near the time that the
incident occurred. She latbacktracked and admitted thsite could not remember the

details and that she was not “100 perceet'tain what she said to them. (S®&tsodging

C-4, pp. 93-94.) A sheriff's office incidentpert shows that an unkivn person reported
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anincident of spousal abusevolving Jeff and Robin at the care center where Jamie and
Robin worked on March 18, 1994ut it contains no otherfiormation. (State’s Lodging
C-5,p. 2)

On cross-examination it became appatkat Ms. Hill had told many different
versions of this incident. Whesses who worked at the cenor who were mentioned by
Ms. Hill were called testify at the hearingdspute Ms. Hill's story. The State also
introduced several witisses who cast doubt on Fhlkreputation for honesty. (State
Lodging C-4, p. 159.)

The Jamie Hill statement is also contréoythe transcript of the 2004 written
interview Robin Jacobsdmad with Sheriff's Investigatalames Foster. In that interview,
Robin said that Jeff never said anythindnér about being involved in the Downards’
murder. She said she didn’t know Jamie Hill. Robin also said Jeff never said that he
would kill Robin like he killedhe Downards; rather, he #atened to kill her with a
shotgun after she joked that it was too bad he hadn’t been injured when he wrecked his
pickup. (Dkt. 63-5, Exhibit 9 teposition of Stevan Thompson.)

Robin contradicted herself in an AffidayDkt. 134-3), stating that Jeff told her,

“I will put you down like | did the DownwardsShe stated that two underage girls were

present at the time, and Jeff had come by ifeeCare Center to ask Robin for mortey.

® In contrast, the 2004 statement shows only that Rokirtisat she went outside her place of employment and saw
two young ladies in Jeff’s pickup. She said she gave him “an attitude hi” but they did not get into a physical fight
and no one was with hetd(, pp. 9-10.) Also in that interview, in @snse to the question whet “Jeff, during the

time you knew him, never admitted to you at any time, that he killed Leo and Mary Downard,” she said, “Nope. Not
one time.” (d., p. 10.)
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The circumstances of this alleged statememwvary different from té circumstances that
Jamie Hill described.

In an effort to show aonreasonable finding of fact, Petitioner misrepresents the
post-evidentiary hearing record regardihg testimony of Jamie Hill's father, Idaho
Falls Police Captain Hagen. Petitioner represtasCaptain Gary Hagen “was clear in
his response” that he recalled that Jamie ntlagetatement to im “either around the
time of Jeff Smith’s preliminary hearing Betitioner’s trial.” (Dkt. 134, p. 12.) To the
contrary, Captain Hagen was simply tryingetdrapolate what year the statement might
have been made, using theltdate someone else providedhim as a reference point.
Because the starting reference point is mespgculative, the resulting extrapolation was
also speculation. What is clear is that hes wary honest about not having any idea when
the statement occurred:

Q. (By Mr. Stafford) Did you make a statement that this
happened before Lanny’s ast@and around the time of Jeff
Smith’spreliminaryhearing?

A. | don’t recall making a statemiesimilar to that. There was a
guestion as to the date thasthad happened that Jamie had
made this statement. And MDbillon had asked me if | could
remember the year, and | sand, | really don’t. If | had any
idea, | would know what wagoing on in my life. And he
said, well, how about the spriing'95? And | said, well, if
that's the case, then, yedhlid have a logoing on. And

that's how we came up withe date between '95 and '96.

Q. But you could say that thvgas before Lanny Smith’s trial;
can you not?

A. | don’t recall when the trial was.

Q. Theyear1996.
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A. Then if '95, it would be plai. If the statement was made in
1995 thenthetrial was in 1996.

Q. Well, it was while — Jamie rda the statement — while she
was working at the Life Care Center?

A | do not recall.

Q. You don'’t recall where she was working?

A | do not recall. If | knew thgear that the statement was

made, | could probably tell you where she was working, but |

don’t recall when it was made.

Q. Do you recall if she v&in high school or not?
A. | don’t recall.
(State’s Lodging Gt, pp. 103-04.)

Based on this testimony, Petitionegaes that the Idaho courts made an
unreasonable determination of fact, becauseviery clear fronhe foregoing colloquy
that Captain Hagen knew the statement made in 1995 or 1996. The record plainly
reveals no such statement by Captain Hagen,iamdher parts of the record, he repeated
his position that he did not recall the datevis. Hill's statement. (See State’s Lodging
C-4, pp. 98.)

Petitioner also argues that Captain Hagdmowledge of the atement should be
imputed to the investigating officers of tBenneville County Sheriff' ©ffice and to the
prosecutor in the Downard casecause Hagen was a captaitih the Idaho Falls Police

Department. (Dkt. 134, pp. 1123.) While it is true that “amdividual prosecutor has a

duty to learn of favorable evidence krmowo others acting on the governmisitehalf in
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the case,Kyles 514 U.S. at 437, there was no evicethat Gary Hagen was acting on
the governmerd behalf in the Downard case. Asldaho Falls police officer, he was not
involved in the investigatn of the Downards’ homicides Ammon, which were being
investigated by the Bmeville County Sherifé6 Department. More generally, he was
acting as Hills father rather than a law enforcermefiicial when he advised her to
contact the appropriate authoritieglastay away from Jeff Smith. (Staté.odging C-4,

p. 99.) In addition, the argument fails bea@®titioner has not proven that the timing of
the statements was prior to Petitioner’s trial.

In summary, relying on all of the neamd old evidence ithe record, Petitioner
simply has not established (1) the date thatidadill made the stateemt to her father or
to the police; (2) that her ofigal report to the police evencluded the information about
Jeff Smith’s alleged comments about the Downawd$3) that officias with authority in
the Downard case knew about the incident ketwSmith and Hill such that they would
have had a duty to disclogdo the defense. The reports of Jamie Hill and Robin
Jacobsen contradicted theatves and each other, aramie Hill's credibility was
seriously called into questi by other witnesses atetlpost-conviction hearing.
Accordingly, the Court concludes thats dispositive factual finding was not
unreasonable on the evidence presented in state court, and the state court decision was
not an unreasonable application of the |IBM@nce, Claim A(1) fds under 28 U.S.C. §

2254(d)(1) and (2).
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CLAIM A(6): BRADY CLAIM—ROBIN JACOBSON
STATEMENT ABOU T JEFF'S CREAM-FILLED
SURGICAL GLOVE
Petitioner asserts that the prosecutiwangly withheld from defense counsel
evidence that Jeff's then-wife, Robin Jacmidiad found potenti@xculpatory evidence
four years after the murder. This claim wext presented to the state courts and is
procedurally defaulted. The claimdsrived from the following interview Robin

Jacobson had with Police Invigmtor James Foster in 200he pertinent portion of that

interview discussing the &lence is as follows:

Foster: Do you recall Jeff evilling you that he had killed the
Downards?

Robin: No.

Foster: Do you recall Jeff evelliag you that he had planted
evidence?

Robin: No. Except there’s oneirtly. | got home, and | wanted a

cigarette. | didn’'t have a ciggtte, so | looked in Jeff’s
bedroom, because him and | didsieep together [sic]. |
could not tolerate his attitu@ad stuff. So I loking [sic] in
between the bed and | found something so weird.

Foster: What did you find so weird.

Robin: It was a glove, kind of like cut off glove, with liquid in it.
With blood in it. Like acream stuff. Tell me about it.

Foster: Likecream?

Robin: Yeah. With blood in it. Anbalmost had a heart attack. Went
downstairs, used the phonectdl an officer, an officer came
over and said that's not goinghelp us. And | go; it's got to
help somehow. It's from Jeff's room. It's part of his

property.
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Foster:

Robin:

Foster:

Robin:

Foster:

Robin:

Foster:

Robin:

Foster:

Robin:

Foster?

Robin:

Foster:

Robin:

Doyourememler when that was?

'96.

'96.

Uh huh.

And there was still wet blood in there?
Uh huh.

What kind of . . .

Like a floaty.

What kind of glove was it?

Like a glove, a surgicalayle. And | just lost it. | thought, oh,
my God.

That was in 1996.
Yeah.
Four years after the murder.

Yes.

(Dkt. 63-5, pp. 15-16; Exhibit 9 tbeposition of Stevan Thompson.)

For shock value in his habeas pleadirRgjtioner describes this item as a “bloody

glove,” implying that Jeff had worn thiggove when he killd the Downards. The

evidence is nothing of the sort. From theation above, it is clear that, four years

after the murder, Jacobson found an inflated surgical glié&eea “floaty,” that contained

cream and what she speculated to be bli@kbfies logic to venture how or why a

criminal would have stopped to capture lildoom victims, placed in a surgical glove,
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intermixed it with a “cream,tied it into a floaty, put it “in between the bed,” and saved it
in a liquid form for four years, without itaving burst upon the impact of repeatedly
sleeping in the bed. If Jacobs#id report this story to police investigators, itis no wonder
that they deemed thigpe of “evidence” unusable.

This claim, based on Jacob&ooff-hand recollection during an interview eight
years later, is wholly gzulative. There is no proof thattlylove actually existed, nor is
there any evidence tendingdbow that the glove, if it ésted, was connected to the
Downards’ homicides, or why she believed theff Smith might have been involved in
the crime. There is nothing t@rify the purported timingf the disclosure to police
officers or even if the disclosure actually occurred, iis the Jamie Hill statement.

In the same interview, Jacalrsstated that she just hatfeeling’ that Jeff was
involved because of his general “attitudetaecause Jeff had said, “Yes!” when he
heard on television that Petitioner had d ttate. (Dkt. 63-5, pp. 7; Exhibit 9 to
Deposition of Stevan Thompsodgcobsen testified that shel diot believe that Jeff ever
hurt anyone, nor did he ever th#r that he had killed anyonéd.( p. 4.) She confirmed
at the post-conviction evidentighearing that Smith has never admitted to her that he
had committed the crime. (Statd.odging C-4, p. 109.)

A meritoriousBrady claim cannot be bas@&h mere speculatiosee Barker v.
Fleming 423 F.3d 1085, 1099 (9@ir. 2005) (dismissing a petitiorisitheory of 8Brady
violation as‘mere speculatidi. The Jacobson evidencesis untenable, vague,
insubstantial, and unreliable that Petitiones faled to show hows disclosure would

have had any effecn guilt or punishmenSee United States v. Sari@ F.3d 1470,
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1506 (9th Cir1995) (finding ndBrady violation from the failure to disclose evidence
that was “marginal, ambiguous, cumulativegdmissible, unreliable, inculpatory,
irrelevant, or of negligible probative worth”).

There is “no constitutional requiremenatithe prosecution make a complete and
detailed accounting to the defense ofallice investigatory work on a caséfbore v.
lllinois, 408 U.S. 786, 795. The Statesh® obligation to provide speculative
information to the defensel.S. v. Agurs427 U.S. 97, 110 n.16 (1985) (cititgles v.
Maryland, 386 U.S. 66, 98, Fortas concurring).eT@ourt concludes #t the cream-filled
floaty statement is not favorable to the deske, was not known byelprosecution, and is
not material. No federal habeas corpus fétievarranted on Claim A(6), and it borders
on being frivolous.

CLAIM B
RIGHT TO PRESENT A COMPLETE DEFENSE

Claim B is that the trial cougt exclusion of evidence related to Jeff Srsith
violent character violated his Sixth and Fourteenth Amendment right to present a
meaningful alternate perpetrator defense to the charges against him. (Dkt. 134, p. 16.)
Petitioner bases this claim on the trial ctaueixclusion of the deferisewritten offer of
proof, labeledExhibit AA,” which Petitioner asserts was@mpilation of police reports
and witness statements shog/specific instances of J&ffpast misconductld. at 17.)
The Idaho Court of Appeals describihe proffered instances of Jefprior bad acts as
the following:

Jeff had (1) as a sixteen year-old branddsh firearm at a inghbor; (2) as an
eighteen or twenty year-oldped his first wife and thagéened to kill her with a
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shotgun if she were to leave him; (3)dsa watch to a bartender (apparently an

attempt to raise an inference that Je# thief); (4) in 1991 or 1992, drove a

company vehicle in a reckless manner bedame angry when confronted by his

boss; and (5) threatened to use a gusteéal money from a hearing aid shop in

1994.

(Statés Lodging B-3, p. 6°)

Petitioner raised this issue as a statedaiglentiary claim on direct appeal in state
court, rather than a federal claim. (Switeodging B-1.) The Idaho Court of Appeals
affirmed the trial cours ruling by relying primarily on Rul608(b) of the Idaho Rules of
Evidence, which prohibitthe admission of extrinsievidence of a witne'ssprior
misconduct to impeach the witn&ssredibility. Assumingvithout deciding that
Petitioner can show cause and prejudice for tbequtural default of this claim, the Court
reviews the merits of the claim de novo.

1. Standards of Law
The Sixth and Fourteenth Amendmegtsmrantee criminal defendants a

meaningful opportunity tpresent evidence in suppoifta complete defens€rane v.

Kentucky 476 U.S. 683, 68890 (1986) (quotingalifornia v. Trombetta467 U.S. 479,

6 The original “Exhibit AA” that was offered in the state trial court apparently cannobedocated.
(Dkts. 110, 111.) Petitioner has instead submitted a copysabstituted Exhibit AA that his counsel attempted to
augment to the record on appeal in the Idaho Court of Appeals. (Dkt. 69.) Intsafdie motion to augment,
Petitionets counsel argued in the state court that the origkiabit was not included in the appellate record. (Dkt.
76-1, Appendix A.) The State objectedie motion, claiming that the original exhibit was, in fact, already part of
the record on appeal and that the newly proffered exhibit was not exactly the same as the one in the appellate record.
(Dkt. 76-1, Appendix B.) The Court of Appeals denied the motion. (Dkt. 76-1, Appénqi

Respondents object here to Petitidsieeliance on the substituted Exhibit AA on the ground that the
exhibit was never made a part of the state court record. But, regardless of fault, RespondentdHbaneabts to
produce theriginal exhibit that their representagivclaimed in the state courssa part of the record on appeal.
From a review of the record, moreover, the Court findstthe substituted version contains substantially the same
evidence that Petitionsrcounsel argued to the Court of Appeals was improperly excluded in the trial court. For
these reasons, and because the present clainmigcksn any event, the Court considers Petitimsubstituted
Exhibit AA to be a close approximation of what was before the state courts.
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485 (1984)). The right is subject to readaraestrictions baskeupon other legitimate
interests in the criminal trial processnited States v. Scheffé&23 U.S. 303, 308 (1998)
(citations omitted). A defendant does not htheeright to presdrevidence that is
“incompetent, privileged, or otherwise imaidsible under standard rules of evidehce.
Taylor v. lllinois 484 U.S. 400, 424 (1988)

Idaho Rule of Evidence 404(a) provideattbvidence of a person’s character or
trait of character is not admibs to show propensity ofwitness to act in conformity
with that character or train exception to that rule islaho Rule of Evidence 608(b),
which permits a witness to be impeached Wyrashim specific instances of conduct for
the purpose of attacking supporting his credibilityput may not be proved by
introducing extrinsic evidencén addition, Idaho Rulef Evidence 403 provides:
“Although relevant, evidence may be excludfeits probative value is substantially
outweighed by the danger of unfair prejudicenfusion of the issues, or misleading the
jury, or by considerations eindue delay, waste of time, or needless presentation of
cumulative evidence.”

Federal habeas review of state ¢awidentiary rulings is limitedSee, e.g.,
Estelle v. McGuirg502 U.S. 62, 67-68 (1991) (“it is nibte province of a federal habeas
court to reexamine state-court deterrtiioas on state-law questions”). Only state
evidentiary rulings that “servao legitimate purpose or thate disproportionate to the
ends that they are asserteghtomote” will implicate a defenddstright to due process
of law. Holmes v. South Carolin®47 U.S. 319, 32(2006). A state coud evidentiary

ruling will not provide a basis for habeas relialess it “rendered the trial fundamentally
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unfair in violation of due processJbhnson v. Sublet63 F.3d 926, 930 (9th Cir. 1995)
(citing Estelle 502 U.S. at 67-68).

2. Discussion

To warrant habeas corpus relief, Petigr must show that the trial coart
exclusion of his proffered evidence rendereglttial fundamentally unfair. At trial, Jeff,
the alternate suspect, testified that he dd@ir’ reputation. The trial court allowed
Petitionets counsel to cross-examine him about several of his previous acts of violence
and other unlawful beavior to impeach his credibility. (St&dd.odging A-12, p. 2195.)

During that examination, Jeff adlted that he had stolen Petitiorser22 caliber
rifle five years before the Downards weneirdered and attempted to pawnld. @t
2196-98.) He conceded that had entered Lynn and Sondra Srsittesidence through a
window and had stolen various itemisl. @t 2237-38.) He admittiethat he had taken his
ex-wife into the desert andrgatened to kill hethough he denied that he did so at
gunpoint. (d. at 2233-34.) He agreedth defense counsel that he had “arguments” with
his current wife but denied threatenittg blow her head off with a .22.1d. at 2235.)
He also agreed with defenseuosel that he once inquired abauar of money in a store,
but denied saying “if | held .22 to your head, yalgive me that?”Ifl. at 2236.)

The purpose of Rule 608(b)sohibition of extrinsic evience is to avoid “holding
mini trials on irrelevanor peripheral matterslJ.S. v. Riddlg193 F.3d 995, 998 (8th Cir.
1999). However, the trial court has widseaetion on allowing “questioning during

cross-examination on specific bad acthidde acts concern the witness's credibiliky.”
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Here, the trial court allowea thorough testing of Jéffcredibility through cross-
examination about his prior 8acts. The trial court permitted limited questioning about
several bad acts and domestic violence Thurt prohibited Petdner from introducing
evidence that slightly bore on credibility—that he sold a w&tca bartender (apparently
an attempt to raise an infemnthat Jeff is a thief), and thad¢ threatened to use a gun to
steal money from a hearing aid shop in 1994e6ithe wide latitude the trial court gave
Petitioner, disallowing the extrinsic evidemmequestioning abduhese marginally
relevant topics did not make Paiditier’s trial fundamentally unfair.

This is not the end of BBoner’'s argument about Jefetitioner characterizes the
trial courts ruling not simply as on®uching on Jeff's credibilitybut one that cut off
relevantevidence of an “alternafgerpetrator” that was admissible independently of
whether it impeached Jé&ffcredibility as a testifying witness. That is a different question.
Contrary to Petitioner’s argument, this is aatase in which a state evidentiary rule was
applied arbitrarily to prohibit a criminalefendant from introducing strongly probative
evidence that ties a third persto the crimes chargeflee, e.g., Holme547 U.S. at 327
(finding a constitutional vi@tion based on a state rule that excluded a psrpartial
admission to the crime and other testimony bHeatvas in the area at the time of the
murder);see also Chambers v. Mississipfil0 U.S. 284, 302 (1973) (holding that a
statés hearsay rule could not be appliedcchemistically to exclude a third paity
confession).

Petitioner simply did not have strongliable, relevant alternate perpetrator

evidence. What he had iestd was collateral evidencatimay have illustrated Jédt
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poor character or propensity to be vidlgsut it lacked any tre connection to the
Downards or the crime. Petitioner has citedauthority for the proposition that a trial
courts exclusion of third party character or propensity evidémaeis not connected to
the crimes charged or tile victims in the cage unconstitutional. The case law that
exists cuts decidedly ithe opposite directiorsee Holmesh47 U.S. at 327 (accepting
rules that exclude evidencetbird party guilt where it is spatative, remote, or does not
tend to connect the third payfficiently to the crime).

Nor was Petitioner actually prevented fronpgarting his theory that Jeff was the
more likely culprit. He did so through hisosis-examination of Jeff and other witnesses,
and through the presentationmafmerous witnesses during the defense case-in-chief. The
jury heard that Jeff was witihe Downards on the day lmdmicides and was the initial
focus of the investigation. Ehury also learned thatfi&ad once stolen the murder
weapon long before the murders, had sneaked into the Shoths to steal various other
items, owned a pair of shoes that had a similar pattern to the footprint in the Downards
home, gave inconsistent statements tqthleee and omitted a fewnportant details, and
may have asked to borrow the Downatdsck only to be reuffed. Jeff essentially
admitted during his cross-examination that he had previously engaged in conduct that
could be characterized as violent and thraatgreven though he may not have agreed
with everything that Petitionsr counsel suggested.

Under these circumstances, the trial csumrling was a “reasonable restriction(]
based upon . . . legitimate intereistshe criminal trial processUnited States v.

Scheffer523 U.S. 303, 308 (1998) (citations onditePetitioner has not shown that he
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was deprived of a meaningfopportunity to presdra defense. No relief is warranted on
Claim B, with or withotithe new evidence.
CLAIM C: INEFFECTIVE AS SISTANCE OF COUNSEL

Petitioner asserts seven different ineffez@ssistance of counsel claims under the
Sixth and Fourteenth AmendnienSome of these claims were properly exhausted and
some are procedurally defaulted. Scane timely, and some appear untimely.
Regardless, assuming without deciding thaiti®eer can meet the pcedural hurdles to
present his claims, the Coueviews the merits of each.

1. Standard of Law

Strickland v. Washingtod66 U.S. 668 (1984), govermeffective assistance of
counsel claims. The first prong of tBéricklandtest, “deficient performance,” requires a
showing that counsel’'s performance “fell b&lan objective standard of reasonableness,”
id. at 688, or was “outside the wide rarajgrofessionally competent assistanad, at
690.The test is “highly deferential,” evalting the challenged conduct from counsel's
perspective at the time #ite time counsel acteltl. at 689.

The second prong of ttgdricklandtest, “actual prejudice,” requires the petitioner
to demonstrate a “reasonabl@lpability that, but for counsslunprofessional errors, the
result of the [trial] would have beerffdrent.” 466 U.S. at 694. “A reasonable
probability is a probabilitgufficient to undermineanfidence in the outcomeld.

2. Claim C(3): Trial Testimony
Petitioner alleges that his counsel failecdvise Petitioner adequately about his

right to testify and failed tassist Petitioner to exercise that right. This claim was not
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presented to the Idaho Supreme Court, amddgt is procedurally defaulted. Assuming
without deciding that Petitionean show excuse for the prolceal default of this claim,
the Court concludes that it has no merit.

A. Underlying Standard of L& regarding Trial Testimony

There is sparse United States Supréart precedent governing the right to
testify. Although several cases mention the rightestify, the actual claims at issue were
not about whether the defendant had the ulemigiht to testify or “overrule” a defense
attorney’s advice that traefendant should neestify. The following cases are
illustrative of those cited by courts that hdseed a right-to-testify issue; because each
case is different from the facts in this cabe, central factual issue and legal context of
each case is noted in parentheses below.

In a criminal case, the tendant “has the ultimate #nority to make certain
fundamental decisions regarding the caséo aghether to pledguilty, waive a jury,
testify in his or her own behalf, or take an appea&é Jones v. Barne$3 U.S. 745,

751 (1983) (no right to force counselrtase nonfrivolous @ims on appeal). An
accused’s right to testify is protected by Eigh, Sixth, and Fourteenth Amendments,
but the right can be limitedRock v. Arkansa€l83 U.S. 44, 51-54 (1987) (no right to
introduce defendant’s own hgpsis-induced statements).

“A criminal defendant may knowinglgnd voluntarily waive many of the most
fundamental protectiondfarded by the ConstitutionUnited States v. Mezzanattsil 3

U.S. 196, 201 (1995) (waiver of exclusionganpvisions of plea-statement rules). A
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waiver is valid as long as it kkiowing, voluntary, and intelligentinited States. v. Ryiz
536 U.S. 622, 62€002) (waiver oBradyright in guilty plea context).

The right to testify is tied to the rigtd effective assistance of counsel, because
the decision whether to testify must be made in the context of the overall strategy of the
case. The “purpose of the constitutional guaramhiy right to counsel is to protect an
accused from conviction resulting from his oignorance of his legal and constitutional
rights.” Jones 304 U.S. at 465. Therefore, whatlaedefendant testifies usually is
attributed to the tactical strategy of counsdio has weighed the benefits and risks of
testifying, including exposing the defendanttoss-examination. “[A]bsent exceptional
circumstances, a defendant is bound bytdle&cal decisions of competent counsel.”
Reed v. Ros468 U.S. 1, 13 (1984).

The United States Supreme Court hasructed that the “determination of
whether there has been an ligent waiver of the right teounsemust depend, in each
case, upon the particular facts and circamesgés surrounding thaase, including the
background, experience, and conduct of the accudetrison v. Zerbs804 U.S. 458,
464 (1938) (emphasis added). The Supr@mert has not particularly applied this
contextual analysis to a waiver of the rightdsetify, but lower federal courts have done
S0, rejecting arguments that defense counisalstate court must follow a specific
formula to render a waiver dfie right to testify valid.

In United States v. Edward897 F.2d 445 (9th Cir.9B0), the United States Court
of Appeals for the Ninth Circuit explaindkat it had joined other circuits and the

majority of states in concluding that the tigaurt has no duty to advise the defendant of
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the right to testify, nor is the court requiredolace a waiver of the right to testify on the
record.ld. at 446. The court reasoned that the doroule that the court has no duty sua
sponte to advise a defendant of his rightestify would be meaningless if it were
possible for defendants to obtain new triatefdy by claiming ignorance of the right.”
Id. at 447. InUnited States v. Joelspi F.3d 174, 177 (9th €i1993), the Ninth Circuit
Court held that, “[i]f the deferaht wants to testify, he can reject his attorney’s tactical
decision by insisting on testifying, speakiiogthe court, or discharging his lawyeld. at
177 (citingMartinez,883 F.2d at 761). In other wordsyaiver of the right to testify may
be inferred from the defendantenduct and is presumed findhe defendant’s failure to
testify or notify the court of his desire to do shl” (citing Edwards, 897 F.2d at 446, and
Martinez,883 F.2d at 760).
B. Discussion

In light of the foregoing standards,tener cannot establish that his counsel’s
performance was deficient. In a 2010 depositPetitioner’s lead trial attorney, Stevan
Thompson, testified aboutdltircumstances surroundiRgtitioner’s decision not to
testify. He testified that he and co-counsel explained to Petitiorteat‘ie had a right to
do and what he could get up and try tg.58Dkt. 63-2, p.3.) Thompson did not
remember Petitioner ever saying that he dtefliynwanted to testify or did not want to
testify. Rather, Thompson recalled thdit{s was not a situation where you—where

Lanny said: | want to testify, but you wiol not let him,” and “[t]his was simply a

" Other circuits use different legal standa@se Boyd v. U.S586 A.2d 670 (D.C. Ct. App. 1991) (collecting cases
under three different approaches).
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situation where, based on ydwest advice, he was followingur advice and agreed not
to testify.” (Dkt. 63-2, p. 11.)

Petitioner’s psychological tests indied that he had a less-than-average
intelligence quotient, but he was not “retadtland could understand the nature of the
proceedings against him. Many witnesses festih court that they regularly carried on
conversations with Petitioner, and that hgaaed in planning outis days, worked two
different jobs, and otherwise was abledadtion as any peon of average intelligence.

Petitioner was not a proactive client. (Dkt-B3p. 2.) As to the decision to testify,
Thompson explained:

[A]t some point, we made the decisioat to put Lanny on. | think more of

it was a concern that we did natdw what he would say on cross-

examination; how he would respondthe questions and—because | had a

lot of respect for Tom Moss [th@osecutor] at the time.

| just felt he would probably do@etty good job of cross-examining

Lanny to the point of doing everythirge could to get him upset and get

him frustrated, get him confused. | did—I felt that was going to hurt us

more than help us, | guess.

(Dkt. 63-2, p. 3.)

Under case law set forth above, becausidteer was informed as to the decision
to testify and did not assert his right by testifying firing his counsel, or asking the Court
to permit him to do so, he has not shown tletvas denied the right to testify. Because
the decision was bound uptime strategy of counsel, Petitioner has not shown that his
counsel made an unreasonable decision hgsed psychologist opinions that Petitioner

could get easily frustrated, angry, and csefd, and based up@etitioner’s propensity

for making odd, incriminating statements. Thet that counsel lthreasonable concerns
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about Petitioner testifying in an extremely sas case cannot be second-guessed in this
habeas corpus proceedir®ee Gerlaugh v. Stewalfi29 F.3d 1029, 103®th Cir. 1997).

As to prejudice, Petitioner has not providbd Court with the specific content of
his proposed testimony. His briefing mergbneralizes: “Petitionevould have refuted
the State’s theory omotive by explaining his sexualgferences, would have discussed
his relationship with the victimsnd would have testified thhé had not seen the victims
around the time of the murders. Petitioner asold have exg@lined that his statement to
Bob Donovafiwas not an admission that it was Hies print.” (Petition, Dkt. 134, p.

20.) Notably absent from Petitioner’s proposestimony are any fagtshowing that he
was not in possession of the gmot in the neighborhood before and after the shootings,
and not visibly upset afterefshootings, and did not saydado the things that Mrs.
Huffaker reported.

The Court concludes that Petitioner Baswn neither defient performance nor
prejudice resulting from the strategic decisiomad call Petitioner to testify at trial, and,
thus, this claim is subject to denial.

3. Claim C(4): Forensic Evidence

Petitioner asserts that his attorneys weedfective for failing to do more to
challenge the ballistics and shoe prinidewce tying Petitioner to the Downards’
murders. He asserts (a) trial counsel failedftectively investigad and present forensic

evidence and failed to effectively challenge 8tate’s forensic evidence; and (b) trial

8 This appears to be a mistaken reference to Brian Ravenscroft.
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counsel failed to retain qualified, independtmensics experts; (c) trial counsel failed to
adequately investigate shoe impression eadefailed to effectively cross-examine the
State’s experts, and failed to present cetapt expert testimony to rebut the State’s

experts; (d) trial counsel failed to adequaialestigate ballistics evidence; and (e) trial
counsel failed to pragly examine, obtain, test, and preserve key forensic evidence.
Rather than address these assertions separately, the Court will organize its discussion of
Petitioner’s two defense attorneys’ performaaogund each type of forensic evidence.

This is a procedurally defaultedagh that is reviewed de novo.

Preliminarily, it is important to note th&etitioner’'s challenge to the forensics
evidence is related to his request for additiahsdovery in this matter. He asserts that he
cannot show prejudice arisifigom this claim if he cannato discovery to support his
claims. Essentially, Petitioner wial like to go back 20 years time and re-test all of the
evidence, depose all of the experts, amdie a new defense for himself. For three
reasons, the Court concludes that this issnmtudent or required course of action. The
first is that Petitioner's counsdid an adequate job of inuégating the forensics and then
formed a strategy around the findings ameestigation—and a defense attorney’s
strategy is virtually unchallengeable. The secigrithat the conviatin is supported by a
wide range of witness testimony as to metigpportunity, possessi of the weapon, and

admissions related to the shooting. The tharthat the expert witnesses on both sides

° Petitioner also argues in a footnote that the trialttodecision in permitting Greenwade to testify violated
Petitioner’s due process right und®aubert v. Merrell Dow Pharmaceuticals09 U.S. 579 (1993) (Dkt. 134, p. 25,
n.11.) Petitioner argues that Greenwade was not quaiifieshder the opinion about whether a photograph anomaly
matched a nick in Petitioner’s shoe, but the trial couetraNed the objection of Petitioner’s counsel. The Court
does not treat this as a separate claint,iasiot properly presented in a footnote.
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more or less agreed with each other, aedetlis no inkling in the record showing the
testing done by the forensics laboratories thiedexpert witnessegas done incorrectly
or that different test outcomes would resulonpetesting. Federal habeas corpus review
is not a forum amenable to fishing expedition.
C. Shoe Impressions

Two shoe prints were found at the sceh@artial shoe print was found in the dirt
outside the Downards’ home, and a cast wade from the print. Another partial
impression was left in the dust near Mrswibard’s bed, and photagphs were taken of
this print. Both prints werenade by a pair of FootJoy®s. Petitioner owned a pair of
8'2 FootJoys, and Jeff owned a pair &t ootJoys. Both pairs were seized as evidence.

The State’s shoe print expert, Donna Shegéen, had about 120 hours of training
in footwear evidence, having attended clasaeght by leading experts in the field, Bill
Bodziak and Roger Davis; Shepherdson haahlzpialified as an expert in footprint
identification in the past. (S&s Lodging A-11, pp. 1851-5PShepherdson testified that,
using the photographs of the partial dustfpphotographs of the floorboards on which a
ruler was displayed to showetlhength of the floorboards, and the two pairs of shoes, she
made a simple calculation based on the hvaftthe floorboard and found she “could
eliminate the larger shoe of being outside thnge,” but she “could not eliminate at this
[early] point, the smaller shoe, tbize eight and a half shoeld(, p. 1856.) She then
used a second method, making a one-toem@gement of the photograph, whereupon
she made transparent overl@fthe bottom of the shoesing black fingerprint powder

for comparison purposes. This second test shaledame results #se first: the larger
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shoe could be “absolutelyliminated, while the smallehse could not be eliminated.
(Id., pp. 1856-59.)

As to the cast made from the other shopression found in the dirt outside the
home, Shepherdson testifieathpreliminarily, she thoughhe print could have been
made by either set of shoes, but the Statedidjive her enough time to proceed with an
in-depth analysisld., p. 1855.) Later, she revisitecethasts when she had the one-to-
one photographs for comparisparposes, and she determined that the larger shoe could
be eliminated, but the smaller could ndd. (pp. 1862-63.)

On cross-examination, Petitioner’s coelnisad Shepherdson clarify that she
“absolutely” would not and add not testify that the dust print came from a size 8
FootJoy. [d., p. 1869.) In addition, defense courisad Shepherdson repeat several times
that she didn’t believe that the angletloé camera on the dust print photo made a
significant difference in her analysi$d( pp. 1873-76.) Counsel also asked Shepherdson
if she had found some “identifying charagstics” of the shoe to use for matching
purposes, and she said she had hat. . 1878.) Counsel also had Shepherdson admit
that the preferred method in the science efdhy was to take the original photos in
black and white, but that the photoghins case had been taken in coldd.,(p. 1879.)

Having anticipated that matching the sizé 8hoe to the photograph might be
guestioned based on the quabfythe photograph, the &e also hired Dr. Eric
Greenwade, a mathematician, to creategéaliy-enhanced image, in an attempt to
match the dust print teither the size'® or 92 shoe. Greenwade explained the reason he

was retained:
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Describe the problem that was presented to you.
The basic problem as was explained to me was there was a
photograph taken that wéaken under non-optimal
circumstances. And | was askiéthere was anything that |
could do to remediate soroéthe effects that may have
occurred from taking the plagraph in a less than optimal
condition.
And what was your response to that?
My response was that | believe that this was do-able because
it followed the same procedurést we use in our day-to-day
work using the same hardwamed the same software that we
use to do our normal activities.

(State’s Lodging A-10, pp. 1747-48.)

Greenwade testified that the process was called “digital image warping,” a
“technique that had been usked over twenty years,” and that was commonly used in
areas such as medical imaging and satghtography. After firstesting a set of
unrelated shoes that he matched to a set obgheqths taken of a dust print of the shoes,
he thought that that the technology couldapelied to the actual shoes and photographs
from the crime scene and peeded to test the evidenfrom the crime scendd(, pp.
1748-51.)

At trial, Greenwade testified aboushnhethods and his conclusion that the 8
shoe matched the dust print photograph very well, and'théi® not. Greenwade used
the measurements of the hardwood floorsslatcreate an accurate measurement for the
photograph to make up for the lack of &run the photograplHe testified at length

about his complex system of analysis, and/ he matched up seveqabints to arrive at

the correction calculations and conclusions.
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Greenwade was also permitted to tgdiifat he found an “anomaly” in the
photograph that could be tched to a nick in Petitionsrshoe. Greenwade concluded:
“Based on the measures that | made encibrrected photograph, the three features
identified in the residue footprint were conesrg with the size eight and a half FootJoy
and were very much out of range wittspect to the nine and a halld.( p. 1783.)

Defense counsel objected to the testimony about matching the anomaly in the
photograph to the nick in the shoe. Calnvgas permitted to voir dire Greenwade
thoroughly in front of the jurabout Greenwade’s utter lack@fpertise to evaluate shoe
Impression evidence, witBreenwade admitting sevetahes that he had zero
experience in forensic shoe print identificatidd.,(pp. 1789-98.) As a result of
counsel’s objection, the trial court rulectdr. Greenwade was not considered “an
expert as a criminologist” or an “expert in footwear identificatiomdbke classical sense
of criminologists,” but only as an experttime field of “scientific visualization.”I{., p.
1798.) The court ruled that Petitioner’s ceals objection wentio weight and not
admissibility and said, “[T]he jy has heard your concernsdatheir concerns that go to
the weight of his testimony.'d., p. 17982

Prior to trial, Petitioner’s attorneys wefiaced with the issue that Greenwade,
Shepherdson, and Fox all had eliminatezll#rger FootJoy shoe as having made the

prints at the Downards’ residence. In aduditiat trial, Petitioner’'s acquaintance, Brian

10 petitioner also takes issue with Thompson'’s failure to reglieat his in camera voir dire questions in front of the

jury, because, in hindsight, counsel wished he would have done so. (Dkt. 63-1, p. 4&umHends no deficient
performance in this circumstance. Petitioner’'s counsel askédient voir dire questionsf Greenwade in front of

the jury for the court to emphasize to the jury that the court did not consider Greenwade a shoe impression expert,
and, together with presenting Foxéstimony challenging the Greenwade work as unnecessary and unorthodox,
counsel’s performance was adequate.
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Ravenscroft, testified that Petitioner told Ravenscroft that his shoeprint was found in Mrs.
Downard’s bedroom. (State’s tging A-13, p. 2585 et sggDefense counsel argued that
Jeff had stolen Petitioner’s shoes and woemtlto kill the Downatts. Defense counsel
called Fox to testify that he disagreed widheenwade about going &r as to positively
identify Petitioner’'s exact shoe anddffer his opinion about why Greenwade was
mistaken about the anomaly.

Petitioner asserts without support that Foxaswnqualified to assist with the shoe
impression evidence.” (Dkt. 134, p. 23.) However, the trial transcript showing that Fox
had been qualified as a fewar identification expeB0 or 60 timegprior to testifying in
Petitioner’s case. (Statd®dging A-14, p. 2696.)

Petitioner also argues that trial courstbuld have retained more specialized
experts in the fields of ballistics and fqmint evaluation ratr than relying on a
generalist like Fox! The Ninth Circuit found a similargument to be unpersuasive in
Turner v. Calderon281 F.3d 851 (9th Cir. 2002). Tieethe petitioner alleged that his
trial counsek use of a psychologist in the mitigatioimase of a capital case, rather than
an expert in the field of intoxication and braicience, amounted to ineffective assistance
of counselld. at 876. Rejecting that argument, the Ninth Circuit noted‘ftjae choice
of what type of expert to usease of trial strategy and deservafhieavy measure of

deference’ Id. (citing Strickland 466 U.S. at 691).

M petitioner also argues that his counsel did not do very much investigation before retaining Fox, but Thompson’s
deposition shows he consulted at least three other caalmsat potential expert witnesses. (Dkt. 63-1, p. 11.)
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Fox testified that he reviewed Sheptsena's work and testified that he, too,
eliminated the % FootJoy from having made the dust print or the print outside the
house, but he could not eliminate tHe.§1d., pp. 2716 & 2760-61.)

Because Greenwade’s positive identificatiorswat in line with the shoe experts’
opinions, defense counsel f@ad on the distinction betwe#re shoe experts’ opinions
that the smaller shoe “could not be elimindteased on its “configation, its class, and
its size” {d., p. 2716), and the non-shoe-expert’s opinion that only Petitioner’s shoe
could have made the dust print. Only Greemsviastified at trial that he could make a
positive identification. Fox showed how the Shepherdson phgogla not match the
nick in the shoe. Fox testified that, if Greeade’s theory was trugbout the spots on the
shoe showing on the photograph, thendgheere many spots shown on the photograph,
and that proved that Petitiareshoe did not make trghoe print in the dustld., p.
2732-33.) Fox testified at length about shoe ysisland then testified that he placed “no
significance” on the anomalies lashich Greenwade said fveuld positively identify the
shoe. [d., p. 2742.)

Fox further testified that Greenwadetvork was unnecessary and unorthodox:

Q. Mr. Fox, this computer technology [of Greenwade] . . . had nothing
to do with Mr. Greenwade’s findg as to these anomalies, did it?

A. Other than — no. Other than tfaet that he sees things in his
production on the screen. Thabgram is not for identifying
footwear. Not for identifyingndividual characteristics. As |
understand it, it is for taking photograph and in some way
digitizing it through h$ system and correcting for distortion. And
that’'s what'’s in his report. Thatigshat he’s used the system for.
That's what we discussed. And he was very open in telling me about
his system.
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Q.  Andyou've already testified & whether or not there was much
distortion in this picture, correct?

A. There is very little distortion ithe photographn my opinion.

Q. That's Donna Shepherdson’s blaid white that you're referring
to?

A. Yes.

(State’s Lodging A-14, p. 2763.)

Relying on unsupportdd/perbole rather than fa®gtitioner argues: “The result
of putting Fox on the stand walisastrous—the State evismted Fox within the first
minute of cross-examination.” This argumentverstated to the point of being untrue.
On cross-examination, the State asked Fox whether he wrote reports on the shoes, the
firearms, or the pants. He responded Heaexamined the evidea but did not write
reports. Petitioner’s counsel bolstered Fox&pmnses with an objection that there is no
requirement of written reports. The objectiwas overruled, because the court ruled the
State was entitled to know whiabx did and di not do—but the juryvas made aware by
the objection that an expert was nequired to produce a written report.

Petitioner fails to acknowledge that Fox’s job was different from the State’s
experts’ job. Fox was hired not onlyperform an independent evaluation of the
evidence, but to reviethe reports, findings, and concloss that the State’s experts had
made. Whether an expert prepares a repoitésn a matter of strategy. Without a report,

the expert’s testimony at tliaan be more flexible, not having committed his opinion to
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writing; the absence of a report also makestésk of cross-examination of a witness
more difficult for tre adverse attorney.

Fox’s credibility was strengthened by hisicessions that Shepherd was qualified
to evaluate shoe impression evidence andiband she were in agreement on several
points: that the % could be eliminated, that thé“8could not be eliminated, that neither
could testify with certainty that Petitionestioe made the impressions, and that the
photograph did not have substantial distor. This testimony set the stage for Fox’s
extended testimony that Greenwade wasargitoe impression expert, how shoe
impression experts match a particular shoatampression, how Greenwade’s work was
unnecessary because the photograpmaiidhave substantial distortion, how
Greenwade’s work substantially deviafeasim the manner in which shoe impression
experts performed identifications, and how specifics from the photographs and
Petitioner’s actual shoe did not support Greereisatheory that light and dark spots on
the corrected photograph corresded to nicks in the shoe.

Petitioner’s attorneys did an adequatewoth what they hado work with. Two
shoe print experts with extensive ekpace agreed that only a siz&&ootJoy could
have made both the dust and the dirt shqeassions. Because thlkoe size could not
be challenged, it made morense to challenge the identity thfe shoe and suggest Jeff
had taken Petitioner’s shoes and gun totkél Downards. Petitioner’'s counsel’s cross-
examination of Greenwade toast his lack of credentialss a shoe expert and Fox’s
explanation of why Greenwade was wrong wortagkther to support the theory of the

case that Jeff, not Petitioner, had killed thevdards. Pointing to Jeff as the one who
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wore the shoes on the night of the murderdally accounted for the testimony of all of
the experts and Ravenscroft.

Petitioner’'s argument that trial counsel was ineffective for failing to consult with
or retain an expert to review Greenwadetwk, despite counsel'mawareness” that Fox
“was not qualified to review the teclguies utilized by Greavade to produce the
enhanced photo” misses the point of thetsta selected by counsel that was, in part,
necessitated by the fact that the qualiBaéde impression experts agreed that'an 8
FootJoy made the shoe impressions andabiethat Petitioner admitted it was his shoe
print found in Mrs. Downard’s bedroom. Rattthan fighting the lile at the level of
dueling mathematicians—the intricacies dfage work probably auld not have been
understood by the jury anywaycounsel chose to focus on the court-qualified shoe
impression experts and a simpler argumeat tio correction was eded and that the
non-shoe expert had made elementaryakes shoe experts would not make. “That
[‘Greenwade was not a footprint expert aedlly went beyond his expertise’] was an
important distinction | think that we felt weeeded to makesaid Thompson of the
decision. (Dkt. 63-1, p. 40.) Counsel’s overall strategy regarding the evidence he had to
work with—that it was almost certainly ft@ner’s shoe print—was not unreasonable
simply because he did not hire more or different experts.

Petitioner seems to be arggithat Thompson shouldveshopped until he found
an expert who would have disagreed with 8tate’s experts on the shoe impression (and
ballistics) findings. Not so. Here, too many estpagreed that the forensics pointed to

Petitioner, and Petitioner has not been able eavsdn hint of evidence in 20 years that
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they were all wrong together. Good lawyeris not about creating favorable evidence, it
is about making the best defense thatlmamade, despite unfavorable evidence, which
is exactly what Petitioner’s counsel did.

Part of Petitioner’'s argument that Fovas eviscerated” by the prosecutor on
cross-examination also relies on the prosetautpestions about Fox’s ballistics testing
thatthe prosecutor knew fadlearly outside the scope of direct examinatiethis
guestionable behavior by theogecutor shows neither that Fox was incompetent nor that
his attorneys were ineffective. Petitioner’s counsel strategicallgatidskFox about the
ballistics on direct examination because Foread with the three ate experts that the
bullets came from Petitioner’'s Fieldmast2..However, on cross-examination of Fox,
the prosecutor began asking him questions atheuballistics. It isinfathomable that the
prosecutor did not know exactly what hesntboing when he asked Fox whether he had
reviewed the ballisticevidence in the case and then asked the question, “You don’t
dispute the firearms ballistics testimony . . wliereupon he was interrupted by defense
counsel’s objection that the question was Imelytihe scope of direct. The objection was
sustained, but, as Petitioner argues, the asMitige question left the inference that Fox
hadreviewed the ballistics reports of the State expbedagreed with the findings, but
had not testified to avoidarming Petitioner’s casdd(, pp. 2749-50.) Again, this
unfortunate colloquy was the fault thie prosecutor, who was too skilledtto know
what he was doing, but it does riollow, as Petitioner arguethat this was a reason that
defense counsel should haveameed two different expertdleither defense counsel nor

his expert need anticipate bad behaviomfthe prosecution. (Dkt. 63-1, p. 13.)

MEMORANDUM DECISION AND ORDER - 50



Petitioner further argues that his counseludth have retained separate experts to
refute the Shepherdson and Greenwaderieay, rather than having Fox analyze the
shoe print evidencendthe ballistics evidence. Petitier provides no evidence
whatsoever that any other expert of the semaewould have disaged with Shepherdson
and Fox, and does not expla factual basis that would have supported a different
opinion. Petitioner does nptovide any concrete evidence that either of these experts
were incompetent to doeftask they were hired to do. In fact, the prosecutor recognized
that both Fox and Shepherdson were expettsam field when he argued, “The defense,
ladies and gentlemen, | suggest wants yduet@ve that footprint identification is some
esoteric science”—"[o]nly able to b@de by people such as Mr. Fox and Ms.
Shepherdson.” (Dkt. 62-3, p. 37.)

As to prejudice, Petitioner simply ignoriég bottom line, which is that, regardless
of whether one or ten mathatitians testified at Petitiorie hearing, two recognized
shoe impression experts agreed that thecBuld not be eliminated and th&%ould be
eliminated, and a witnessstdied that Petitioner admittiethat his shoe made the
Downard bedroom shoe print. There wasanbbst of suspects who owned size 8
shoes. Therefore, Petitioner’s counsel’s effovith expert witnesses regarding the
forensics evidence was adequate.

D. Ballistics Evidence

The State presented testimony from twbiftécs experts, either because the

reputation of the first, Marti®ls, had been tarnishedasesult of testimony in other

cases, or, as was represented at trial, hedgolk with the Bureau of Alcohol, Tobacco,
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and Firearms at the National LaboratoryMaryland. The second expert was Rocky
Mink, the Oregon State Police Directing Crimiist in the Ontarid-orensic Laboratory.
Both concluded that the casings foundhatcrime scene were ejected from the .22
Remington Fieldmaster rifle thatvestigators had seized from Lynn Sristun cabinet.
Ols and Mink also referenced a third mwiperformed by the State of Wyoming
Forensic Laboratory

Mink, like Fox, was a general crimiragist who was qualified to testify on
firearms and toolmark identifications acdmparisons, as well as drug analysis, trace
evidence, blood alcohol, and footwear ingmens. (State’s Lodgings A-8, p. 1161.)
Mink testified at trial about his findings and conclusions:

“l found microscopic detail preseim the firing pin impression, the
extractor mark, and the ejector msitkat were of significant enough

character to allow me to conclude piegly that the cartridge case, or the

cartridge cases demonstrating that dl@tare as I've stated in my report,

fire, in, extracted from, and ejecttdm the mechanism of State’s Exhibit

64-A, the suspect Remington rife.”

(State’s Lodging A-8, p. 1147.)

Thompson cross-examined Mink on wihg firing pin impression detail from
casing to casing appeared different in thetpgraphs. Counsel also questioned Mink on
the fact that matching weapons to casings m@t an exact science, and that, earlier,
Mink had described the final stages of idisntification process as a “feeling based on

whatever microscopic detail” he observeda{€'s Lodging A-8p. 1162.) Thompson did

not make much headway on cross-examimatif Mink, as Mink was able to explain

12 A third state firearms expert, Richard Cravello ofaiyng, apparently also reviewed the ballistics evidence.
(Dkt. 63-2, p. 2.)
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himself well on virtually every point counsgliestioned. This doe®t necessarily point
to a deficiency in counsel’s performance, eémed to be attribatle to Mink’s skill at
testifying and his expeence in ballistics analysis. ®mpson understood the state of
ballistics evidence during that era: “[W]haincerned me a little bit with the whole
ballistics science of ballistics was that it doeslly come down to somebody that has a
lot of experience looking tbugh a comparison microscop@&diof knowing it when you
see it, that the striations match on the bullgts not like a fingerprint, particularly.”

(Dkt. 63-1, p. 12.) That saidhdbmpson realized the fact ththe experts agreed with each
other was problematic: “[W]hen [Fox] reviewed it he could not disagree with them
particularly as to the shell casings. Thatissially the most damaging because the firing
pin imprint usually is kinaf like a fingerprint.” (d., p. 13.)

To challenge his counsel’'s circa 19%cisions on the balliss investigation,
Petitioner unabashedly relies on a 2009 treafisengthening Forensic Science in the
United States: A Path Forwaygublished by the National Research Council of the
National Academies (NRC Report). Petitioner seéonbe arguing that the State’s three
ballistics experts in 1996 should have besticized for following1996 state-of-the-

industry standard$ and that Petitioner’s counsel should have sought out an expert who

13 Mink testified that “there’s no particular number [of points] that's established as meetirgria €oit

identification.” (State’s Lodging A-8, p. 1162.) He clarified: “The field of firearms examination comparison has
over the years conducted a number of series of tests comparing both random stria, random microscopic dietail. A
is the basic feeling or consensus of one schooledeiarfns examination and coemson that if you have

significant microscopic detail, that again you can caestly account for, consistdy produce, consistently

associate with a particular area, surface, iteneabgt cetera, it is a positive identificatiorid.( pp. 1164-65.)
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had the clairvoyance to not fol industry standards, but tse standards that were not
to be identified until many years latérThis is an untenable and unsupported argument.
Petitioner also exaggerates the impotheftreatise to his particular case. The
treatises doesot state that bullet identification is possible or unreliable; it simply says
there are no uniform standards, as Minkifiesl, and that it is possible to make these
types of identifications if the experts hasxperience at what thajo. Despite the high
standards for habeas corpus relief, Petitiquusits a superficial proposition to support
his assertion that he is entitled to relig&iven the NCR Report, Mr. Mink’s level of
certainty seems unwarranted ancarstated.” (Dkt. 134, p. 32.)
Because Petitioner’s atta@ys made a reasonablectgon to work with the
consistent expert opinions in front of therall of them in agreeent that the bullets
came from Petitioner’s Fieldmaster .22—tlugypse to fashion a defense that would
focus on Jef§ possible access to the murder vaegpather than trying to find a
champion willing to try to slay three codr experts with a single contrary opinion.
Thompson explained: “[T]he pblem we kept coming badk is: Everybody was telling
us that it looked like that gun fired the shells. We were sort of dulling our axe on it being

some other gun at that point in time.” (D&B-1, p. 16.) This was not an objectively

14 Again proffering broad generalities rattthan facts, Petitioner argues tRak shouldn’t have been used because
he “had some unusual theories about ballistics testirgdjttaat some of Fox’s views were “a little bit out in left
field.” These statements were from a deposition of DBadnenter, counsel for Paul Rhoades, in a death penalty
case arising from a 1987 murder that was before thist@n habeas corpus rew many years ago. These
statements are unaccompanied by ampfamation of the foundation for theagtments. For examglit is unknown
whether Fox was ahead of his time in 1996 and had vigavs like those expressedtire 2009 treatise, or whether
they were simply contrary to any ballistics standardsthér in 1996 or 2009. The Court finds these statements
unpersuasive without a context, which Petitioner has chosen not to provide.
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unreasonable strategic decisi®ee Stricklang466 U.S. at 691 (counsel mapake a
reasonable decision that makestipatar investigations unnecessgry

Putting aside the very real questionngfether Petitioner &gally could have
found an expert in 1996 tosdigree with the other four experts, he emphasizes the need to
have brought forward a ballisi@xpert to rebut the Marti@ls testimony based on Ols’
incompetence. For example, at Jeff ‘s praliany hearing, Ols téified that he thought
there was one extractor on Petitioner’s rilad on cross-examinan at trial, he
admitted that he had made a mistake apcetivere actually two extractors. At the
preliminary hearing Ols testified that thieng pin impressions on the evidence he
examined were limitedyut at trial he testified that lmncluded that the casings were
fired from “only” Petitioner’s gun.l¢., p. 1204.) He based his opinion on firing pin
impressions, particularly, breach-face makdractor marks, and ejector marKs.,(pp.
1205-06.)

Petitioner ignores the portion of the trianscript that shows his counsel covered
these points skillfully during Biexaminations of the experiCounsel showed that Ols
was only classified as a firearechnician and that he did not kia the requisite training
to be a certified FBI fireans examiner. (State’s LodgrA-8, pp. 1197- 1202.) The
Court ruled that Ols had “the minimum qualificas” to give an opinion on the firearms
evidence, and that his opinion “has somabgative value,” but thahe weight would be
left up to the jury.ld., p. 1204.) Counsel pointed outtdifference in Ols’ preliminary

hearing testimony about the “limited” natwgthe firing pin impressions, but Ols
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rebounded by that he had seen better andennoisressions, and had been able to make
identifications from worse #n those in this casdd(, p. 1214.)

Defense counsel also asked Ols iftha Rauland Grube case, an FBI firearms
examiner said that Ols’ tedtsr shotgun patterns were invafilOls responded that he
had been told about the FBIm¢t’s testimony, but had nevieeen given an opportunity
to read the expert’s report or doyafurther on that particular caséd.( p. 1215.) Other
cross-examination of Ols tendexlshow that he was not beespecially careful in his
testing, such as the fact that he was injumeal test-fire of a weapon because he did not
check the locking mecham before firing it (not in this case)d(, pp. 1209-11.) Despite
Ols’ shortcomings, Thompson realized hissg-examination would not be “great,” given
the fact that both Mink and kagreed with Ols. (Dkt. 63-1, p. 18.) This was a function
of the evidence and the chosen strategy basdbe unfavorable nature of the evidence,
not deficient performance.

Like the shoeprint evidence, neither counsel nor the expert he selected can be
faulted where all three experts have agriedl the bullet casings from the crime scene
matched Petitioner’s rifle. Afteretaining one expert, cosel was not required to shop
for an expert willing to proffer an apion that supported Petitioner’'s caskendricks v.
Calderon 70 F.3d 1032, 1038 (9thir. 1995). Petitioner’s counsel also did an adequate
job cross-examining both States’ expertstiow the weaknesses of their analyses. No

deficient performance is evident in the record regarding the ballistics.

15 A shotgun was not used in Downard crimes; Petitioner has not shown how the question of whether Ols was adept
at analyzing a shotgun blast, as opposed to a .22 bullegcasespecially relevant. As with much of his other
argument, Petitioner relies on broad generalizations that do little to bolster his case.
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Not only has Petitioner faiteto show deficient perfmance, he has not shown
actual prejudice, as required Byrickland Petitioner has not come forward in any
proceeding with even an inklirng show that a different exgevould have been able to
refute the findings of the State’s experisg #dhat he should bgiven additional public
funds to re-test the unanimous opinitingt were sought the 1990s.

E. Sex Crimes Kits

Petitioner also asserts that counsel coulgltlone more to independently test the
sex crimes evidence. A policeport prepared by Morgan J. Hendricks noted that there
was no evidence of “sexual contact or assauttefense wounds on or inside” either Mr.
or Mrs. Downard’s body at the time of apsy. (Dkt. 64-2, p21-22.) Officer Greg
Black testified that a sex crimes kit was damel delivered to Don Wyckoff, a forensics
scientist for the Idaho Deparént of Law Enforcement. {&e’s Lodging A-8, p. 983.)
Donald Wyckoff, supervising chast for the Idaho Bureau of Westigation, testified that
there was no semen found on eitbhee of the victims, and that the sex crimes kits were
negative. (State’s Lodging A-11, p. 18PKirs. Downard was found clothed in her
underwear top and bottom, pajatoa and bottom, and robe.té&’s Lodging B-1, p. 70;
Dkt. 63-4, p. 31.)

Petitioner has not provideayhing to show that Wgkoff performed the tests
completely wrong and missed any serfiefihe evidence of Mr. Downard’s fully-

clothed body and state lab finding of no presence of semen made it unnecessary for

5 While Petitioner asserts in a footnote that a photographsstimt'there was semen on the bedsheets, he does so
without citation to the record or providing a copy of thetpgoaph to this Court. (Dkt. 139, p. 9, n. 3.) There is
nothing in the record before this Court supporting thegsiion that the Killer left his semen on the bedsheets,
especially given that there was none found on Mrs. Downard’s fully-clothed body.
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Thompson to pursue this auge any further. Hence, there is no deficient performance,
and Petitioner has stvn no prejudice.
F. Hair Samples

Hair samples were collected from JefidaPetitioner to try to match them up to
hair samples at the scene.riatd Wyckoff, supervising crimalist for the Crime Lab in
Pocatello, testified that nothirgggnificant came of the haand fiber samples testing in
this case. (State’s Lodging A-11, p. 188Betitioner has providatbthing that would
show that Wyckoff's testing methods or chrsions should be quesned at this late
date. This claim fails for lack of prejudice.

G. Jeff's Pants

Wyckoff determinedhatthe spot on Jeff's pant®uld be blood, but the
preliminary test that was done could have beésise positive. The next step was to have
a second test performed to verify whether iswa fact, blood. The fabric containing the
spot was sent to the Serological Rese#mstitute in RichmondCalifornia, which did
additional testing and determindtht the spot had a negatipresumptive test for blood
and “could not be confirmed aging blood.” (Dkt. 139-1, pi24-25.) The State provided
the fabric to defense for testing, but nalfer testing was done. (State’s Lodging A-11,
pp. 1890-94.)

Here, perhaps counsel could have donespaut, again there is nothing to suggest
that another test would yield a differensué. Even if counsel was deficient on this
point, given the strength ofdhother evidence pointing Retitioner as the perpetrator,

Petitioner has failed to show prejudice.
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H. Conclusion

These observations froktarrington v. Richter562 U.S. 86 (2011), applicable to
either a deferential or a de novo habeapus review, appropridiedescribe Petitioner’s
counsel’s performance regardithe forensic evidence:

Stricklanddoes not enact Newton'’s tlitaw for the presentation of
evidence, requiring for every prosgion expert an equal and opposite

expert from the defense. In mangtances cross-examination will be

sufficient to expose defects in axpert's presentation. When defense

counsel does not have a solid casept strategy can be to say that there

is too much doubt about the Statesaty for a jury taconvict. And while

In some instances “evem isolated error” can support an ineffective-

assistance claim if it is “suffiently egregious and prejudiciaMurray v.

Carrier, 477 U.S. 478, 496, 106 S.@639, 91 L.Ed.2d 397 (1986), it is

difficult to establish ineffectivassistance when counsel's overall

performance indicates act\and capable advocacy.

562 U.S. at 86.

Representation is constitutionally inefliee only if it “so undermined the proper
functioning of the adversarial process,pdging the defendant of a fair trigdtrickland
466 U.S. at 686. Here, the adversasitem functioned adegtely. Petitioner was
afforded expert witness testing and analytkie State’s withess@gre cross-examined
adequately, and nothing in thecord shows that the tesgi and analysis done by the
entire cadre of experts was so inadequatedppbsite results codilhave been achieved

with a different defense expert.

4. Claim C(5): Failure to Investigate Nav Evidence of Jeff Smith’s Guilt or
Move for a New Trial

Petitioner asserts th&ihompson did nothing wheme received the new

information about the JamieilHstatement and the Robinclzbson story during the two-
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year time period when he couldveefiled a motion for a new tiiaor at least investigated
the information further.

Under Idaho law, a motion for new trialust be brought within two years after
judgment, which means after completion afileect appeal. Idaho Code 8§ 19-2407; I.C.R.
34; State v. Parrott57 P2d 509 (Idaho Ct. ApR002). Thompson received the
information on November 2, 2000, and Petigr's appeal was rejected by the Idaho
Supreme Court on May 21, 20(&tate’s Lodging B-6.)

The claim that Thompson should hailrscovered this information on his own
prior to trial, or should have filed a motiéor a new trial if it was undiscoverable prior to
trial, was presented on postrsaction appellate review (Staselodging D-1, pp. 10-11.)
The Idaho Court of Appeals addressed tlantinarrowly, characterizing it as follows:

[T]rial counsel should have discover&d.’s allegationsn his own at some

point prior to November 2000 in order file a motion for a new trial based

on newly discovered &lence of Jeff's guilt. Thislaim fails the deficient

performance prong of tHsétricklandtest because, as discussed above, the

application and supporting evidende not establish how counsel would

have discovered Jeff's threatidd. had he investigated Jeff.

(State’s Lodging D-4, p. 8.)

Petitioner’'s quarrel with how Thompsonode to bring this claim is a quarrel
based on strategy. Counsel did not bring ¢kagm in a motion for a new trial, but in a
post-conviction petition. Counsel testified thatcould have filé a motion for a new
trial, but, “at that time my thinking was tonfilize the appeal and then pursue this issue

on a post-conviction relief.” (Dk63-3, p. 9.) Petitioner offerso separate argument or

analysis on his claim—either as to the dieint performance or the prejudice prong of
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Strickland Because a hearing on tim®tion for new trial would hae resulted in the same
conclusions as were reached in the post/mtion matter, Petitioner has not shown that
he would have been granted a new trial. €fwe, counsel was not deficient for selecting
a post-conviction presentation rather tharew-trial presentation, and no prejudice
resulted from counsel’s decision not to purgese claims in a motion for new trial and
instead include them in a post-convictioti@t, where a full evidentiary hearing was
held.

5. Claim C(6): Beverly Huffaker Testimony

Petitionets next claim centers on the impbkawnt of Mrs. Beverly Huffaker.
Petitioner argues that counsebsld have done more ghow that Mrs. Huffaker’'s
testimony was unreliable. Thisaoin is procedurally defaulde At trial, Mrs. Huffaker
testified that she and her s@gott Huffaker, met with Petither early in the morning of
March 22, 1992, after they haeturned from a ganting trip to Nevada. She claimed that
Petitioner told her that “soething bad hatiappened.” She recalled the date, in part,
because Scott had won $400mdding and he used that mgn® buy a gun. Scott also
testified and confirmed that the encourgecurred on the weekend of March 21 and 22.

Thompson cross-examined Mrs. Huffakegarding her failure to tell the police
about this important late-night meeting whbay first intervieweder after the murders.
She admitted that she did mbsclose the information for over a year and half. Counsel
also impeached her recollection of the dateising her grand juriestimony, in which
she had claimed that Scott purchased the gun at the “Shikhgun” When counsel

asked her if it would surprise her to learattthe gun show occuen January instead
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of March, 1992, she insistedathshe was not with Scott whée bought the gun and that
she only later learned that he had d¢poit from a private individual. (StageLodging A-
9, pp. 1351-55.)

However, Huffaker was further impeachelen, later in thérial, the State
produced a receipt from thellee—an Idaho State Policdfwer who had sold Scott a
rifle in 1992—and the receipt wastdd February 7, some six weddeforethe
Downards were killed. Petitioner's counsepslated with the State to introduce the
receipt into evidence raththan present new testimony on the issue.

Petitioner contends that his coursdhilure to offer the testimony of the Idaho
State Police officer, or to re-call the Huffakers and question them about the receipt, was
constitutionally ineffective. This claim prexsts a classic case of counsel making a
tactical decision in the midsf a contentious trial to prest evidence in one form (a
stipulation) rather than another (thougitness testimony). Atis deposition, Thompson
testified that he believed that the receiplffed us a lot” because “the timeframe when
[the officer] sold the gn to Mr. Huffaker did not match up with Beveédyestimony.”
(Dkt. 63-3, p. 2.) Petitioner points post-trial interviews withurors indicating that they
had questioned the validity tiie gun purchase receipt, atitkrefore, had placed little
impeachment value on itd()

Ineffective assistance claims cannotidased on hindsight. Thompson’s belief was
reasonable at the time the decision was maalticularly becauséhompson had already
demonstrated through his cross-examinatinat Huffaker had failed to come forward

with this story at an appropriate time, teshe mysteriously recalled details long after the
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fact, and that she was incect when she origally pinned the d& to a gun show.
Petitioner's argument #t Thompson believeat the time of his depositidhat it might
have been a mistakmt to call the Idaho State Police officat. (at 111), Thompsos
after-the-fact regret, formed with the benefithindsight, does not prove that the original
decision was an objectively unreasonable oneldmington v. Richterthe Supreme
Court observed:

After an adverse verdict at trial even the most experienced counsel may

find it difficult to resist asking whethex different strategy might have been

better, and, in the course of that reflection, to magnify their own

responsibility for an unfavorable outcon&trickland however, calls for an

inquiry into the objective reasonabéss of counsel's performance, not

counsel's subjective state of mid&6 U.S., at 688, 104 S.Ct. 2052.

562 U.S. at 109-10.

In addition, Petitioner has not establisipedjudice. Even without the receipt or
any testimony about the receipt, defense selihad already impeached Mrs. Huffaker
sufficiently to show that shmay have been mistaken @mnfused about the date of the
purchase of the firearm. Further, Mrs. Huffakéso tied the date of this particular
Nevada trip to the anniversary of her mothelesth, a date she surely would have known
well. (Statés Lodging A-9, p. 1349.) Whether atidnal witness testimony about the gun
purchase would have added materially to the defeasgument that Mrs. Huffaker was
wrong about the date of her encounter ViA#titioner, or would hae had no effect
whatsoever, is entirely speculaiwVhile jurors stated in aftérial interviews that they

guestioned the validity of the receipt andréfore disregarded that evidence, it is

unknown what they would hawvkecided about the pinpointeate if they had to weigh
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Mrs. Huffaker’s testimony about her mothedsath against the police officer’s testimony
about the gun purchase. Other considenatiweighing in the balance were (1) the
testimonies of other witnesses who noted that Petitioner was upset after the murders
(bolstering Mrs. Downard’s story of the lateght meeting, regardless of whether she was
mistaken about the meeting having occurmegr the gun purchase or her mother’'s
death) and (2) Mrs. Huffaker’s other testiny about Petitioner’s atements regarding
Mrs. Downard (which lent credibility to hentire testimony, because she had treated
Petitioner like a son and had little tam&om testifying against himBtrickland
prejudice is “actual prejudice” and requareetitioner to demonstrate a “reasonable
probability that, but for counsel's unprofessibarrors, the result of the [trial] would
have been different.” 466 U.&t 694. Stacked against the remainder of the evidence, live
testimony on the date of the gun purchaseld/aot have been engh to amount to a
reasonable probability thatdhlresult of the trial wodl have been different.

6. Claim C(7): Petitioner’'s Good Character

Petitioner also alleges that trial counsdkefhto investigate and present evidence
of Petitioner’'s good characterckim that is procedurallgefaulted. To support this
claim, Petitioner isolates a portion of Thompsateposition testimony in which he
admits that the defenseahd have presented additional evidence of Petitlsrgantle
nature. (Dkt. 134, p. 38.) Petitioner contends thad trial counsel done a thorough job
in presenting evidence of Petitioreegood character, the juwould have seen a marked
contrast between Petitioner and Jeff Smatid would have strggthened the deferise

theory of the case.’ld.)
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Petitioner does not describe the extgdd evidence ihis Second Amended
Petition or explain how it wodlhave led to a reasonalpimbability of a different
outcome. In his deposition, Thompson testitieat he could have put on more evidence
to show Petitioner’s “[in]ability really from an emotional stipoint to be able to plan
and commit a crime like this; we caoluhave put on thaxpert testimonynot so much
character testimony (Dkt. 63-3, p. 10 (emphasis added).)

But, in fact, trial counsel did put on @art testimony that touched on that very
subject. The jury heard testimony from a n@mbf witnesses that Petitioner had a few
simple pleasures in life, wahildlike in some ways, and stuck closely to his daily
routine. Evidence waalso presented that Jeff had a troubled past, and there was no
evidence before the juthat Petitioner had that sameeéyof background. Though not
expressly “character” evidence, Dr. MaCorgiat testified about Petitiongtow 1.Q. and
his limitations in cognitivednctioning, which included Rigoner’'s decreased ability to
formulate a complex plan or to concea mvolvement. In addition, counsel offered
numerous witnesses in the defense caseief;@d the choice of which witnesses to
call lies at the heart of defense strategy.

Viewing all of the evidence, the Coulisagrees with Petitioner’s unsupported
assertion that prejudice resulted from natviling more charder evidence about
Petitioner. The Court concludes that ta@se was much less about who had the
propensityto kill the Downards, anchuch more about who hadwotiveto do so.
Petitioner’s suggested vague testimony fronshgter that he liked girls his own age

would not have countered Mrs. Huffalgedetailed and damaging testimony about
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Petitioner’s familiarity with Mrs. Huffaker'sedroom, robeand hands, and his favorable
comparisons between Mi®ownard and Mrs. HuffakeY. That testimony was essential
to showing motive; it camom a person whom Petitioner &l and trusted; and it had
nothing to do with “good dracter” or gentleness.

In addition, had Petitioner put on characiénesses, the State would have been
entitled to ask them about “events affecting tharacter trait or traits [Petitioner] has
placed in issue.See U.S. v. Lewid82 F.2d 632 (1973piving an extense overview of
what type of evidence can bsed to challenge chatacevidenceut on by a
defendant).

Based on all of the foregoing, the Court concludes that Thorgptestimony 15
years post-trial expressing some doubt alhether the defense could have drawn a
sharper contrast between Petitioner and Jeff does not establish either deficient
performance or prejudice.

7. Claim C(8): Failure to Call the Smith Brothers’ Sister to Testify

Claim C(8) is that defense counsel faitedbring forward sufficient evidence of
Jeff’s past violent and thresting behavior. Particularlfgetitioner faults Thompson for
not introducing the testimony of Vicky Smi8arver (now Rodriguez), the sister of
Petitioner and Jeff, to prove that Jeff “thexad to shoot themother, that Jeff
threatened to rape [his @], that Jeff was sexually inagpriate with [his sister], and

that Jeff had a temper.” (Dkt., p. 36.) Petitioaeister would have also testified that, in

" petitioner’s counsel described Mrs. Hia's testimony as essential to the State’s case: “She was a big key to the
case in putting together—in putting the sexual motive and the time frames incriminating—the state was presenting
some stuff they felt [amounted to] pretty incriminating statements that Lanny made duringefhenie when the
Downards were killed. All that came through her.” (Dkt. 63-3, p. 1.)
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contrast to Jeff, Petitioner was “easy going and did not have a temger.” (

Petitioner overlooks that his counsi attempt to introduce énnsic evidence of
Jeffs prior threats and violence, but was prevented from doing so by the trial court. In
light of that ruling, Petitioner has fatléo explain why it was unreasonable for his
counsel not to engage in the futile act fifong additional evidence in the same general
category. In addition, Petitioner’'s counsetigdd testimony about several incidents of
Jeff’'s unlawful behavior on cross-examimetiof Investigator \tor Rodriguez.

Finally, even if Petitioner’s counsel’'sp@rmance was deficient, Petitioner has
not established a reasonable probability thattrial court woud have admitted this
evidence if offered, or thalhe result of the proceeding would have been different if
admitted, because the eviderze nothing to davith the Downard®r the crime.

8. Claim C(9): Failure to Object to Prosecutor’s Shifting of the Burden of
Proof in Closing Argument

Yet another procedurally thulted claim is Petitioner'somplaint that his counsel
failed to object when the prosecutor shdftee burden of proof during his closing
argument. Petitioner admits ththe prosecutor gave a “cent recitation of the burden,”
but he nonetheless argues that “the &amyument that the defense had not proven ‘lies,
deceit and deception,” impropeaced the burden on the dedant.” (Dkt. 134, p. 40.)

He also contends that the prosecutor sthiftee burden when he argued that the defense

had not challenged the Statevidence that Petitioner wédxated’ on Mrs. Downard.

(1d.)
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Prosecutors are permitted to argue oeable inferences based on the record
before the juryUnited States v. Cabrer201 F.3d 1243,250 (9th Cir. 2000).
“[Clomments intended to highlighlhe weaknesses of a defendsaotse do not shift the
burden of proof to the defendant where thesprutor does not argue that a failure to
explain them adequately requires a guilty verditd reiterates thateétburden of proof is
on the governmentUnited States v. Vaandering0 F.3d 696, 7002 (9th Cir. 1995)
(citations and internal quotations omitted).

The prosecutor clearly statéte correct burden, followday what he asserted was
an unfulfilled claim made by defense ceehin his opening statement. He also
commented that Petitiorisr‘fixation” on Mrs. Downardvas not “challenged.” This did
not necessary mean that Petitiohad to do so with testimorof his own he could have
provided other evidence on this point, but did ttas permissible for a prosecutor to call
the jurys attention to weaknesses in the deferase and to point out where the defense
failed to undermine the St&eallegationssee Vaandering0 F.3d at 702, and the
prosecutds comments in this casdlfevithin that framework. Notably, the prosecutor
did not argue that Petitiorisrfailure to testify should bekan as evidence of his guilt.
See United States v. Wasserted1 F.2d 704, 709 (9th Cir. 198(holding that the test to
judge impermissible comment upon a defendassertion of his Fifth Amendment right
not to testify is whether the language us&s manifestly intended or was of such a
character that the jury would naturally ametessarily take it to be a comment on the

failure to testify).
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Because an objection on burden-shiftingugrds would have laekl merit, it was
not deficient performance fooansel to stand silent. Moreover, there is no reasonable
probability that had an objechdeen made, and had theesttjon been sustained, the
result of the proceeding walihave been different.

CLAIM D: CUMULATIVE EXPERT TESTIMONY
AND LATE DISCLOSURE OF OPINIONS

Petitioner alleges that his due process rigla fair trial was violated by the
cumulative nature of the state’s forensiperts and the late disclosure of expert
witnesses. Petitioner presentets ttlaim to the Idaho appellate courts, citing federal due
process principles (State’s Lodging Bpp, 37-38), but the Idaho Court of Appeals
addressed it only as a state-law abuse-of-gliger claim. (State’s Lodging B-3, pp. 8-
10.) Therefore, the Court concludes ttiet claim was properly presented but not
addressed by the Idaho appellate coumsitling it to de novo review here.

Petitioner cites no case law in support af ¢laim. On direct appeal, he cited only
to broad due process principles, such as tight‘to fair opportunity to defend against
the State’s accusations,” fro@hambers v. Mississippt10 U.S. 284, 294 (1973), and
the fact that “due processflexible and calls for procedal protection as a particular
situation demands, froMorrissey v. Brewer408 U.S. 471, 48(1972). The Court
concludes that there is nowerning precedent supporting a “cumulative experts” claim.
There is no allegation that Petitioner sbufyinding for additional experts and was
denied necessary experts by the trial court, such that he did not have a “fair opportunity”

to defend himself.
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In addition, while the expert disclosarerere made late in the disclosure time
period, they were stillvithin the time period, and, thustR®ner’s branding of them as
“late” is misleading. The expert report of.05reenwade was disclosed to defendant on
January 10, 1996. The trial wariginally scheduled for daary 22, 1996. The trial was
moved to March 26, 1996, as a result of a change of judge. (See State’s Lodging B-1, pp.
30-31.) Between January and March, Petititnattorneys andxpert Richard Fox
reviewed “a copy of Greenwade’s reportpeatedly talked to @heven met with Mr.
Greenwade, and went over his reports and foljrior to trial.” ($ate’s Lodging B-2,

p. 13.) Therefore, Petitioner hadequate time before the acttral date to determine a
strategy to rebut the expert's testimony areksadditional fundingif needed. There is
no allegation that Petitioneosght and was denied antersion of time to procure
additional experts.

Because this entire claim is unsupportechrt find in law, it is subject to denial.

CLAIM E: INADMISSIBLE CHARACTER EVIDENCE

Petitioner asserts that the prosecutidtiisory that Petitioner was attracted to
older women with large breasts was imaskible character evidence designed to
introduce a motive fothe murder of the Dmnards.” (Dkt. 134, p. 42.) Petitioner alleges
that the prosecution never provided anyusebetween Petitionand Mrs. Downard.

In his state court action, Petitionepbght this claim under Idaho Rule of
Evidence 404(b), asserting tliae evidence shddinot have been admitted because it
was another crime, wrong, or act that was more prejudicial than probative as to his

character. The ldaho Court of Appeals regeldihat argument, recognizing that Idaho

MEMORANDUM DECISION AND ORDER - 70



Rule of Evidence 404(b) generaltyevents the admission ofguious acts to establish a
person’s character for the purpose of showiiraj the person acted in conformity with
that character in a given situation.

The evidence at issue is as follows:

Huffaker testified thaBmith had repeatedtpld her that he like
older, heavier, grandmotherly-lookimgpmen. After the Downards were
killed, Smith commented to Huffakérat she resembled Mrs. Downard,
comparing their hands, bodies, peniand bedroom décor. Smith gave
Huffaker a bathrobe he said was like the one Mrs. Downard had. Smith also
admitted to Huffaker that he had besrthe Downard’s home on the day
they were killed.

(State’s Lodging B-3, p. 12lh addition, Mrs. Huffaker also testified that Petitioner
frequently bought her flowers and was verpg®us. (State’s Lodigg A-9, p. 1356.)

On the date the Huffakers believed Downards were killed, Scott Huffaker
testified that Petitioner had left a white raseder the left windshield wiper for his
mother, because Petitioner “always liked gorimy mom things.” (State’s Lodging A-9,
p. 1374.) Scott also testified that Petitiom@as teary-eyed and upset on that nigiit, ©.
1375.)

In considering the claim, the Court of Appeals concluded:

Huffaker’'s testimony about Smith’s preference for older, heavy-set

women and his infatuation with Mr®ownward was not in itself evidence

of a crime, wrong, or act of Smitb prove he acted in conformity

therewith. Rather, Huffaker’s testany was relevant to establishing a

possible motive and intent on Smith’s p&kte further hold that the district

court did not abuse its discretion imnctuding that the probative value of

the questioned evidence was not suligiby outweighed by the danger of

unfair prejudice.

(Id., pp. 13-14.)
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Assuming for the sake of argument that Petitioner exhaugdestbel due process
claim arising from Mrs. Huffaker’s testimonthis Court must determine whether the
Idaho Court of Appeals’ opinion is contraryfexleral precedent. The federal courts have
recognized that “the erroneous admissiorwélence that is relevant, but excessively
inflammatory, might rise to thevel of a constitutional violation.Lesko v. Owens81
F.2d 44, 51 (3d Cir. 1989) (collecting casesge Romano v. Oklahon&l2 U.S. 1, 12
(1994) (considering whether admission of evietso infected the trial with unfairness
as to make the resulting convictia denial of due process”).

Common evidentiary stands across state and fedguaisdictions permit the
admission of evidence to showotive or intent. The Court agrees that Mrs. Huffaker’s
testimony was relevant to Petitioner’'s motama intent, and was not focused on other
bad acts or wrongs. The Court also agrees that the evidence was not of the type that
“appeals to the jury’s sympats, arouses its sense of horprovokes its instinct to
punish, or otherwise may cause a jury teeb@s decision on sortieng other than the
established propositions in the cadeeskq 881 F.2d at 55. An age gap or other
differences regarding attraction of one adulanother is not “excessively inflammatory.”
In addition, the very relevant testimonytiMrs. Huffaker—an older woman who was
someone Petitioner liked and trusted—began to notice Petitioner drawing comparisons
between her and Mr®ownard is probative as to wiiretitioner wouldhave killed the

Downards:® Petitioner has not shown that his riglhdue process arafair trial were

18 With all due respect to Mrs. Huffaker, the Court fitids only description in the record of her physical
appearance is from the prosecutor during a pretrial hearing, who described Mrs. Huffakegs\8¥ years old, as
a “ fat old woman with large breasts.” (State’s Lodging A-5, p. 90.)
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violated by admission of Mréluffaker’s testimony. Thereforbabeas corpus relief is
not warranted.

CLAIM F: DUE PROCESS VIOLATIO N BY ADMISSION OF JAILHOUSE
INFORMANT JAMES SWOGGER’S TESTIMONY

Petitioner’ entire argument & Claim F is as follows:

The testimony of jailhouse infoant James Swogger was extremely
unreliable and its admission violatediBener’s due process right to a fair

trial. Swogger lied to Detective Rodugz and lied to Prosecuting Attorney,

Tom Moss. (See Attachment KK, Staté’odging B-1 (Appellant’s Brief,

State v. Lanny Smith, &tho Supreme Court Dockib. 23515, pp.68-70)).

Admission of his testimony was hightyejudicial and Petitioner asserts

that, at a minimum, Swogger expectedbtain some benefit in exchange

for his testimony.

(Dkt. 134, p. 43.)

Petitioner presented this argumenthe Idaho appellate courts, citihdly v.
Virginia, 119 S.Ct. 1887 (1999) (plurality dsion addressing admissibility of
accomplices’ confessions thatulpate a criminal defendg, for the proposition that
evidence should not be admdtanless it is reliable. (Stls Lodging B-1, p. 69.)
Petitioner further argued that the Idaho Cadirhppeals “should establish a new rule in
assessing the admissibility of this typaestimony.” Petitioner suggested a seven-factor
analysis for assessing reliabilityd() Nevertheless, the Idaho Court of Appeals stated
that this issue was presented “without citatimany authority,” and, thus, would not be
addressed.

Because Petitioner presented some authadgking a broad extension of the rule

in Lilly, and the Idaho appellate courts did not acknowledge Petitioner’s authority, the

Court reviews the claim de novo. On habeeview, Petitioner has cited no authority.
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This Court concludes thailly, cited in the state appellatecord belowgdoes not support
Petitioner’s claim. Swogger recanted and theéarned to his testimony, and cited as the
reason for his earlier recantation real anddkened retaliation from other inmates. The
trial court ruled that it codl not find Swogger “inherentiycredible based upon the
evidence supplied”—which was testimonyrfr&éwogger, another inmate, and a jail
deputy. (State’s Lodging A-4, p. 558.) “[W8ther Mr. Swogger is telling the truth or
not” would be left to the juryo decide, the Court ruledd()

Because there is no precedent showiag such a circumstance amounts to a
constitutional violation rather than a creititip question for the jury, Petitioner’s claim
must be denied. “New rules” of procedwaannot be created on federal habeas corpus
review.Teague v. Lanet89 U.S. 288 1989).

CLAIM G: PROSECUTORIAL MISCON DUCT BY VOUCHING FOR THE
STATE'S WITNESSES DURING CLOSING ARGUMENT

Petitioner alleges that the prosecutor iogarly vouched for vimesses, misstated
facts as to why Greenwade was hiredtest evidence nam the record, and
misrepresented the ieence by telling the jury that Bgoner had a “fixation” on Mrs.
Downard. (See Attachment KK, State’s LodgiB-1 (Appellant’s Brief, State v. Lanny
Smith, Idaho Supreme Court Docket No. 2353/ 70-72)) This claim was presented to
the ldaho Supreme Court on direct appeditiBeer argues that, to the extent that this
claim was not “federalized” during the state ¢aeview process, diot appeal counsel is
to blame. The court concludes that eitherarmfEDPA deference or de novo review, the

claim fails.
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1. Standard of Law

A prosecutor in a criminal case hasatigation to avoid peppering his opening
and closing argument with “assertions ofgmmal knowledge” or “improper insinuations
and assertions calculated to mislead the juBgrger v. United State295 U.S. 78, 88
(1935)). “Improper vouclmg typically occurs in two site@ns: (1) the prosecutor places
the prestige of the government behind a asgby expressing his or her personal belief
in the veracity of the witness, or (2gtprosecutor indicates that information not
presented to the jury supp® the witness's testimonyJnited States v. Hermanek89
F.3d 1076, 1098x¢th Cir. 2002).

2. Discussion

Petitioner argues that the prosecutoprioperly vouched foJeff Smith, Beverly

Huffaker, Victor Rodriguez, Donna Sheptison, and Eric Greenwade. Petitioner has
presented this argument in wholesale fashiathout pointing to secific places in the
closing argument where the “vouching” occurrggon its review of the trial transcript,
this Court notes the prosecutor used phrases such as: (1) “Believe me, ...”; (2) “I'm not
going to say it was a lie. It was a mistaieit it certainly wasn't perjury”; (3) “If we
were out here trying to deceiwyou and trying to hide evetice and trying to manufacture
evidence, why would we havgought that receipt in and given it to you... That was
brought to you by us;and that Mr. Greenwade had “ieqrable credentials.” (State’s
Lodgings B-1, A-14.) However, both the pegsitor and the judge admonished the jury
that the lawyers’ argument was not testing or evidence. (State’s Lodging A-14, pp.

2883, 2885.) In addition, ¢hprosecutor also stated:
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[Defense] [c]ounsel has made a challenge at the end of his argument,

Mr. Thompson. And that is make theafgt stick to the facts. And | want

you to hold me to that. And if | @t stick to the facts, you disregard

anything | say if you don’t’ think i been a provendain this case.

(State’s Lodging A-14, p. 2873.)

The Court has read the entire closinguanent and does not find anything so
inappropriate that it should have been s&itkThe prosecutor’'s comments are part of an
argument and a manner of speaking, rather déimaattempt to persda the jury to take
the prosecutor’s word for facts or credibility.

Petitioner also argues that the prosecuoisrepresented ¢hevidence by telling
the jury that Petitioner had a “fixation” on MrDownard. A “fixation” is at the least a
preoccupation, and at the most, an gbsm. Mrs. Huffakeprovided sufficient
testimonial evidence that Petitionersyareoccupied by Mrs. Downard.

Petitioner has not shown that the prosecutor violated Petitioner’s due process
rights by the manner in which he presertedargument. No relief is warranted on any
aspect of this claim.

CLAIM H: INEFFECTIVE ASSIST ANCE OF DIRECT APPEAL

Petitioner alleges that direct appeal calingas ineffective for failing to raise
issues that (1) petitioner was deprived af tight to present a defense in excluding

evidence of Jeff's threatenirand violent history; and J2he prosecuting attorney

improperly shifted the burden pfoof in his closing argument.
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Because the underlying claims that Petiér believes should ha been asserted
on appeal are without merit, as discusdaalva, the ineffective assistance of appellate
counsel claims are s without merit.
CLAIM J: BRADY CHAIN OF CUSTODY OF EVIDENCE

With disclosure of the Rodriguez file, Petitioner’'s habeas counsel saw, for the first
time, chain of custody reporfgr the gun, bullets, shoesjgother items that referred to
breaks in the chain of custody. The itemagl been passed between various experts in
different states, including Petitioner’s owrpext, as the trial transcript reflects.
Petitioner alleges that the prosecutor failed szldse this information to defense counsel
in violation ofBrady v. Maryland 373 U.S. 83 (1963). Itypical overbroad and
undersupported fashion, Petitioner asserts: “tdaticounsel been aware of the issues,
Smith would not have been convicted, esaky given the scarce physical evidence
purportedly connecting him the homicides.” (Dkt. 134.)

None of the nevBrady claims have ever been presahto the state courts. While

it is unclear whether Petitioner$iaxhausted these claims in state court, it is clear that
Petitioner’s claims are without merit, artldys, the Court will address them without
regard to exhaustiosee28 U.S.C. § 2254(b)(2).

3. Standard of Law

While defendants lv& no general constitutional rigto discovery in criminal
proceedingsWeatherford v. Bursey#29 U.S. 545, 559 (1977), due process requires that
the prosecution disclose evidence favorablan accused upongeest, when such

evidence is material tguilt or punishment, includg impeachment materidrady v.
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Maryland, 373 U.S. at 87Giglio v. U.S, 405 U.S. 150 (1972). “Material’ evidence is
any evidence for which there is a reasonabddability that its diclosure would have
changed the outcome of the proceedarg] a “reasonable probability” means one
sufficient to undermineanfidence in the outcomélnited States v. Bagle$}73 U.S.
667, 682 (1985). Thereathree components ofBaady violation: (1) the evidence at
issue must be favorable tioe accused; (2) thevidence must have been suppressed by
the state, either willfullyr inadvertently; and (3) pjudice must have ensuestrickler v.
Greene 527 U.S. 263, 281-82 (1999).

As to chain of custody issues atlirihe prosecution must introduce sufficient
proof so that a reasonable juror could find that the evidencesubstantially the same
condition as when it wataken into custodyJnited States v. Harringtqr923 F.2d 1371
(9th Cir.),cert. denied502 U.S. 854 (1991). A defect in the chain of custody goes to the
weight, not the admissibility, dhe evidence introducednited States v. Robinso®67
F.2d 287, 2929th Cir.1992) abrogated in part on othegrounds as recognized in
Ortega—Mendez v. Gonzalets0 F.3d 1010, 102®@th Cir. 2006). “Phgical evidence is
admissible when the pesibility of misidentification oalteration is eliminated not
absolutely, but as a mattef reasonable probabilityUnited States v. Comp369 F.3d
925, 938 (6th Cir. 2004) ctian and punctu#on omitted).

4. Discussion

Chain of custody evidence is importavtien it is unclear whether someone has

tampered with the evidence since it was taikeo custody, or wéther the evidence a

party is attempting to present at trial is tie# same evidence thats retrieved from the
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crime scene. In this casepert withess testimony was necegda give meaning to the
evidence. Petitioner has not alleged that thdesce was altered before or after experts
reviewed it. The fact that thexperts all agreed on the ingatory nature of the ballistics
and shoe print evidence makeven more difficult for Petitiner to show that challenges
to the chain of custody would have begwven substantial weight at trial.

Respondent persuasively argues that¢kaerd does not defitively show that
Petitioner’s counsel did not receive the chai custody evidence. Petitioner’s counsel
was an experienced crimiratorney who surely knew (ihat police were required to
keep a chain-of-custodgport, (2) that he did not have a copy of it (if he did not), (3)
that the evidence had been passed between several @xgensral states; and (4) that
he could get a copy of tlhain-of-custody report fromie prosecutor. Petitioner’s
habeas corpus counsel has not obtainedfalaait from trial counsel stating that the
chain-of-custody record hadteeen disclosed. However, for the sake of argument, the
Court assumes that habeas counsel beligd€ounsel did not receive the reports
because she did not see them &léin the case file, and that trial counsel did not receive
them.

The Court further agrees with Resylent that no prejudice resulted from any
nondisclosure of the reports. Thompson kinew many people had handled and tested
the evidence, and he very well could hémenulated a strategy around breaks in the
chain of custody by investigating whetheegvexchange of the evidence between each
expert had been documentéte could have demanded thla¢ State bring all of their

custodians to trial for fountian purposes. However, he didt, because such a strategy
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would not have led to anythirexcept an even lengthier trial and an annoyed jury. Had
Thompson challenged the chain of custodywbeld have had to assert that someone
altered or replaced the real evidence before it reached the eapedrtsee woud have had
to make that argument in the face of thaet&ts experts identifyinthe evidence (which
they did at trial in preface tiheir testimonies). There is matg in the record showing
that a chain-of-custody defemgould have been successful.

Turning to the trial transcript, the Ga concludes that the prosecution laid
adequate foundation for the evidence that adisitted, further diminishing the value of
the allegedly withheld chain-of-custody refsotOfficer Greg Black testified about the
manner in which the bullet casings wergiexed from the Downards’ house. First,
investigators photographed the casings tesimall yellow identifying placards. Next,
Black marked an evi&hce envelope, using with the same yellow placards from the
photos. He used the lip of the envelope mosthe casings into ¢henvelope. At trial,
Black noted the writing on the exterior oktenvelopes showed that the exhibits had
been sent back and forth to different lalnsl experts. Thompsdrad no objections.
(State’s Lodging A-8pp. 945-950.)

Officer Black further testified about atiging the autopsy, and how he had seen
the bullet fragments retrieved from the victinbodies, and how he placed those in a
plastic container and then in an evidenceetope, and had marked them accordingly.
(Id., pp. 955-56.)

Officer Black identified thg@roperty record for the tennis shoes. He noted that he

had marked the date and inisi@n both of the shoes hetrieved from Petitioner’s room.
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He identified the shoes marked as ExhiBiisA and 30-B as the same shoes he had
retrieved. The shoes were admitted without objection,. gp. 972-73.) Officer Albert
Thompson similarly identifiethe shoes he retrieved from Jeff's home by showing his
initials, “AT,” on the inside tag of eaclnge. He recognized ttshoes taken from Jeff
because one of the shoes “still has sonteefwell, it looks like mdar and mud to me.
Still embedded in the bottom of the shoe.’biftpson identified the shoes as being size
9%. (State’s Lodging A-8, p. 1012.)

Officer Paul Wilde testified that, whehey received a report on the casings, it
showed a number of possibeapons that may have fired the casings. Several guns
listed were Remington 500 serigftes, and so he thoughtutas necessary to exclude the
rifle Lynn Smith had showed them. (Stateodging A-8, p. 1094.) Officer Wilde
identified the Smith rifle at trial by itsame, model, model nurar, and serial number,
which were recorded in the reports and nec& Lynn Smith when the rifle was taken.
(Id., p. 1095-97.)

At trial, there was no controversyer which shoes were taken from Jeff and
which shoes were taken from Lanny. Themes no question that the Smiths owned size
8'2 and 94 shoes, and that Lanny woreakar shoes than Jeff. A siz&29shoe box was
taken from Jeff, and Jeff's siz&fshoes had about one inehmud caked on them from
all of the yard work he had just completadhile Lanny’s shoes had been cleaned before
they were taken into custody.

Petitioner makes much of the fact thaitadice report mistakenlghowed that the

812 sized shoes were retrieved from Jeff, but taat was known at trial, and the defense
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team did nothing about it at trial. (Dkt. 1,32 53.) That is because the rest of the
evidence showed thaeff's shoes were'Q and Petitioner’s were'8, and the officer

who retrieved each pair of shoes had his owtrals in the shoes, and so there was really
nothing to contest.

Petitioner also boldly asserts that the newly-disclosed files revealed for the first
time that a latent fingerprint of Jeff &mwas found on the Bushnell scope of the
Remington Fieldmaster. Petitioresserts that trial counsel didt have this information.
(See Dkt. 134-9, Attachment MMM.) Ratv&erchusky, supervisor of the Idaho
Department of Law Enforcemefiaitent fingerprint section,” is the author of the report,
as noted on the first page.cibunsel did not receive the sedopage, thethey should
have requested it, because page one spgsitive — see back.” Surely, anyone reading
the report—and especially a criminal defeastorney—would wartb know what the
positive identification on the back of the reppshowed and woulbave requested it from
Kerchusky. In fact, page two of the repodtes: “On — Martin Ols — 4 identifications
made from rifle. One latent print of valoemaining on Bushnell scope.” (Dkt. 134-9, p.
9.

At trial, Kerchusky testified that the fouegular and one latent prints (five total)
matched Expert Martin OIs’ prints. (Staté.odging A-10, pp. 1738-39.) Detective
Victor Rodriguez testified to the same. (Dk84-9, pp. 8-9.) Petdner’s out-of-context
interpretation of the report is that Kerchustynd a latent print on the scope and did not
bother to try to match it to Ols or Jeff (wthat would be the case when his job was to

identify all of the prints is illogical). To the extent that it is necesgarthe report to be
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interpreted by the person whaepared it—Kerchusky—he did so at trial, and dispelled
Petitioner’s theory. Petitioner has no real arguointieat he could he brought the report
into court and cross-examined KerchusKy isaying that the report meant something
other than what he intended it to say. This argument is close to frivolous.

In conclusion, Petitioner has not showatthis defense counsel did not have the
chain-of-custody reports kept in this eabdleither has Petitioner shown materiality,
defined as evidence sufficient to undermionafeence in the outcome of the trial.
Neither has Petitioner shown that prejudiesulted from not havingr using the chain-
of-custody reports. Acedingly, Petitioner'8Brady claim fails.

CLAIM K: BRADY DISCLOSURE OF PRIOR BAD ACTS OF JEFF SMITH

Detective Victor Rodriguez previoustiyd not disclose that he kept in his
possession a separate file on Jeff SmithtiBeer now argues: (1) the reports would
have impeached Rodriguez when he testiffeat Jeff's backgund did not include a
significant amount of violence; and (2) tfeports would have impeached Jeff Smith
regarding proof of his violent hare and past threats to killgae, especially with a .22.
(Dkt. 134, p. 61.)

Petitioner overvalues the file as arpmachment tool for Victor Rodriguez’s
testimony. Petitioner argues thihe prosecution did not reveaiat, in October of 1993,
during a time period when Jeff Smith hadatiory rape chargeending, Detective
Rodriguez wrote to the prosecuting attort@yotify him that Jeff Smith had “displaced
acts of violence on his two ex-wives, evernite point of holding gun to their heads.”

(Second Amended Petition, p. 60.) In thiégdle Rodriguez recommended that Jeff be
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placed on a sex offender caselabhe received probationld() Petitioner argues that this
information contradicts Roayuez’s trial testimony:
Q. Officer, Rodriguez, you've dicated that Jeff Smith was not

considered by you to be aspect in July and August of
1993. You were aware, weyeu not, of Jeff Smith’s

background?

A. Yes.

Q. And that background included a significant amount of
violence?

A. I’'m not aware of a signifiant amount of violence, no.

Q. You were not aware of Jeff Smith threatening his ex-wife,
Julie Woodall, with a .22?

A. I'm aware of that situatiorBut not with a .22, | don’t believe.

*

* *

You did tell the grand jury, did you not, that Jeff has a
background of wife alse and physical abuse?

A. | recall | did.

Q. Did you consider Jeff Smith b dangerous in June of '94?
A. | don’t believe so.
(State’s Lodging A-10, p. 1675.)
Rodriguez certainly may have bestempting to minimize Jeff's history of
violent and threatening belkiar. However, the problematfeature of Petitioner's new
argument is that his counsel would haverbbaggling over subtleties in word choice

with Rodriguez. For example, what condtisia “significant amount of violence” and
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whether a person is “dangerous” is a mattesontext and opinion. When asked about
Jeff’s specific instances ofalence on cross-examinatidRpdriguez aknowledged the
instances, and he may have been correcMiatdall was not threahed with a .22—but
instead with a shotgunSéeWoodall Declaration, Dkt. 134-3, p. 17 (describing the gun
twice as a “shotgun”). Wheth@etitioner would have gottemyamileage out of this line

of questioning is entirely speculative. Therefogven though the file was suppressed, no
prejudice resulted.

Petitioner’s second argument is that Y¥hetor Rodriguez file could have been
used to impeach Jeff. However, the trial ¢dwad ruled that counsel could ask about
incidents of violence, but not introduce extrinsic evidence to impeach Jeff. Therefore,
Petitioner has not shown that the incidentsiofence in theife would have been
admitted, had #y been known.

However, backing up to the issue opptession regarding impeachment of Jeff, it
Is important to note that the Rodriguez filentained references to public police reports
on Jeff Smith, and Petitioner hadual access to Jeff, Jeff's ex-wives, and other victims
listed in the police reports—informatidtetitioner obviously possessed. Petitioner’s
counsel knew about Jeff Smith’s domesticlence against his wives, because he
guestioned Victor Rodriguez drOfficer Stimpson in detaileut the incidents. (State’s
Lodging A-8, pp. 1082-87.)

In summary, Victor Rodriguez was remissot providing his personal file on
Jeff Smith to the defengeam. However, PetitionerBrady claim fails because the

information in the file was not material-hich is defined as evidence sufficient to
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undermine confidence in tloaitcome of the trial—and no prejudice ensued. Petitioner
argues that no reasonable juror wouldéneonvicted Petitioner of murdering the
Downards if the Victor Rodriguez file ddiag the additional viaént behavior of Jeff
Smith, or Rodriguez’s knowledge of it, had beksclosed. The Court disagrees. The trial
court limited the admissibility ahe type and content of Jeffsior bad acts. In addition,
more discussion of Jeff's bad acts still wabdlb nothing to disturthe evidence showing
that Petitioner had motive, opportunity, and apaen, and that he left his shoe print at
the crime scene.

CLAIM L: BRADY ALTERNATE SUSPECT INFORMATION

Petitioner alleges that the newly-disclogaekstigatory file shows that the police
had alternate suspects in mind that wereendisclosed to Petitioner's counsel. While
this meets the first prong 8frady, there is no prejudice in light of the substantial
evidence that Petitioner was the perpetrator.

Petitioner argues that the file shows pokoew there was an fxen, bitter hatred”
between Mr. Downard and his boss, and bsboss eventually foed him into early
retirement. However, there is no evidencggasting that Mr. Downard’s boss killed Mr.
and Mrs. Downard. In fact, this type @¥fidence would seem to cut the other way—Mr.
Downard was the one forcedleave the company, and thwsuld have more motive to
harm his boss, than vice versa. Petitioneri@evidence whatsoavthat this was a
viable option upon which to build a defense.

In addition, police did not disclosedatthere was a general report of a semi-

automatic .22 pistol that was stolen fromldaho Falls residence between February and
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March 1992. There is absoliyteno other evidence showirigat another person with a
gun stolen from an Idaho Falls residershot the Downards, based on evidence
surrounding the scene of the crime. In addition, the evidahic@l showed that the
murder weapon was a riflapt a semi-automatic pistol.

At trial, the police investigatoesxplained how they began the murder
investigation by identifying all of thpeople who hatiad recent contact with the
Downards. They realized the shoe prints wiesen FootJoys and that Jeff had been at the
Downards’ home, which quickly led them tospect Jeff, who owned a pair of FootJoys.
Early on, Lynn Smith thwarteithe investigation by responding investigators’ questions
about whether the .22 had baesed recently by saying thahiad not been used in some
time, and that he had the key to the gunmeatband had been awayNevada during the
time period in question. As soon as it becmewn at Jeff's preliminary hearing that
Lynn had given Petitioner the gun, the inigeation shifted to Petitioner. Mrs. Huffaker
provided the critical testimony that Petitioner ltatfessed to her that he had been to the
Downards on the day of the murder.

The Court finds that the record contamkrge amount of evidence that the
murderer was one of the Smith brothers,eathan Mr. Downard boss or an unknown
person wielding the stolen pistol. While tBeurt does not condorike withholding of
other potential perpetrator evidence by the gcasion, there is nothing in the record that
shows that either of these two leads would Haaen fruitful, and, ifact, they are quite
far-fetched Cf. Downs v. Hoyt232 F.3d 1031, 1037 (9@ir. 2000) (holding that

undisclosed evidence of sevideads in the sheriff's fiewas not material because
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defendant's theory that they might havkpbéd his case was speculative and he did not
show how the evidence mighave altered the outcome). Therefore, no relief is
warranted on this claim for lack materiality and prejudice.

CLAIM M: BRADY FAILURES RE:
JAILHOUSE INFORMAN T JAMES SWOGGER.

James Swogger, Jr., a jailhouse informeagtified at trial that Petitioner
confessed to killing the Downards with @ @nd raping Mrs. Downard after killing her.
He claimed that he had not received a deamnof his criminal cases, but did receive a
promise to be moveid another institution for safety. (Stat¢.odging A-10, pp. 1550-
81.) He acknowledged at trialahhe understood the penalby perjury in a capital case
was potentially deathld. at 1563.)

However, in a 2011 unswotelephone interview initiated by Petitioner’'s habeas
counsel Elisa Massoth, Swogger recantedrlaktestimony, some 15 years after the
main event. (Exhibit 134-1)1Petitioner now alleges thtite prosecution violate@rady
by failing to disclose that Swogger (1jtiated contact with the police, (2) was
threatened with prison if heifad to testify, and (3) obtaindaknefits in exchange for his
testimony. In that interview, Swogger and Massoth discussed whether Swogger was
willing to sign a declaration immediately. Swoggaid he would sign it, but, in the five
years since that interview, he has not demeBecause this claim is based on unsworn,
speculative information provided by a wissewho is on his second recantation many
years after the trial, the Court concludesttho relief is warranted. As the Court will

explain, Petitioner has not met any of Brady factors in his proffer of Swogger’'s
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second recantation.

Recantations are viewed byetbourts with suspiciorsee, e.g., Olson v. United
States 989 F.2d 229, 231 (7th Cir923), and this one is no exception. It is far from clear
when Swogger has lied in this case and whenasetold the trutiThe record reflects
that Swogger’s claims have evolved and sHifteoughout the history of this case. His
newer recantation falls in line with thaadlition. Swogger now asserts that Lanny never
told Swogger that he killed the Boards or rapetrs. Downard.

Swogger’s initial recantation occurred befarial. On May 14, 1995, Swogger
wrote a letter to Victor Rodriguez statirfg’lease do not continue to harass me. If | am
forced to take the stand, you will regret therds out of my mouth because I will have to
tell the truth which is | do not know a thin§o you and everyone else should leave me
the hell alone.” (State’s Lodging A-10, p. 1569-70.)

At a pretrial hearing on a motion in line to block his testimony, Swogger made
another about-face and claimedtthe was lying in the letter when he said he did not
“know a thing.” (States Lodging A-4, p. 395.) At that sarhearing, he said, for the first
time, that Petitioner had told him that he pérs. Downard after she was dead. At trial,
Swogger testified that Petitionkad confessed to killing tH2ownards with a .22 caliber
gun and that he raped Mrs. Downard a$fee was dead. Defense counsel then cross-
examined him, exposing that he had testifiecorrectly at the @trial hearing about
whether he had a pending charge for child molestation. {$taidging A-10, p. 1567.)

At trial, Swogger admitted that he wasking for a deal on his criminal charges

when he first spoke with investigatorkl.(at 1568.) Defense counsel also brought up the
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Swogger letter to Rodriguez ththteatened, “if forcedo take the stand, | will have to tell
the truth which is that | do not know a thingld.(at 1569-70.) His position at trial was
that he held back, as a “trump card,” thediaaidnal detail that Petitioner said he had raped
Mrs. Downard. Id. at 1570.)

Defense counsel also produced a sedetter Swogger had written to a trial judge
in his criminal case, asking for a reductiarsentencing, witlthe following threat:

If you are not willing to agree tihese terms, #n you should

seriously reconsider calling me for ngstimony. And don’t bother sending

a transport for me to come before the trial. Because unless | have one of the

terms in writing by the proper authies, | will not come no matter what

you do to me or how mudime you give me.”

(Id. at 1574.)

The defense also presented anoteate who testified that Swoggereputation
for honesty was not good. (Staté.odging A-13, pp. 2546-60.)

Petitioner points to a series of discnepias between Swogger’s prior and current
versions of events to support his claim {l26t years ago, the prosecutor should have
disclosed the current, ratheaththe past, allegations $vogger. First, during his in
camera testimony for the motion in limine andlttestimony, Swoggedestified that he
did not even know who Victor Rodriguez svantil Rodriguez called him in Burley and
asked to meet with him. (St&d.odging A-4, p. 387; Stat® Lodging A-10 pp. 1559-
60.) In the 2011 interview witRetitioner’'s counsel, Swoggsaid he wrote directly to
Detective Rodriguez to offer to testify.

Petitioner faults Rodriguez for not disclegithat Swogger contacted him first,

rather than Rodriguez contaxg him. However, there is no corroborating evidence that a
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“first contact” letter ever existed. In the@emview, Swogger said he didn’t recall the gist
of the first letter to Rodriguez, and Swog@e&rs not even sure “how it all came about.”
(Dkt. 134-11, pp. 30-31.) Thimew’ information is vaguand speculative, was prompted
by a leading question in the interviewpissworn, and seems to contradict Swogger’'s
prior testimony.

Second, in the 2011 imgew, Swogger said the prosecutor and Rodriguez
threatened Swogger that he would be pcosed for the same crime as Petitioner and
would face a death sentence if he did not testify. Swogger testified slightly differently at
trial—that he had been advised on a numberceasions that the penalty for perjury in a
capital case could be up to life imprisonmantl even execution. (State’s Lodging A-10,
p. 1563.) Thus, beyond the fact that thevsgatement is unsworn, uncorroborated, and
contrary to his sworn testimony, in eithestance Swogger believed there was a potential
death sentence available for him if he eittefused to testify or testified untruthfully.

The practical effect on Swogger (a deathtsece) is the same under either scenario.

Finally, Petitioner asserts that the pragec should have disclosed that Swogger
obtained benefits in exchange for his testimony. At trial, Swogger testified that, when
Rodriguez and the prosecutor met Swogggreirson, he attempted make a deal in
exchange of his testimony, but the prosect#fused, other than to agree to recommend
a different institutional placement for his dgfgState’s Lodging AtO, pp. 437-440.) In
his 2011 interview, Swogger now says thatdmeived a benefit of being transferred to a
Nevada prison where he was held in genesglpation and not in isation. This is not

substantially different frorhis testimony at trial. Hevastransferred to a different
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institution. There is nothinop the record showing thais placement in general
population, rather than isolation, was bestowpdn him as a benefir testifying. It is
equally possible that, in Nevada, Swogger natssubject to being thatened or harmed
by other inmates, as in Idaho, where, he testified, he feardidtretafrom inmates who
knew he had testified agatremother inmate. In any event, benefits receafésl one
testifies at trial that weneot promisedefore trial do not supportBradyclaim, because
the witness had no sure expectatiomezieiving a benefit for testifying.

Reviewing the record iits entirety, the Courtancludes that Swogger’'s
guestionable motives for testifying were fullypdored, and he was revealed to be largely
an untrustworthy opportunist seeking the laestl that he could get in exchange for his
information. His late-disclosed informatiatout the rape of Mrs. Downard was strongly
contradicted by the fact that Mrs. Downardswaund fully clothed and the rape kits were
negative for semen. In his closing argutdime prosecutor explicitly acknowledged
some of Swogger’s credibility pblems, noting that “whethée is a slimy scum bag or
whatever you want to call hifior ratting on a jail mate, he wertheless told you what he
heard . . . [a]nd you can give it wheaer weight you want to.” (Stasel odging A-14, p.
2794.)

Regardless of how the initial contact occurred, Swogger admitted that he asked for
a deal the first time that he met the inigestors in person. He was questioned at trial
about other letters in which he exhibited hisdency to seek benefits in exchange for his
testimony. The Stat® recommendation to transfer &yger for his safety and his

understanding that the penalty feerjury was the death penalty were not secrets, as the
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jury heard testimony about those thinggitimer has failed to explain how, assuming
the “new” information is truethere is a reasonable probyp sufficient to undermine
confidence in the outene of the trial.

The Court concludes that Petitioner hasstmiwn that the pisecution violated
Brady by not “disclosing” the information Sygger now claims is the truth. The new
recantation is unsworn, uncorroborated, andrasyito his sworn testimony. Therefore,
there is no admissible evidenslgowing that the recantation was suppressed or that it is
material. Further, no prejudice occurred, huseathe jury heard bstantially the same
information at trial and Swogger was #mness wholly withoticredibility, as the
prosecutor acknowledged in closing.

CLAIM I: ACTUAL INNOCENCE

“Actual innocence” has been recognizeda “gateway through which a habeas
petitioner [can] pass to have his otherwisgdxhconstitutional claim considered on the
merits.”Herrera v. Colling 506 U.S. 390, 404 (1993). Negththe United States Supreme
Court nor the Ninth Circuit has conclusivelgtermined whether a freestanding actual
innocence claim is cognizkin a federal habeas corpus proceediege McQuiggin v.
Perking 133 S. Ct. 1924, 1931 (2B1L(“We have not resolvedhether a prisoner may be
entitled to habeas relief based on a fi@eding claim of actual innocence.Bgrrera,

506 U.S. at 417 (“We may assume, for the sakargument in deciding this case, that in
a capital case a truly persuasive demonsinatf ‘actual innocence’ made after trial
would render the execution afdefendant unconstitutional, and warrant federal habeas

relief if there were no state avenolgen to process such a claimJynes v. Taylqr763
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F.3d 1242, 1246 (9th Cir024) (“We have not resolvegihether a freestanding actual
innocence claim is cognizable anfederal habeas corpu®peeding in the non-capital
context, although we have assuntiegt such a clan is viable.”).

Even assuming that a freestargiclaim of actual innocenégcognizable in a
noncapital habeas case such as this oreCtiurt concludes—on de novo review—that
Petitioner has not shown that he is actually aamb. As a result, his freestanding claim is
without merit, and this particular aveniog excusing procedural default or the
untimeliness of Petitioner’s lataims is foreclosed.

1. Standard of Law

To show actual innocence, a petitionaust support his allegations of
constitutional error with new reliable evidenthat was not presented at tri&thlup v.
Delo, 513 U.S. 298 (1995). For example, typégvidence “which may establish factual
innocence include crdale declarations of guilt by anotheslee Sawyer v. Whitle$05
U.S. 333, 340 (1992), trusbathy eyewitness accountge Schlupgpl13 U.S. at 331, and
exculpatory scietific evidence.”Pitts v. Norris 85 F.3d 348, 35641 (8th Cir. 1996).
Actual innocence must be premised on ‘@atinnocence, not mere legal insufficiency.”
Bousley v. United Statgs23 U.S. at 615.

This exception is to be applied onlythe “extraordinary” or “extremely rare”
caseHouse v. BeJl547 U.S. 518, 538 (2006¥chlup 513 U.S. at 320-21. lpbarsen v.
Sotq the United States Court of Appeals foe thinth Circuit summarized the difference

between those cases that meet the higrabittnocence standard, and those that do not:
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The Schlupstandard “is demandingPerking 133 S.Ct. at 1936, and
precedents holding that a habeas wetér satisfied its strictures have
typically involved dramatic newvidence of inocence. IrHouseg for
instance, DNA evidence established thertnen found on a murder victim
came from the victim’s husband and not from Hosseb47 U.S. at 540—
41, 126 S.Ct. 2064, and there was eunick that the husband had a history
of violence toward his wife, raising an inference that he “could have been
the murderer,id. at 548, 126 S.Ct. 2064. @arriger, the prosecution's

chief trial witness had confessedapen court that he himself (and not
Carriger) had committed threurder for which Carriger had been convicted.
Seel32 F.3d at 471-72. In constawe have denied access to $uhlup
gateway where a petitioner’s evidencerwfocence was merely cumulative
or speculative or was insufficient twercome otherwise convincing proof
of guilt. See, e.g., Lee v. Lampe#b3 F.3d 929, 9436 (9th Cir. 2011);
Sistrunk v. Armenaki292 F.3d 669, 675-77t(9Cir. 2002). Thus, to
satisfySchlup the petitioner's new evidenorist convincingly undermine
the State’s case. However, definitiadfirmative proof ofinnocence is not
strictly required. As we explained @arriger, aSchlupclaim “is

procedural, not substantive”: a petitioner’'s new evidence must be sufficient
to undermine a court’s confidence in his conviction, but not to erase any
possibility of guilt.132 F.3d at 478.

742 F.3d 1083, 1095-96 (9th Cir. 2013).

The evidence supporting an actual inn@eedaim must be “newly presented”
evidence of actual innocence, meanthat “it was not introduced to the jury at trial.”
However, the evidence needim@ “newly discovered,” meary that it could have been
available to the defendant during his tr@tiffin v. Johnson350 F.3d 956, 962—-63 (9th
Cir. 2003).

Because of the importance of the evaluatbactual innocence, a district court
“Iis not bound by the rules a@dmissibility that would goverat trial” and can consider
evidence that is “claimed tmave been wrongly excludedr which “became available
only after the trial."Schlup 513 U.S. at 328. Althoughadmissible evidence may be

considered, its reliabilitgtill must be evaluated by the court. Similarly, the district court
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may evaluate the credibility efitnesses who testified at trial in light of the newly
discovered evidence. 513 U&.330-32. A petitioner meetsetthreshold requirement if
he persuades the district court thatght of the new evidence, no juror, acting
reasonably, would have votémifind him guilty beyond a ssonable doubt. 513 U.S. at
327.

2. Discussion

Nothing in the Victor Rodriguez filehews that Petitioner is factually innocent.
The record was already repletéh evidence thaleff has threatened violence and acted
out in violence against his ex-wives. Naipiin the Rodriguez file links him to the
Downard crimes. Random propensity evideotan alternate perpetrator does not show
that Petitioner is innocent.

Reviewing the other evidence in theaed, the Court concludes that little, if
anything, points to the actuanocence of Petitioner. Whileetitioner broadly attacks the
unanimous adverse opinions from the expentboth sides, he has not come forward
with any well-reasoned legal argument suéfidly undermining those opinions in the 20
years since trial. Nor has Petitioner providey facts showing #t new experts would
not reach the same opinions.

Beyond the unanimous forensics evicerthere is substantial testimonial
evidence from people close to Petitioner thahfsoio him as the perpetrator. It was clear
from the record that Mrs. Huffaker knewtRiener extremely well and treated him like a
son. Petitioner has not shown that Mrs. Huffaker had any kind of improper motive for

testifying about Petitioner the way that she dhidfact, it was clear that, early in the
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investigation, she wanted fpootect Petitioner. Later on, Bgtitioner said and did more
disturbing things tied to the Downard casesMtuffaker disclosed them to authorities,
because she, personally, began to fear Petitioner.

Though as a 64-year-old, she had saliffeculty after four years had passed in
pinning down the date that the crying amqpset Lanny Smith met them after a gambling
trip, Mrs. Huffaker never wavered in h@ports of Petitioner’s odd statements and
behavior after the crime, including her assgrtihat Petitioner told mdne had been at the
Downards on the date of the murders. Petitioner's counsel wrote a letter to Mrs. Huffaker
after trial “asking her if her testimony widl still remain the gsae, if anything has
changed since the trial; and, you know, tahe know if there is anything that you would
like to talk about.” (Dkt. 63-3, p. 1.) Mr Huffaker never reg@nded to Petitioner’s
counsel. Nor has Petitioner come up with amg from either of the Huffakers showing
that Mrs. Huffaker’s testimny and view of Petitioner’s wolvement in the Downard
murders had changed. While there was someeacelin the record that Victor Rodriguez
had instructed Mrs. Huffaker not to cooperwith interviews by the defense team,
nothing shows that Rodriguez influeracthe content of her testimony.

Other evidence of Petitioner’s fondisefor older women existed but was not
admitted at trial. Petitionergrandmother had died in Juog1991, less than a year
before the Downards’ murdem March 1992. (Statelsodging A-9, p. 1463.)
Petitioner’s father told the presentence itigador that Petitioner “was extremely upset
over his grandmother’s deathltl(, p. 3.)

The presentence investigation reppduded these statements by Petitioner:
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[Lanny] Smith ... describ[ed] ohis grandmother would come

regularly to his home and care for mether [who had severe epilepsy]

and the children. [Lanny] Smith declared a very close relationship with his

grandmother, and even though she tiied approximately five years ago,

[Lanny] Smith became visibly emotidreat discussing her. He stated he

still misses her very much and skehe only member of his family that he

associated with as “I loved.”

(State’s Lodging A-15, ®2 (emphasis added).)

Another instance involving an oldeoman was that Petitioner’s golf course
supervisor reported that Petitioner once apgned an older female golfer, asked her for
a hug, and then fondled her breasts. (Statedging A-15, p. 3.) The prosecutor was
prepared to call the 50-yealdovoman to testify at trlabut the evidence was not
permitted because it was too prejudicial. (S¢at@dging A-11, p. 2076.) In yet another
instance, a male acquaintance of Petitionerpvapared to testifthat Petitioner reported
that he paid $100 for a 50-year-old prostitute in Las Vegas, and said that he “liked them
older,” when the witness sailat Petitioner should havered a younger prostitute for
that amount of moneyld., pp. 2071-72.) That evidencesalwas not admitted due to its
prejudicial nature.

Though the defense has consistentlynta@ned that Petitioner did not have the
character traits or ability toarry out a crime like the Dovands’ murder, the prosecution
had evidence to contradict those assertidhg prosecution had ready an instance of
Petitioner harassing and stalking a female coeofkot an elderly woman), culminating
in a possible break-and-entrytarner home. Teresa Lanehavworked with Petitioner at

J.J. North’s, would have séfied that Petitioner talkett her about women'’s nipples,

stared at her breasts, brushed up agaimdiday at work iran inappropriate and
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offensive manner, and asked laeseries of questions abdwdr husband’s habits and her
home, as if he was conteraphg breaking into her houdeater, someone did break into
her house, but tripped ovedag bowl! and left suddenlyState’s Lodging A-11, pp.
1929-30.)

Other testimony not admitted at tritdosved that Petitioner had maintained a
relationship with the Downards, despite his consistent story thedaot been to the
Downards for many years, t8e’s Lodging B-1, p. 43 (emphasis in originaf)lh a
1991 interview with police investigatofBetitioner's mother, Juli&@mith, said that
Petitioner went to the Downard$ten and brought her produce from their garden (the
Downards owned an empty lot next to teame on which thegnaintained a large
garden). (State’s Lodigg A-4, p. 881.)

Petitioner's mother was not permitted tetify, nor were her 1991-92 statements
to police investigators admitted, becausthattime of trial, she suffered from bouts of
confusion and sometimes lacked lucidity doder epilepsy. Prosecutors made an offer
of proof as to Julia’s proposed testimoawgd pointed to factual consistencies between
Julia’s interview responsesi@ other evidence in the casedemonstrate that the
interview responses were rellalwhen made. In that intaew, Julia Smith said that it
was Petitioner, not Jeff, who was violent, egie, and smart enough to plan such a

murder: “Jeff is too stupid” to make sualplan, Julia commented, but “Lanny is a

19 James Olson testified that he was Petitioner’s shervisor at J.J. Mih's Grand Buffet between

September 1993 and December 1994.dasual conversation after the musdbut before Petitioner was a suspect

in the crime, Petitioner told Olson that Petitioner hagenéived in Ammon and had not been there for years.

Petitioner also told Olson that Petitioner didn’t own any guns and was not interested in guns and would never have
one. (State’'s Lodging A-11, pp. 1945-52.)
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thinker, calculating, would plan it, out and medave fingerprints.” (State’s Lodging A-4,
p. 882.)

Like Mrs. Huffaker, Julia reported thattR@ner had been venypset the night of
the murders, calling her in tears and telling her that he had done something terrible.
(State’s Lodging A-4, pp. 5002; 866-71.) Petitioner admitted to investigators that he
had called his mother, but he heavily empesithat he wasn’t crying. (Dkt. 134-7.)
Julia also knew that the mwadweapon was a .22 before investigators spoke to her.

Other evidence at trial shed that Petitioner had a negatichange of personality
and habits shortly befe and continuing after the date of the murder. This evidence was
provided by friends and coworkers, whad little or no motive to pin the murder on
Petitioner. Contrarily, evidence from othetivesses showed that Jeff was in a much
more positive mood during the tewperiod in question.

Petitioner often visited and sometimesfpaned work for Scott and Christie
Wessell. He even babysat and transported thildren from time taime. At trial,

Christie Wessell testified that a few ddyefore the shootings, Petitioner was acting
“kind of down,” and asked therif you shot someone in the head with a .22, would it
kill them?” (State’s Lodging A-9p. 1472.) She also testifigkdat, when she mentioned to
Petitioner the fact that the Downards’ bodwasl been discovered, dal not respond at
all, which she thought was stranglel. (p. 1473.) Scott Wessell testified similarly about
the gun comment, and also testified that FRetér told him he haddught a bathrobe for

an older lady, not his mothetd(, p. 1458-61.)
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Petitioner's coworker, Mike Johnson, saw the gun wrapped in carpet in
Petitioner’s car on the day of the shootinga{€s Lodging A-11, p. 1906.) Don J.
Fronger, greens superintendent of the PesdGolf Course, had a conversation with
Petitioner after the murder charges againstweft dismissed. Petitioner told Fronger he
had the rifle that day, and he had gonetarget practicing. Froger asked him why he
had gone, and Petitioner sai@tlne had missed a deemtyears before that. Fronger
then asked him why he hadtéiken his deer rifle, and Petitioner responded that he just
took the .22. (State'sodging A-11, p. 1957-58.)

Fronger also asked Petitioner if halhdlled the Downards. Petitioner replied,
“Do you think | cauld do something like that?” Frongestified that Petitioner did not
ever say that he did not shoot the Downards, . 1958.)

Tim Losche, who worked #@he Pinecrest Golf Course, heard the conversation
between Fronger and Petition@édasaid Petitioner told Frongbe took the .22 because
the bullets were less expensiban for the deer rifle. (Siels Lodging A-11, pp. 1966-
67.) Losche testified that, aftthe death of the Downards, Petitioner was not as clean as
he used to be—he would wear a dirty shirtite golf course, not wash his hands after
using the bathroom, and not change his staahething between hi3.J. North’s job and
his golf course job.Id., p. 1968.)

The two brothers’ reactions to thewseof the Downards’ death were quite
different. When Petitioner was told abdlné Downards’ death by investigators,
Petitioner showed little reaction, other than sgyiThey were nice people.” In contrast,

Officer Albert Thompson testified that, whhaa first informed Jeff that the Downards
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had been killed, Jeff “outright started bavgi He apologized for bding. And told me
that he normally doesn’t cry.” When askédeff’'s reaction to th information of the
death of the Downards appeared to be spwous, the officer replied, “Yes, it did.”
(State’s Lodging A-8, p. 1001.)

Jeff's shoes were found in an exteynmuddy condition from his work during
the day, such that his shoeuld not have left the imprgisn in the dust of the Downard
bedroom, but Petitioner’'s shoestimatched the dust shoe pnvere found clean. (Dkt.
134-10, p. 20.)

Petitioner has been afforded an opportutothave a fair amount of discovery in
this case, and he has found nothing tlegirb on the testimony of the witnesses who have
tied him to having the shoes, the gun, and the motive to kill the Downards. His new finds
are not enough to warrant a hearing bec#usg all relate to collateral issues.

The “new evidence” does nldad the court to conclude thats more likely than not that
no reasonable juror would hagenvicted Petitioner if the jy had evaluated the newly-
presented evidence. Petitioner has not predentzedible claim of “factual innocence.”
Those witnesses who provided testimony almootive and presence at the Downards’
home stand unchallenged. For all of the §miag reasons, and those others cited
throughout this Order, the Court rejects tatier’s claim of actual innocence, both as a

stand-alone claim and as a gateway to awae procedural default or untimeliness.
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MOTION FOR DISCOVERY
AND CERTIFICATE OF APPEALABILITY

Petitioner requests additional public fundsonduct testig on the physical
evidence. The Court concludes that Petitioner has not shown that his constitutional rights
were violated or that he has a viable attanocence claim. Many of the claims in his
Petition are far-fetched, and some border arofous. Considering thlimited nature of
federal habeas corpus review and balagtne rights of Petitioner to a constitutionally
adequate defense, the lack of merit of Petitioner’s claims, the need of the victims’
families for closure, the interest of the staf Idaho in the finality of its judgments, and
the cost to the taxpayers, the Court codehithat justice wodlnot be served by
allocating further resources totRiener for additional discovery.

The Court’s second, more extensive eswof this case shows that, as to many
issues, Petitioner has skimmed what appebetshocking facts from their context; when
the Court carefully reviews the asserti@auainst the record, Petitioner’s purported
“facts” lack record supportVhile the record clearly fiects several instances of
unprofessional and wrongful@an on the part of the gouement, no prejudice resulted
therefrom. As a result, the Court will not gtancertificate of appealability on any aspect
of Petitioner’s claims except the narrowegtion of whether counsel was ineffective
regarding a rebuttal to the Greenwade testiynd his Court is now of the opinion that
Petitioner has not presented antlger issues that are adetpito deserve encouragement

to proceed furtheiSlack v. McDaniel529 U.S. 473, 484 (2000).
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ORDER

IT IS ORDERED:

1. The Order and Judgment previously erddarethis action (Dkts. 112, 113) are
VACATED.

2. Petitioner’s Motion for Additional Discovg and to Release Evidence (Dkt.
138) is DENIED.

3. Respondent’'s Motions for Extension of Tinmefile Answer (Dkts. 140 & 142)
are GRANTED.

4. Petitioner's Second Petition for Writ blabeas Corpus is DISMISSED with
prejudice.

5. The Court will not issue a certificatdé appealability on any aspect of
Petitioner’s claims except the narrawestion of whether counsel was
ineffective regarding a rebutti the Greenwade testimony.

6. Upon the filing of a timely notice ofppeal, the Clerk of Court shall forward

the necessary paperwork to the CafirAppeals for the Ninth Circuit.

DATED: March 31, 2016

WV st v

¥ Bdwarg J. Lodge
i Unlted States District Judge
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