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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

UNITED STATES OF AMERICA, )
) Case No. CV-10-192-E-BLW
Plaintiff-Respondent, ) CR-08-160-E-BLW

)
V. )
)  MEMORANDUM DECISION
RIGOBERTO ARREDONDO- )  AND ORDER
MEZA, )

)

Defendant-Movant. )

)

Pending before the Court isg@berto Arredondo-Meza'’s (“Arredondo”)

Motion Pursuant to 28 U.S.C. 8§ 2255 tadate, Set Aside, or Correct Sentence
(Docket No. 1 in CV-10-192-E-BLW and Docket No. 29 in CR-08-160-E-BLW ).

Having reviewed the Motion and Arredondo’s Response to Order to Show Cause
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(Docket No. 4Y,the Court enters the following Order summarily dismissing the
8 2255 Motion without requiring a response from the Government.
BACKGROUND

Arredondo was charged with thregunts of possession with intent to
deliver methamphetamine in violatioh 21 U.S.C. § 841 (a)(1) and (b)(1)(B) and
one count of illegal entry in violath of 8 U.S.C. § 1325(a)(1) and (b)(1).
Indictment (Docket No. 14). He subsequenplyed guilty before this Court to one
of the possession counts in exchange for the dismissal of the remaining counts of
the Indictment.Plea Agreement (Docket No. 18)Minutes (Docket No. 20).
Following an evidentiary hearing on Janud0, 2009, the Court determined that
Arredondo was not entitled to safety valelief from the five-year statutory
minimum and sentenced him to a term of imprisonment of sixty morftbs.
Judgment (Docket No. 27).

Arredondo did not appeal his sentenceanmviction. He filed the pending
8§ 2255 Motion on April 12, 2010, alleging involuntary plea, breach of Plea
Agreement, failure of the Indictmeand the Plea Agreement to specify a drug

guantity, and ineffective assistance of caalrisr failure to properly advise him

1 Unless otherwise noted, all further docket references shall be to the underlying criminal
case, CR-08-160-E-BLW.
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during the plea stage of the proceeding famdailure to file a notice of appeal.

As the Court explained in its Order to Show Cause (Docket No. 3 in civil
case), Arredondo’s conviction became finalFebruary 9, 2009, and the deadline
for filing a § 2255 motion became February 9, 2018ee 28 U.S.C. § 2255(f)(1).
Because Arredondo did not file his § 2255 Motion until April 12, 2010, more than
two months after the deadline had passlkee Court directed Arredondo to show
cause why his § 2255 Motion should not be dismissed as untimely.

STANDARD OF LAW
If a 8 2255 motion is not timely filed under any of the subsections of

§ 2255(f), a prisoner may neverthelbssentitled to equitable tolling.

2 The limitation period for filing a § 2255 motion runs from the latest of--
(1) the date on which the judgment of conviction becomes final,

(2) the date on which the impediment to making a motion created
by governmental action in violation of the Constitution or laws of
the United States is removed, if the movant was prevented from
making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by
the Supreme Court, if that right has been newly recognized by the
Supreme Court and made retroactively applicable to cases on
collateral review; or

(4) the date on which the facts supporting the claim or claims
presented could have been discovered through the exercise of due
diligence.

28 U.S.C. § 2255(f).
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Equitable tolling is warranted in very limited circumstancgstsyn v.
Moore, 345 F.3d 796, 799 (9th Cir. 2003ee also Miranda v. Castro, 292 F.3d
1063, 1066 (9th Cir. 2002) (noting “[w]e have made clear . . . that equitable tolling
is ‘unavailable in most cases’ and thatétrequired threshold necessary to trigger
equitable tolling [under AEDPA|] is vellyigh, lest the exceptions swallow the
rule”) (citations omitted)). It is appropte only “[w]hen external forces, rather
than a petitioner’s lack of diligence, account for the failure to file a timely claim.”
Milesv. Prunty, 187 F.3d 1104, 1107 (9th Cir. 1999).

To be entitled to equitable tolling, aigwner must show “(1) that he has
been pursuing his rights diligently, and (2) that some extraordinary circumstance
stood in his way” preventing timely filingPace v. DiGuglielmo, 544 U.S. 408,
418 (2005). The Ninth Circuit has determined tPate’s “formulation is
consistent with our sparing applicatiohthe doctrine of equitable tolling.See
Waldron-Ramsey v. Pacholke, 556 F.3d 1008, 1011 (9th Cir. 2009). The
requirement of extraordinary circumstas “necessarily suggests the doctrine’s
rarity, and the requirement that extrdimary circumstances ‘stood in his way’
suggests that an external force must cause the untimeliness, rather than, as we have
said, merely ‘oversight, miscalculation megligence on [the petitioner’s] part, all

of which would preclude the application of equitable tollingd: (citation
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omitted) (alteration in original) .
DISCUSSION

Arredondo has not alleged any grounds supportive of the statutory tolling
grounds set forth in 8 2255(f)(2)-(4). He primarily relies upon the ineffective
assistance of counsel claims he asserts as part of his § 2255 Motion, as an excuse
for his late filing. To address those issues would necessarily defeat the purpose of
the statute of limitations. Arredondo may also be contending that counsel failed to
advise him how to proceed. However, a prisoner is not entitled to counsel to
pursue a 8§ 2255 motionSee Pennsylvania v. Finley, 481 U.S. 551, 555 (1987).
The right to counsel “extends to the first appeal of right, and no further.”

The only “external” circumstance Arredondlieges to excuse his late filing
is that he was not aware of the stanftémitations. However, “equitable tolling
is typically denied in cases where a lrg’'s own mistake clearly contributed to
his predicament."Harrisv. Carter, 515 F.3d 1051, 1055 (9th Cir. 2008) (citing
Lawrencev. Florida, 549 U.S. 327, 336 (2007)). Standing alone, lack of
awareness of the statute of limitats does not constitute extraordinary
circumstancesCf. WhalenVHunt v. Early, 233 F.3d 1146 (9th Cir. 2000)
(remanding for evidentiary hearing where prisoner alleged that prison’s inadequate

law library prevented him from knowing the statute of limitations).
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Several courts have held that a pro se prisoner’s ignorance of the law and
lack of legal experience do not ctihge grounds for equitable tollingsee
Raspberry v. Garcia, 448 F.3d 1150, 1154 (9th Cir. 2006) (prisoner’s inability to
calculate the limitations period is nam extraordinary circumstanceSee also
Shoemate v. Norris, 390 F.3d 595, 598 (8th Cir. 2004) (prisoner’s
misunderstanding of procedureB)arsh v. Soares, 223 F.3d 1217, 1220 (10th Cir.
2000) (ignorance of law}:elder v. Johnson, 204 F.3d 168, 171-72 (5th Cir. 2000);
Turner v. Johnson, 177 F.3d 390, 391 (5th Cir. 1999) (unfamiliarity with legal
process)Miller v. Marr, 141 F.3d 976, 978 (10th Cir. 1998) (lack of knowledge of
statute of limitations).

The Court finds that Arredondo has not alleged extraordinary circumstances
to excuse his late filing. Because ha hat done so, the Court is not required to
determine whether he was diligently pursuing his righeg Raspberry, 448 F.3d
at 1153. Accordingly, Arredondo’s § 2255 Motion is subject to summary
dismissal.

CERTIFICATE OF APPEALABILITY

A § 2255 movant cannot appeal from the denial or dismissal of his § 2255

motion unless he has first obtained a certificate of appealability. 28 U.S.C.

§ 2253(c); Fed. R. App. P. 22(b). A tificate of appealability will issue only
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when a movant has made “a substarstlwing of the denial of a constitutional
right.” 28 U.S.C. 8 2253(c)(2). To satisfy this standard when the court has
dismissed a § 2255 motion (or claims within a 8 2255 motion) on procedural
grounds, the movant must show that reasonable jurists would find debatable (1)
whether the court was correct in its pedural ruling, and (2) whether the motion
states a valid claim of the denial of a constitutional rigéck v. McDaniel, 529

U.S. 473, 484 (2000). When the court has denied a § 2255 motion or claims
within the motion on the merits, the movant must show that reasonable jurists
would find the court’s decision on the merits to be debatable or wi8agk, 529
U.S. at 484Allenv. Ornoski, 435 F.3d 946, 951 (9th Cir. 2006).

Recently amended Rule 11 of the Rules Governing 8§ 2255 Proceedings
provides that the district court mussue or deny a certificate of appealability at
the time it enters a final order adversd¢hte movant. Rule 11(a), 28 U.S.C. foll.

8§ 2255. After carefully considering thecord and the relevant case law, the Court
finds that reasonable jurists would not find the Court’s determination that the

8 2255 Motion is untimely to be debatable or wrong. Accordingly, a certificate of

® The requirements for a certificate of appealability for a § 2255 appeal do not appear to
differ from the requirements for a certificate of appealability for a 8 2254 habeas petition related
to a state convictionSee United Statesv. Asrar, 116 F.3d 1268 (9th Cir. 1997). Therefore,
cases addressing the requirements in the context of a § 2254 proceeding are pertinent to a 8 2255
proceeding as well.
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appealability will not issue.
ORDER

NOW THEREFORE IT IS HEREBY ORDERED that Arredondo’s Motion
to Vacate, Set Aside, or Correct Samte Pursuant to 28 U.S.C. § 2255 (Docket
No. 1) is DISMISSED with prejudice.

IT IS FURTHER HEREBY ORDERED that no certificate of appealability
shall issue. Arredondo is advised that he may still request a certificate of
appealability from the Ninth Circuit Court élppeals, pursuant to Federal Rule of
Appellate Procedure 22(b) and Local Ninth Circuit Rule 22-1. To do so, he must
file a timely notice of appeal.

IT IS FURTHER HEREBY ORDERED that if Arredondo files a timely
notice of appeal, and not until such time, the Clerk of Court shall forward a copy of
the notice of appeal, together with tkdsder, to the Ninth Circuit Court of
Appeals. The district court’s file ithis case is available for review online at
www.id.uscourts.gov.

sTATES DATED: June9, 2010

(ST AN |

Hoﬁoﬂable B. Lynn Winmill
Chief U. S. District Judge
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