Van Orden et al v. Caribou County et al Doc. 198

UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

ALAN K. VAN ORDEN, Personal Case No. 4:10-cv-00385-BLW
Representative of the Estate of Crystal
legal heir of Crystal R. Bannister; and ORDER

MICHELLE WALESKE, legal heir of
Crystal R. Bannister,

Plaintiffs,
V.

CARIBOU COUNTY, a political
subdivision of the State of Idaho;
CARIBOU COUNTY SHERIFF'S
DEPARTMENT, an Office Controlled and
Directed by Caribou County; RIC L.
ANDERSON, Sheriff of Caribou County;
MICHAEL HADERLIE, an individual;
BROCK LOPEZ, an individual; HEATH
S. DOWNS, an individual; JUDY
PROBART LONG, an individual,
BRANDI BREDEHOFT, an individual,
JODI SUTER, an individual; BRETT
SMITH, an individual; and JOHN DOES 1
through 10,

Defendants.

Dockets.Justia.com


http://dockets.justia.com/docket/idaho/iddce/4:2010cv00385/26376/
http://docs.justia.com/cases/federal/district-courts/idaho/iddce/4:2010cv00385/26376/198/
http://dockets.justia.com/

INTRODUCTION

This case arises out of the death ofstal R. Bannister, following her suicide
while in custody as a detainee in thei@au County Jail. Alan Van Orden, as
representative of Crystalestate, Robert Bannister, Cigiss father, and Michelle
Waleske, Crystal’s mother, brought suitagst Caribou County, the Caribou County
Sheriff's Department, Sheriff Ric Anderseollectively, “the County”) and several
sheriff's deputies and dispatchers who werelaty at the jail on the night of Crystal’s
death.

Previously, the Court granted summary judgment to all the defendants because, in
the Court’s opinion, there was no evidetive individual defendants were subjectively
aware that Crystal posed a heightened riskuadide. The Ninth Circuit reversed and
remanded, holding that (1) summary judgm&as inappropriate @s Deputy Heath
Downs and Dispatcher Judlpng, (2) the County may be liable independent of the
liability of the individual defendants, and (3) the plaintiffs stated a state-law wrongful-
death claim. Before the Court on remandtheedefendants’ motions for reconsideration
and summary judgment and the plaintiffetion for summary judgment regarding
defendants’ various affirmative defensesr the following reasons, the Court will deny
the defendants’ motion for recadsration; grant in part ardkeny in part the defendants’
motion for summary judgent; and grant in part and denypart plaintiffs’ motion for

summary judgment.



BACKGROUND

For an understanding ofdtevents surrounding Crys&lieath and the individual
defendants’ interactions with Crystal, the Qalirects the reader to the statement of facts
from the Court’s previouslemorandum Decision and OrdeDkt. 154, at 2-5.
However, to understand this decision, it ise@gsary to point out, consistent with the
Ninth Circuit's memorandum dmsition, that there is sufficieevidence in the record to
allow a jury to conclude #t Deputy Downs and DispathLong were subjectively
aware that Crystal was at imminent risk of suicisfan Orden v. Caribou Cnty546 F.
App’x 647 (9th Cir. 2013). It is also cessary to describe the County’s policies
governing the administration tie Caribou County Jail thateaat issue in this case.

1. The Jail's Staffing Policy

At the time of these events, the jams routinely staffed with one detention
deputy and one dispatche?ls.” Stmt. of Factsdkt 134, 26. The deputy was largely
responsible for supervising the inmates anchditey to their needsAs assistance for the
deputy, the dispatcher wasrwnitor the inmates via television monitors and could
respond to inmates using the jail's intercom syst&my34. If an issue arose, the
dispatcher could alt the deputyld. The dispatcher’s onitoring duties were
complicated by the fact th#te monitors were located appimately sixteen feet to the
left and behind where the dispatcher satderson Aff.dkt. 93-3, 4. Additionally, the

dispatcher had several other dutieselated to inmate supervisioRls.” Stmt. of Facts
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dkt. 134, 134 These duties made it meodifficult for the disptcher to perform her
monitoring duties in a timely manneid.

In a series of letters dating from 20062009, the Idaho ®hiff's Association
(“ISA™) warned that staffing the jail witbne deputy and one dispatcher created “a
perilous position should there ba incident in the jail."Ex. 58 dkt. 135-1, at 2. In
accordance with ISA standards, the lettecomemended that the jail be staffed with two
deputies assigned to the floor. The last ekthletters, dated February 2009, cautioned
that “[flacilities that use a detention officand a dispatcher to meet the staff component
as required in the standard are settirggrtbelves up for potential disaster. If an
emergency occurs in the jail ghlispatcher cannot leave bisher post and the detention
deputy will not have immedte assistance availableEx. 6Q dkt. 135-1, at 2 (internal
guotation mark and emphasis omitted).

In 2006, at the sheriff’s invitatio®ocky Mountain Corrdmons, Inc. (“RMC”)
sent a team of inspectors to audit the jaihe purpose of the audit was to identify issues
that could be corrected to improve thi#gaoperations and reduce the County’s and
officers’ potential liability. RMC Depo, dkt. 191-6, at 12-13ylalm Depo, dkt. 189-5, at
16. Following the audit, thieam prepared a needs asses#, which contained certain
recommendations. The RMC Neefissessment warned agaitist jail's staffing policy:
“In a facility [of the jail's] size, there shoullways be a minimum of two people on shift
for safety and security. . . . dn inmate attempts suicidée attempt may be successful

before staff can respond because of beirgy llsewhere in the ¢dity and not having
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any assistance.RMC Needs Assessmegit. 61, dkt. 135, at 2Additionally, the needs
assessment suggested that the equipmenspattih be moved “sodhthe dispatcher can
safely monitor everyone thahe is responsible for.Id. at 19. RMC sent the needs
assessment to Sheriff Van Vle®MC Depo, dkt. 191-6, at 17. (At the time of Crystal's
detention, Sheriff Anderson hadcceeded Sheriff Van Vleet).

In addition to the written needs assessinene of the auditors, Cindy Malm, met
with Sheriff Van Vleet taliscuss the audit resultdlalm Depo, dkt. 189-5, at 11. The
purpose of the meeting was to advise Sh¥fdih Vleet of what was going to be in the
report, including staffing and the loaani of the dispatcher’s monitoréd. However,

Malm admitted at her deposition that sheldaot “remember exactly what [she and
Sheriff Van Vleet had] discusseljt . . . [she felt she] woulthve brought up at least the
majority” of the importantssues the audit identifiedd. at 16.

2. The Jail's Suicide Prevention Policy

The jail has written procedures to identiiyd manage suicidal detainees. When a
detainee is brought to the jail, she is askedrées of questions tetermine if she is
suicidal. Jail Policy Manua) dkt. 135, ex. 45, at 40. If jail staff feels thia¢ inmate is
“potentially suicidal,” the policy mandates aiss of actions b&aken in responsdd. at
6, 40. This includes placing the detainea imolding cell, visally checking on the
inmate at least every fifteen minutes, angiaging for the detainee to be evaluated by
mental health professionaltd. at 6. Although the policy isot perfectly clear, it also

seems to require that the detainee be transferred to a mental health flakility.
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DISCUSSION

1. Motion to Reconsider

Previously, this Court held that Crystaéstate could brinigs 42 U.S.C. § 1983
claims despite the common law rule, applied @hiol that a tort victim’s claim abates at
death.March 4, 2011 Memo. Decision & Ordetkt. 47. Allowing claims to abate, the
Court reasoned, impermissibly undermig8ek983’s ability to deter unconstitutional
conduct that results in the tasictim’s death. The defendants ask the Court to reconsider
this ruling in light of contrary dpions from the Idaho Supreme Coutpagland v. Ada
County 303 P.3d 587 (Idaho 28), and this CourBach v. Idaho State Board of
Medicing 2012 WL 175417 (Dldaho Jan. 20, 2012). TRmurt is convinced that its
prior ruling in this case was, and remains, corr&ae S.E.C. v. Platforms Wireless Int'l
Corp, 617 F.3d 1072, 1100t Cir. 2010) (requiringnter alia, clear error before a
motion for reconsiderain will be granted).

In Hoagland the Idaho Supreme Court considevdtether the estate of a detainee
who committed suicide while in the Ada Coydail could bring a deliberate indifference
claim under 8§ 1983 in the absence of a Idsthtute authorizing survivorship actions.
303 P.3d at 595. The court held thatelseate could not becarjsunder Idaho common

law, the detainee’s “§ 1983aim abated with his deathld. In so holding, the court



rejected the argument that there shoula loifferent result in cases where the
constitutional violation caused the tort victindeath, as opposed to cases where it did
not. Id. at 596. According to the Idaho Supe@ourt, “[n]either Idaho nor federal law
makes this distinction.’ld. The Ninth Circuit has since heflat this distinction exists,
and it is “crucial.” Chaudhry v. City of Los Angele&1 F.3d 10961104 (9th Cir.

2014).

The issue ilChaudhrywas whether a California sta¢uthat limits recovery in a
survivorship action to exclude pain andfeting damages applied in a 8 1983 suit where
death was caused by a constitutional violatidrhe court held that the California statute
did not control. That conclusion advancéalne of Congress’s primary goals in
enacting 8§ 1983"—"provid[ig] a remedy for killings uctonstitutionally caused or
acquiesced in by state governmenis,’at 1103—by avoiding the “perverse effect of
making it more economically advantageous for a defendant to kill rather than injure his
victim,” id. at 1104.Chaudhrys reasoning supports the Court’s prior conclusion that
Idaho’s rule of abatemenbnflicts with § 1983.

The defendants argue ti@haudhryis distinguishable because it dealt with a
statute and not a common law rule. This argnt is unpersuasiverirst, 42 U.S.C. §
1988, by its very terms, digzes both the common law andtststatutes if either is
“inconsistent with the Constition and laws of the United States.” Second, it was the

statute’seffectthat concerned the Ninth Circuithe source of the law is immaterial



where the result is “tantamountagorohibition” on recoveryChaudhry 751 F.3d at
1104.

Bachdid not expressly address thetdiction between cases in which
constitutional torts cause death and thosedbatot. The parties had not raised this
specific issue, and the Court applied the takle without discssion or analysis. 2012
WL 175417, at *6. In any everthe Court is now persuaded tiggtchwas wrongly
decided on that point and shouldt be followed in light o€Chaudhry Therefore, the
Court will not reverse its prior decision tHatystal's estate may pursue its § 1983
claims.

2. SummaryJudgment

Summary judgment is appropriate whegagty can show that, as to any claim or
defense, “there is no genuine dispute asitoraaterial fact and ¢hmovant is entitled to
judgment as a matter of law.” Fed. R. CivbB(a). One of the principal purposes of the
summary judgment “is to isolate and disposéactually unsupported claims . . . .”
Celotex Corp. v. Catretd 77 U.S. 317, 323-24 (1986).idt“not a disfavored procedural
shortcut,” but is instead the “principal tpbby which factually irsufficient claims or
defenses [can] be isolatadd prevented from going toal with the attendant
unwarranted consumpi of public and pvate resources.d. at 327. “[T]he mere
existence of some alleged factual dispute betwthe parties will not defeat an otherwise

properly supported motion for summary judgmerariderson v. Liberty Lobby, Inel77



U.S. 242, 247-48 (1986). There must be a gendispute as to any material fact — a fact
“that may affect the outcome of the cas&d’ at 248.

The moving party bears the initial burden of demonstrating the absence of a
genuine dispute as to material faBtevereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir.
2001)(en banc). To carry this burdere thoving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evidence to support the nonmoving party’s Eagbank v. Wunderman
Cato Johnson212 F.3d 528, 53@th Cir.2000).

This shifts the burden tine non-moving party to pdoice evidence sufficient to
support a jury verdict in her favoDeveraux 263 F.3d at 1076The non-moving party
must go beyond the pleadings and showlby|[ ] affidavits, or by the depositions,
answers to interrogatories, or admissions on file” that a genuine dispute of material fact
exists. Celotex 477 U.S. at 324.

However, the Court is “not required¢omb through theecord to find some
reason to deny a motion for summary judgme@drmen v. San Francisco Unified Sch.
Dist., 237 F.3d 1026, 1029 (9th Cir. 2001) (catein omitted). Instead, the “party
opposing summary judgment must direct [thei€s] attention to specific triable facts.”
Southern California Gas Cw. City of Santa Ana&36 F.3d 885, 889 {9 Cir. 2003).

Only admissible evidence may be coesatl in ruling ora motion for summary
judgment. Orr v. Bank of America285 F.3d 764, 773 (9th Cir. 2002); see also

Fed.R.Civ.P. 56(e). In determining admisiély for summary judgment purposes, it is
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the contents of the evidencather than its form that must be considerEdaser v.
Goodale 342 F.3d 1032, 1036-37tf0Cir. 2003). If the contes of the evidence could
be presented in an admissible form at ttiabse contents may leensidered on summary
judgment even if the evahce itself is hearsayd. (affirming consideration of hearsay
contents of plaintiff's diarpn summary judgment becausdral, plaintiff's testimony

of contents would not be hearsay).

A. Qualified Immunity

“[Q]ualified immunity protects government officials from liability for civil
damages insofar as their conduct doesviodaite clearly established statutory or
constitutional rights of which aasonable person would have knowR&arson v.
Callahan 555 U.S. 223, 231 (2009) (internal quaatmarks omitted). It “gives
government officials breathing room to keareasonable but mistaken judgments,
and protects all but the plainly incompetent or those who knowingly violate the
law.” Messerschmidt v. Millendet32 S. Ct. 1235, 1244 (2012) (internal
guotation marks omitted).

Qualified immunity is a two-step inquiryFirst, do the facts taken in a light
most favorable to the plaintiff make diie violation of a constitutional right?
Pearson 555 U.S. at 232. Second, svthe law “clearly estdished” at the time of
the violation?Id. Under the second prong, “[clouds not require a case directly

on point, but existing precedent must haleced the statutory or constitutional
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guestion beyond debateC.f. ex rel. Farnan v. Gastrano Unified Sch. Dist654
F.3d 975, 986 (9th Cir. 2011) (internal gatbdbn marks omitted). The contours of
the right must be described with reasongdalgicularity, rather than cast at a high
level of generality.ld. The purpose is to ensute law gives fair notice to
government officials so that “a reasonatitiecial would understand that what he
Is doing violates that right.ld. (internal quotation marks omitted).

On appeal in this case, the Ninth @Qitaconcluded that the plaintiffs have
satisfied the first prong of a qualified immunity analydiwns and Long therefore
focus on the second prong. deise none of the jail’'s staff was subjectively aware that
Crystal posed a heightened risk of suicithejr argument goes, the plaintiffs’ claim
would require deputies to “conduct a detdibsnd exhaustive evalian of whether [a

detainee] is suicidal” “at the booking stage” netlass of whether that detainee displays a
risk of suicide.Def.’s Mem. in Support of Summ, dkt. 93-1, at 16. That obligation,
Downs and Long conclude, does not exist oleast, did not exist oAugust 25, 2009.

The problem with this arguemt is that the Ninth Circudetermined that there is
evidence in the recorsufficient for a juryto conclude that Downs and Long were
subjectively aware of Crystal’'s imminent risksuicide. Furthermore, Downs and Long
do not argue that, given their awarenessy ook appropriate measures to protect
Crystal. As a result, the Court must assudonghe purposes gfummary judgment that

Downs and Long were deliberately indifferenthat risk. “It is clearly established that

11



the [Fourteenth] Amendmentqiects against deliberate indifference to a detainee’s
serious risk of suicide.Conn v. City of Ren®91 F.3d 1081, 110@®th Cir. 2009),
vacatedl31 S. Ct. 1812 (2009einstated658 F.3d 897 (9th Cir. 20119ee also
Clouthier v. Cnty. of Contra Cost&91 F.3d 1232, 1245 (9@ir. 2010). Therefore,
Downs and Long are not immune from suit on this claim.

B. Caribou County’s Monell Liability

The County cannot be held vicarioushblia for the torts of its agents under 8
1983. Monell v. Dep’t of Soc. Sery<l36 U.S. 658, 692 (1978Dnly if the County’s
official policy, custom, or pattern was thetionable cause of the constitutional violation
at issue can it be held liabl@sao v. Desert Palace, In698 F.3d 1128, 1143 (9th Cir.
2012). “A policy is ‘a deliberate choice tollow a course of action . . . made from
among various alternatives byetbfficial or officials respnsible for establishing final
policy with respect to theubject matter in question.”Long v. Cnty. of Los Angele$42
F.3d 1178, 1185 (9tBir. 2006) (quotindrairley v. Luman281 F.3d 913, 918 (9th Cir.
2002) (per curiam)). The NimtCircuit has recognized twgpes of policies for which
the County may be helthble—policies of action and policies of inactionsaq 698
F.3d at 1143. The former issalreferred to as a direct reub liability, while the latter is
also referred to as an indirect routeee Gibson v. Cnty. of Wash@60 F.3d 1175,
1185-86 (9th Cir. 2002).

When the policy at issue concerns affitiva action, plaintiffs “can prove that the

[County] acted with the state of mind requitedprove the underlying violation, just as a
12



plaintiff does when he or she alleges thattairad person has violated his federal rights.”
Gibson 290 F.3d at 1185. The Guty may also be liable ifs inaction was the “moving
force behind [its] employeedolation of [the plaintiffs’] constitutional right[s]."d. at
1194. However, becauséonell does not allow forespondeat superidiability, the
plaintiffs must show that the County’s @sion “amounts to deliberate indifference to
the plaintiff[s’] constitutional rights."Tsaq 698 F.3d at 1143 (internal quotation marks
omitted).

The plaintiffs’ primary challenge is the sufficiency of tb County’s staffing
policy. The plaintiffs argue the staffy policy created a situation where routine
monitoring of Crystal did not occur amé one was available to give emergency
assistance to Crystal. The risk of hatreated by the jail's staffing policy was
compounded by the jail's custom of placing thispatcher’'s monitors in a place where
they could not easily be seen, whichriased the chance a detainee would go
unmonitored for longer periods of time. Tplaintiffs refer to the jail's staffing and
monitoring policies as both poi&s of action and inaction, for which the County is liable
directly and indirectly. However, the plaintif@ternative theoriesf liability are really
the same. The vocabulary simglyanges. Saying that 8tag the jail with one deputy
and a dispatcher posed a sub#hmisk of harm to Crystak.g.,Pls.’ Brief to 9th Cir,
dkt. 191, ex. 3 at 35, is the same as sayingthiga€County’s failure to adequately staff the
jail created the riske.g., id.at 38. These are the types of omissions for which the

County may be held directly liabl&see Gibson290 F.3d at 118& abrales v. Cnty. of
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Los Angeles886 F.2d 235 (9th €i1989) (holding tha€City of Canton v Harris489
U.S. 378 (1989), did not affect the ciiitsiholding that “the County’s policy of
understaffing the jail with psychiatrists wigself unconstitutional under the fourteenth
amendment”). Therefore, the Court will armdythe sufficiency of the jail’s staffing and
monitoring policies under theréict theory of liability.
I. Deliberate Indifference to a Serious Risk of Suicide

Sometimes discussed as a violation oflitgy to provide necessary medical care
to detaineesibson 290 F.3d at 1187, othémes as a violation of its duty to protect
detaineesClouthier, 591 F.3d at 1242, the Countyay not remain deliberately
indifferent to the substantial risk of harmdicidal detainees crealt®y its policies. In
this context, the deliberate indifference staddaquires the plaintiffs to prove that the
County was actually aware that its staffengd monitoring policieposed a substantial
risk of harm to suicidal detainee&ibson 290 F.3d at 118& abrales v. Cnty. of Los
Angeles 864 F.2d 1454, 146@th Cir. 1988)yacated490 U.S. 1087 (1989)einstated
886 F.2d 235 (9th Cir. 1989However, even gross negligence is a lesser degree of
culpability than delibeate indifference.SeeToguchi v. Chung391 F.3d 10511060 (9th
Cir. 2004). “Whether a prisorffacial had the requisite knowtige of a substantial risk is
a question of fact subject ttiemonstration in the usual ways, including inference from
circumstantial evidence . . . Farmer v. Brennan511 U.S. 825, 842 (1994).

In support of their direct theory of lidiby, the plaintiffs pointto three pieces of

evidence that put the @oty on notice thatststaffing policy posed a substantial risk of
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danger to detainees: (1) the ISA letter$,tli@ RMC needs assessment, and (3) Malm’s
conversation with Sheriff Van Vleet abougethndings of the needs assessment. The
County disputes that any of this evidest®ws that the County was subjectively aware
that its policies posed a substantial risk of harm.

The County argues thatehSA letters raised conces over deputy safety, not
inmate safety. As a resulhe County continues, the ISAttiers would not have put the
County on notice as tihe “specific potential danger” aimate suicide. Certainly, the
letters’ warnings regarding the County’s stadfipolicy refer to the hghtened risk that
the lone deputy would face if, fexample, a fight broke out the jail, but that is hardly
the only “perilous position” that springs to mind. Equally easy to imagine is a situation
where the detention deputy is preoccupied werefore unavailable to respond should a
detainee attempt suicideSee id(“[A] factfinder may conclde that a prison official
knew of a substantial risk from the vdact that the risk was obvious.”).

That the County actually interpreted th#ers to refer to inmate suicide is
supported by (1) the RMC Nds Assessment and (2) Malns@nversation with Sheriff
Van Vleet regarding the needs assessm&gain, the needs assessment specifically

warned that the staffing poliancreased the likelihood thatdetainee could successfully

! The Court rejects the plaintiffs’ argument that the County waived its arguments regarding

notice. The Court finds thateiCounty’s prior briefing on thessue was sufficient to preserve
this issue.SeeCnty.’s Reply Br. on Sum, dlkt. 144, at 10. Moreovethe Court will consider
the County’s arguments in light tife Ninth Circuit’s dispositionVan Orden v. Caribou Cnty.
546 F. App’x 647 (9th Cir. 2013).
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commit suicide. Malm also testified at lteposition that she walihave discussed the
risks posed by the jail’s staffing lo@y with Sheriff Van Vleet.

The fact that the County had irapk a suicide prevention policy does not
necessarily mean that it waset deliberately indifferent to the risk posed by its staffing
and monitoring policies, althoughmakes it a close questioifhe existence of the jail’'s
suicide prevention policy strongguggests that the County didt turn a bind eye to the
issue. However, the plaintiffs argue theu@ty’'s suicide prevention policy was deficient
In ways that are exacerbated by the staffing policy. For example, the plaintiffs argue that
suicidal detainees are placed in the holdiely most removed from the remainder of the
jail, which makes it less likely that anenly busy deputy will b@aware of what is
occurring in that cell. Meeover, the RMC Needs Assesnt’'s warnings convey the
message that jail staff could not effectivEtow the suicide preention policy. Of
course, the County cannot be liable meragduse it was negligeint the administration
of the jail. Whether the interaction oftse policies amounts to mere negligence or
deliberate indifference is besttléo the jury to decide.SeeWood v. Ostrandei879 F.2d
583, 588 n.4 (9th Cir. 1989) (stating thajwestion of fact existi§ reasonable minds
could disagree over whether a personggligent or deliberately indifferent).

The County tacitly acknowtigies the impact of the RMC Needs Assessment and
Malm’s testimony to its case. It attemptsatmoid that impact by arguing that (1) it was
unaware of the RMC Needs Assessment an¥@n only speculatethat she raised the

staffing concerns with Sheriff Van VleeThese arguments andolly unpersuasive.
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As the designated representative for RMalt Femling testified that the Needs
Assessment was sent to Sheriff Van Vieghe County challengeFemling’s ability to
testify to this fact because he was not inedlvn preparing the eels assessment nor was
he necessarily the person who sent the nessesament. It is inevant that Femling
was not the author of the needs assessnitntontent speaks for itself. The issue is
whether the needs assessment wastseSheriff Van Vleet. It is also irrelevant whether
Femling mailed the needs assessment him#aifthe designated representative of RMC,
Femling could “testify about informatidmown or reasonably available to the
organization.” Fed. R. Civ. P30(b)(6). “Thus, [Femling] wafree to testify to matters
outside his personal knowledgelasg as they were withitihe corporate rubric,” which
certainly includes mailinthe needs assessmeRPPM Fin., Inc. v. Norandal USA, Inc.
392 F.3d 889, 895 (7th Cir. 2004).

Malm’s inability to testify exactly abauner conversation with Sheriff Van Vleet
does not render her testimony uselessimMadeposition testimny can support a
motion for summary judgment $ong as it would be admiss#éin evidence at trialFed.

R. Civ. P56(c);Orr v. Bank of Am., NT & SA85 F.3d 764, 773 (9th Cir. 2002).
Malm’s hazy memory, while ripe for ingachment, does not mean her testimony is
inadmissible.See United States v. Peyit86 F.2d 826, 830-31 (8th Cir. 1986)
(upholding the admission of atwess’s testimony of her “broadeneral recollection” of

events despite the witness’s “very substdmemory problems,” emotional instability,
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and admission that she remendgkt‘certain moments . . . , but nothing at all specific in

any of it™) (internal qutation marks omitted).
. Direct Liability Causation

The County also challenges whethessitffing policy was the actual cause of
Crystal's death. The policy “is an actual caws$ [Crystal’s] injuryonly if the injury
would not have occurredt for’ that [policy].” White v. Roper901 F.2d 1501, 1505
(9th Cir. 1990). The County gues that the plaintiffs “feed to provide any evidence
that, had the jail provided mostaffing or different monitang, Crystal Bannister would
not have succeededtaking her own life.” Defs. Br. to Ninth Cir.dkt. 189-2, at 50.
Underlying the County’s argumers the assumption that aagditional staff would have
been subjectively unaware of Crystal’s refksuicide and, therefore, not taken any
additional measures fwrotect Crystal.

The County’s focus on ¢hsubjective awareness oéthypothetical additional
officers misses the point. Under a dirBtnell claim, the County’s liability does not
hinge on the subjective mindset of the individual officé8se Tsa0698 F.3d at 1143.
The County can “be liable under § 1983 ifoproper training or improper procedure
even if the individual officecharged with violating thplaintiff's constitutional rights
was exoneratedFairley, 281 F.3d at 917.

Furthermore, the County’s speculationt@svhat additional officers would or
would not have done had thbgen at the jail will not defeat plaintiff's claim. *“If

reasonable persons could differi the question of causation then ‘summary judgment is
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inappropriate and the questidmosild be left to a jury.””Lemire v. Cal. Dep’t of Corr. &
Rehab, 726 F.3d 1062, 10809 Cir. 2013) (quotingVhite 901 F.2d at 1506). Itis
entirely reasonable to think that, had anitoldal detention deputipeen on duty that
night, the frequency at which Crystal wasnitored would havdoubled and timely
lifesaving steps might have been taken. D&puty Downs stated, the presence of two
deputies on the floor made timatyonitoring of detainees easipowns Depq dkt. 135,
ex. 20, at 234. By demonstrating that @munty’s policy posed a “substantial risk of
harm, and [Crystal] actually suffered precistig type of harm that was foreseen,” the
plaintiffs have “demonstrate[d] a triabissue of fact as to causationd. at 1080-81.

C. Plaintiffs’ State Law Wrongful Death Claims

I Bonding Requirement

Idaho Code 8 6-610(2) requires plaintiftsprepare and file a bond “[b]efore any
civil action may be filed against any law enforaofficer.” If a plaintiff does not file
the required bond, and if the officer objeasmissal of the claim is mandatong. 8§ 6-
610(5);Beehler v. Fremont Cntyl82 P.3d 713, &lL(ldaho 2008). Crystal's estate
secured a valid waiver of the bonding regment on the grounds that the estate was
financially incapable of obtaining the requreond. However, plaintiffs Bannister and
Waleske did not file a bond or obtain didavaiver. Furthermore, Bannister and
Waleske have not shown that they could rifaird the bond (or give any other reason to
justify waiving the bonding requirement), an@ythave not provided any legal authority

to support their one-sentencgament that estate’s waiver “should apply to [them].”
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Pls.” Opposition to Sum. Jdkt. 137, at 20. Therefore, the Court will dismiss plaintiffs
Bannister and Waleskelsrongful death clain.
. Idaho Tort Claims Act
a. Caribou County
The County argues that it is immunerfrauit under the Idaho Tort Claims Act
(“ITCA"), citing I.C. 8 6904(3). The plaintiffs do not change this assertion. Instead
they argue that any immiiy the ITCA affords Caribu County “applies only to
plaintiffs’ state-law claims.”Pls. Opposition to Sum.,dkt. 137, at 19. The Court
agrees. Therefore, the Court will dismifislze plaintiffs’ state law wrongful death
claims against Caribou County.
b. Deputy Downs and Dispatcher Long
Downs and Long argue they are immumeler the ITCA, citing I.C. § 6-904B.
That section does not apply if the officaxsted with “gross ridigence or reckless,
willful and wanton conduct.ld. The ITCA defines gross negligence as “the doing or
failing to do an act which a reasonable pars a similar situation and of similar
responsibility would, with a minimum obatemplation, be escapably drawn to
recognize his or her duty to do or miat such act and that failing that duty shows
deliberate indifference to the harmful consetss to others.” I.C. 8 6-904C(1). “[T]o

establish gross negligence under I.C. § 6-9Q48re must be evehce showing not only

2 Because the Court is dismissing Plaintifbleske’s wrongful death claim for failing to

file the requisite bond, it isnnecessary to consider whetheg §led, or should be excused from
filing, the notice of tort claim required by I.C. § 6-906.
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the breach of an obvious duty care, but also showirdgliberate indifference to the
harmful consequences to other&lock v. City of Lewistgn _ P.3d __, 2014 WL
2735287, at *4 (Idaho 2014) (internal gamdn marks omitted). “This means the
analysis for the exception is basically thensaas the analysis of the § 1983 claim for
deliberate indifference to a medical neetays v. Stobie2011 WL 216084, at *19 (D.
Idaho June 1, 2011). Downs and Long arthat they were not grossly negligent
because they were unaware that Crystal stacidal. This argument fails given the
Ninth Circuit’'s conclusion thahere is a triable issue over the defendants’ subjective
awareness.

D. Plaintiffs’ Remaining Issues on Summary Judgment.

I. Immunity from Punitive Damages.

As defendants admit, a jury could @ punitive damages amst Deputy Downs
and Dispatcher Long in certain circatances on plaintiffs § 1983 claimSee Smith v.
Wade 461 U.S. 30, 56 (1983) (“[[3ury may be permitted tassess punitive damages in
an action under § 1983 when the defendartthduct is shown to be motivated by evil
motive or intent, or when it involves reckkeor callous indifference to the federally
protected rights of others.”). The Countyalso correct that it cannot be held liable for
punitive damages on pldifis 8 1983 claims.City of Newport v. Fact Concerts, Inc.
453 U.S. 247, 271 (1981However, neither Downs norong are exposed to punitive
damages on plaintiffs’ stateweclaims. 1.C. § 6-918.

. Failure to Mitigate Damages & Equitable Remedies
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The County withdrew its argument that plaintiffs have failed to mitigate damages.
Dkt. 99 at 6. Additionally, plaintiffflave not requested equitable reli€ee First
Amend. Compldkt. 52. Therefore, the Court willsmiss these two issues as moot.

CONCLUSION

In summary, the defendahtaotion to reconsider idenied. Deputy Downs and
Dispatcher Long are not imme from suit on the plaintiffs’ § 1983 and wrongful death
claims. However, plaintiffs Bannister'sé Waleske’s wrongful death claims against
Deputy Downs and Long will beéismissed under I.C. 8§ 6-610(5The County is immune
from suit on all the plaintiffs’ wrongful deaiclaims under the ITCA. Whether the
County was subjectively aware of the rislspd by its staffing anchonitoring policies,
and whether those policies caused the plshinjuries are questions of fact that

preclude summary judgment on the plainti¥4onell claims.
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ORDER
IT IS ORDERED THAT:
1. Defendants’ Motion t&econsider (dkt. 188) BENIED.
2. Defendants’ Motion for Samary Judgment (dkt. 93) GRANTED in
part and DENIED in part, as stated herein.
3. Plaintiffs’ Motion for Summary Judgment (dkt. 86) GRANTED in part

and DENIED in part, as stated herein.

DATED: October 13, 2014

BE)L.M 'III/5 -

Chief Judge
United States District Court
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