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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

Case No. 1:11-cv-00059-BLW

ERIC STRICKHOLM,

MEMORANDUM DECISION AND
Plaintiff, ORDER

V.

THE EVANGELICAL LUTHERAN
GOOD SAMARITAN SOCIETY d/b/a
GOOD SAMARITAN SOCIETY -
IDAHO FALLS VILLAGE, a corporation,

DefendantS.

Before the Court is one motion in limindefil by Plaintiff EricStrickholm (Dkt.
27) and three motions in limine filed IBefendant The Evangelical Lutheran Good
Samaritan Society d/b/a Go&amaritan Society — Idaho Falldlage (Dkts. 21, 34 &
Dkt. 39). For the reasons set forth beltle Court will allow Good Samaritan’s late-
disclosed witnesses to testify, but Good Samaritan shall hawgpantunity to depose
them. Good Samaritan’s three motions in limine will be g@im part and denied in
part as detailed below.

ANALYSIS
1. Plaintiff's Motions in Limine
Plaintiff Eric Strickholm moves to excludke testimony of defense witnesses,

Michelle Neubauer, a CNA employed by Gooadraaitan, Sue Campbell, an RN and the
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acting Director of Nursing Services f@Good Samaritan, and Tasha Campbell, a CNA
and the current starting director and unit clerksood Samaritan. Strickholm argues that
the witnesses should be excluded becausewtkey not disclosed until after the close of
discovery — the witnesses were not ideaifuntil January 24, 2013 in Defendant’s
Second Supplemental Answerdaintiff's First Set of lterrogatories to Defendant.

Federal Rule of Civil Procedure 26(a)(1)(Arequires a party to disclose the
name, and if known, the address and telepmoumaber of each individual likely to have
discoverable information—along with tsabjects of that information—that the
disclosing party may use to support its claonslefenses, unless thee would be solely
for impeachment.”

Rule 37(c) further providesi]f a party fails to provig information or identify a
witness as required by Rule 26(a) or (e),dhdy is not allowed to use that information
or witness to supply evidence . . . at trial, unless the failure was substantially justified or
is harmless. In addition to orstead of this sanction, the court on motion or after giving
an opportunity to be hear@@) may order payment of éhreasonable expenses, including
attorney’s fees, caused by thduee; (B) may inform the jury of the party’s failure; and
(C) may impose other appropriate sanctiom$uiting any of the orders listed in Rule
37(b)(2)(A)(i)-(vi).”

Good Samaritan explains that Ms. Neutrgprrovided care to the decedent, Alma
Strickholm, but her signature could onlyfoeind in two places in Good Samaritan’s
chart, and her signature was difficult to redd its Initial Disclosures, Good Samaritan

generally disclosed that all employeesodnovided care to Mrs. Strickholm had
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knowledge of the care provided, and ibyaided Strickholm with a copy of Mrs.
Strickholm’s chart. Good Samaritan, however, did not specifically list Ms. Neubauer
given the inadvertent oversigbit identifying her signature.

Based on these facts, the Court will allMs. Neubauer to testify but Strickholm
will be given the opportunity to depose Ms.Uauer if he chooses to do so. Strickholm
had equal access to Mrs. Strickholm’s tlzard Ms. Neubauer’'s name. It does not
appear that the omission of Ms. Neubauerdme from the witnedst was intentional.

To ameliorate any potential prejudiceStriickholm, however, he must be given the
opportunity to deposker before trial.

The Court will also allow Tasha Camph@lltestify but with the same caveat —
Strickholm must be given another opportunidgydepose Ms. Campbell if he so elects
Apparently the only deosition Strickholm elected toka was a 30(b)(6) Deposition of
Good Samaritan that took place on Jandry2013 — long after éhclose of discovery.
Good Samaritan identified four individuatsaddress these issiincluding Tasha
Campbell and indicated “Ms. @gpbell is a CNA at the facilityho is currently acting as
a staffing coordinator and unit clerk. Sheispared to testify regarding the medical
records and the care provided to Alma Strickinduring her stay in June and July 2008,
and specifically with regard toare provided by CNA’s and records related to instructing
CNAs what cares nedd be provided.Email sent to Plaintiff's counsel on January 21,
2013 Ex. D to Duke Aff. Although Strickholm was given a@pportunity todepose Ms.
Campbell, he was only notified the daytleé deposition that she would be one of the

four individuals made available to testiffiecause Ms. Campbell was not identified until
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after the close of discovery, the Court vaillow Strickholm andter opportunity to
depose Ms. Campbell.

Good Samaritan says that they do négma to call Sue Campbell, so her late
disclosure is not at issue.

2. Defendant’'s Motions in Limine

A. DHW Surveys, Citations,and Monitoring Lists

Good Samaritan asks the Court for adenmprecluding Strickholm, his witnesses,
and his attorney from offering any eviden making any comment, or asking any
guestion relating to (1) ariyepartment of Health arlelfare surveys, complaint
investigations or citations relating to GbSamaritan; and (2) any nursing home
monitoring lists or websitesGood Samaritan maintains thhe documents are irrelevant
to the extent they do notvolve care actuallprovided to Ms. Sickholm, constitute
impermissible character evidence, are prgjatiand contain inadmissible hearsay.
Good Samaritan also argues that the shoukekbkided because they were not disclosed
in discovery.

Strickholm responds that he does notndtéo introduce the surveys, citations, and
monitoring lists and websites his case in chief, but args that he should not be
absolutely precluded from using such docutsdéor impeachment purposes. Given that
Strickholm does not introduce such documentsisncase in chief, the Court agrees that
ruling on their admissibilityshould be reserved for trial. [Jfi some instances it is best to
defer rulings until trial, [when] decisions can be better informed by the context,

foundation, and relevance of the contestedewée within the framewk of the trial as a
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whole.” Casares v. Bernalf90 F.Supp.2d 769, 775 (NID.2011) (citation omitted).

Given that the Court does not have copiethete documents and does not know in what
context they may be introduced if they @amtroduced at althe Court will better

positioned during trial to evaate the document’s relevanor prejudicial effect.

If Strickholm does attempt to introduce theedments as exhibits at trial, he will
have to lay an adequate foundation tialesh that the docuemts fall within the
business records exception to the hearsky Fed.R.Evid. 803(6). “The records
introduced can be recordsan entity not a party to the proceedings, and the foundation
for their receipt can be made by a wgaavho is not an employee of the prepam@rtho
Pharmaceutical Corp. v. Cosprophar, In828 F.Supp. 1114119 (S.D.N.Y. 1993)
(citing Saks Int'l, Inc. v. M/V “Export Champion817 F.2d 1011, 1B (2d Cir.1987)).
But the “with knowledge” requirement of RUB®3(6) nonetheless dicest that “the court
must be able to determine from some appiate source — from the document itself, or
from external evidence (egh direct or circumstantial or both), or from some
combination of these things—that #m@indational element has been méd.”(internal
guotation marks omitted).

The Court also notes that Rule 703 all@msexpert to rely on inadmissible facts
or data in reaching an opinian inference if the facts add a type “reaonably relied on
by experts in the particuldield.” Fed.R.Evid. 703United v. Gonzales307 F.3d 906,
910 (9th Cir. 2002). But it does not allowetproponent of expert testimony to use the
expert as a conduit for that party to introduce otherwise inadmissible facts or data —

“unless the court determines that their prolatiglue in assisting thary to evaluate the
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expert's opinion substantially outweighs th@ejudicial effect.” Fed.R.Evid. 703ee
also United States v. 0.59 Acres of Lah@d9 F.3d 1493 (9th €i1997) (error to admit
hearsay offered as the basis of an expgiriion, without a limiting instruction)

The Court also cautions that expertsymat offer testimonyeyond what they
expressed in their reports or depositions arsater evidence not considered at the time
they drafted or supplemented their reportgestified at their depositions. An expert,
however, may also base her opinion on factdata learned durg the presentation of
evidence at trialFed.R.Evid. 703Advisory Committee No{@oting that an expert may
base her opinion on fac$ata or opinions gisented at trial — as by the familiar
hypothetical question or by iag the expert attend the trial and hear the testimony
establishing the facts, datand opinions relied on)

B. Duplicative Wrongful Death Claims

Good Samaritan next seeks to excl@rints 2 through 4 of Strickholm'’s
Complaint, which Goo&amaritan alleges contains duptive wrongful death claims.

The Court will not exclude Strickholm’s wingful death claims because they are
duplicative. As Good Samantacknowledges, Strickholnsserts different theories for
his wrongful death allegations. Althoutitere may be some overlap of facts and
statutes, this does not necessarily make tteglandant. Rule 8(e)(2) of the Federal
Rules of Civil Procedure provides that “[a]rfyamay set forth two omore statements of
a claim or defense alternatiyedr hypothetically, either ione count or defense or in
separate counts or defenselius, Strickholm is allowed tassert multiple legal theories

even if he is entitled to only one recovery tioe same injury. Toounter any risk for a
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double recovery, the Court will instruct thugy that Strickholms entitled to only one
recovery resulting from the death of his netlnd the special verdict form will only
include one line for damages. So for pratjpurposes Strickholis multiple wrongful
death claims will merge into enbut he will be allowed tpresent evidence on all legal
theories. And if justified byhe evidence, the Cauwill instruct the juy on all theories.

With respect to Good Sanii@n’s argument that there is no private right of action
under the Federal Nursing Home Reform A«ctts regulations codified at 42 C.F.R.
483.25, the Court has already determinedttiiatpplicable standard of care cannot be
lower than the standard of care imposechursing homes by deral and state law
regulationsHayward v. Jack's Pharmacy Intl5 P.3d 713, 719 (Idaho 2005)(“[I]t
follows that the standard of care for ay/pitian treating a patient in a nursing home
would be governed by [tHederal regulations]). Therefore, to the extent Good
Samaritan’s request to exclude Strickholmégyligence per se contradicts the Court’s
prior ruling, it is denied.

The Court has an even more basic came@dath Good Samaritan’s motion: it is
essentially a motion to dismiss or strike, aghotion in limine. A true motion in limine
would seek a ruling in advae of trial on whether certagvidence would be admissible
to prove Good Samaritan’s wrongful death claitmsited States v. Helle651 F.3d
1108, 1111 (9th Cir. 2009¥F0rt Hall Landowners Alliancenc. v. Bueau of Indian
Affairs, 2007 WL 2187256, *1D.ldaho July 162007). “Motionsn limine are well-
established devices that strdiam@ trials and settle evidentiadysputes in advance, so

that trials are not interrupted mid-coufsethe consideration of lengthy and complex
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evidentiary issues.United States v. Tokash82 F.3d 962, 968 (7th Cir. 2002ge also
Luce v. United Stated69 U.S. 38, 40 n. 2 (1984).

In light of their limited purpose, motioms limine should not be used to resolve
whether certain claims showdrvive. Rather, parties should target their arguments to
demonstrating why certain iternos categories of evidenstould (or shuld not) be
introduced at trial, and dirette trial judge to specific ewahce in the record that would
favor or disfavor the introduction of those particular itemsategories of evidence.S.
ex rel. EI-Amin v. George Washington Unb83 F.Supp.2d 12, 19 (D.D.C.2008).

Here, however, Good Samaritan askexolude entire claims because they are
duplicative or because no private rightagtion exists under the federal regulation; it
does not seek to excludgidence relating to those claim$hat is a motion to dismiss.
The deadline for dispositive mons has passed. For this reason, in addition to the
substantive analysis set forth above, tlen€will deny this part of Good Samaritan's
motion.

Any redundancies that marise from the multiple wrongful death claims, or
disputes regarding the applicable law, barresolved or claiégd through the jury
instructions.

C. Evidence Regarding Staffing and Training

Good Samaritan seeks to exclude apiion testimony from Strickholm’s
experts regarding staffing and trainingGadod Samaritan because Strickholm failed to

disclose any opinions relatirtg staffing and training.
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As already noted, the parties’ expartay not offer testimony beyond what they
expressed in their reports or depositions arsater evidence not considered at the time
they drafted or supplemented their reportgestified at their depositions, but they may
base their opinions on testimony peted at trial. Fed.R.Evid. 708dvisory Committee
Note Strickholm will therefore be allowdeto elicit testimony at trial from Good
Samaritan employees regarding the trairsng supervision they received by Good
Samaritan’s management, and Strickholnxgezts may opine whether the training they
said they received met the dippble standard of care.

Nor will the Court necessarily excludepext opinion testimony regarding staffing
and training because insufficiemtidence exists fahis claim. A motion in limine is not
a “vehicle for a party to ask the Courtieigh the sufficiencyf the evidence.Bowers
v. Nat'l CollegiateAthletic Ass'n563 F.Supp.2d 508, 532 (D.N2008). At this juncture,
the Court has no idea what theidence on this claim will be. Therefore, the Court
cannot possibly “exclude” the gkgent supervision and training claim prior to trial.

D. Medical Expert’'s Testimony Regardng the Development of Pressure
Ulcers at Her Facility.

Dr. Inna Sheyner recently testifiedredr deposition that she has not had any
resident develop a pressureer at her skilled nursingddity during her twelve-year
tenure.See Duke AffEX. E, pp. 92:24-93:22. Good Saiten requests that this line of
testimony be excluded as ilegant, not timely disclose@énd unduly prejudicial.

The Court finds the testimony was timely dosed. Good Samaritan elicited this

testimony during its deposition &fr. Sheyner when probirtter experience. She did not
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offer a new opinion with this testimony —eskimply related her own experience in
response to a question.

The Court, however, will reserve ruling tims issue until trial. That said, the
Court could envision this tastony being relevant to providecontext to Dr. Sheyner’'s
expert opinion and experience. Expeesperiences and observations in their own
practice can certainly informeir opinions. And it is possiblthat any prejudice arising
from this testimony could beitigated through a limiting instation if the Court allows
its admission.

E. Photographs of Alma Strickhdm Not Previously Disclosed

Good Samaritan next argues that ahgtpgraphs of Aim&trickholm or her
injuries that were not proded during discovery shoulik excluded. Strickholm
responds that he does not intend to introcateeographs of Ms. Strickholm’s injuries
that were not previously disclosed.stead, he wants to @& photograph of Ms.
Strickholm as an illustrativexaibit to show what she lookdike. So long as Strickholm
does not seek to offer countless photograpidsiStrickholm to sbw what she looked
like, the Court will allow such a photografihbe used as alustrative exhibit.

F. Monica Bott’s Testimony Regarding Medical Causation

According to Good Samaritan, Monica Batto is a registered nurse, may only
testify to the standard of care and not ® thedical cause of Alma Strickholm’s pressure
ulcer and death. The Court agrees.

In Perry v. Magic Valley Regional Med. Centtre hospital argued that trial court

erroneously allowing the nursing expert tetily as to medical causation. The ldaho
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Supreme Court found that the trial court dat abuse its discretion in allowing a nurse’s
expert testimony because the nmogsexpert “did not testify ato causation.” 995 P.2d
816, 820 (Idaho 2000). While the Idaho Sampe Court did not expressly hold that a
nursing expert may never testify to causation, this language saggesste should not be
allowed to testify regarding medical causation..

In addition, other courts have found thatses are not qualified to attest causes of
medical problems because it is outside their scope of praStege.g., Vaughn v.
Mississippi Baptist Medical Cente20 So0.3d 645, 652 (Miss. 2009) (“This is in keeping
with the majority rule that nursingxperts cannot opine as to medical
causation.”)(collecting cases). The Court agreith the analysis in these cases.
Therefore, the nursing expert$o testify in this case mayot testify to causation. A
nurse, however, may testify regarding bbservations and experiences without
providing an opinion regarding causatidrikewise, other witnesses without a medical
degree may not testify as to causationtbay may relay their own experiences and
observations.

G. Designation of Deposition Testimony

If a party intends to use deposition iesiny — except for purposes of using an
admission by a party opponamtimpeaching the prior inconsistent statement of a
testifying witness — the party offering tbeposition testimony muslesignate by page
and line the testimony the party intends to I0&& hours in advance, so that the other
party shall have sufficient time to submieihobjections (if any) to the use of the

testimony and to provide counter-designations.
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Strickholm accuses Good Samaritan of wamtito be ‘tipped off’ if its corporate
deposition is going to be uséal impeachment purposesPI's Resp. to Def's General
Mot. in limineat 5, Dkt. 38. Good Samaritan,wever, specifically excluded use of
depositions for impeachment purpof®@sn its requested advanced designation
requirement, so this should not be an issue.

H. Remaining Motions in Limine

Good Samaritan also arguésit evidence concernirige following topics should
be excluded: (1) special dages; (2) offers of compromse; (3) insurance; (4) Good
Samaritan’s motions in liming5) the cost of litigation(6) written curriculum vitae of
any expert; (7) previous lawsuits; and @®er lawsuits or claims against Good
Samaritan. Strickholm says he does ntand to offer any eviehce regarding these
topics. Therefore, evidence regarding ghipics — from either party — shall be
excluded. The Court reserves the rightntadify its ruling at trial, if necessary.

I. Reference to the Number of Attorreys Representing the Parties and
Where Those Attorneys Are From

The Court will prohibit any reference liye parties to theumber of attorneys
representing any other partycawhere those attorneys drem. During voir dire, the
Court will identify the attorneyand their law firms to dataine whether any prospective
jurors have a conflict of interestatwould impair their impartiality.

J. Requests to Jurors to Place Theselves in Plaintiff's Position

Good Samaritan asks that Strickholro@insel refrain from asking the jurors to

place themselves in the position of the plaintiffs. This is the so-called “golden rule”
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argument. “The ‘Golden rule’ argumentusiformly prohibited where it is used to

inflame the jury and encourage increased damage awarddpez v. Langer761 P.2d
1225, 1230 (Idaho 1988). Thumth parties should refrainom using the golden-rule
argument to inflame the jury. Both sideswawer, may appeal, in a moderate manner, to
a jury’s common sense by asking them to dagethe reasonableness of either party’s
actions. Id.

K. Exclusion of Witnesses

The Court will exclude all withesses whoe not parties to this action from the
courtroom with the excetn of expert witnesses.

ORDER

IT IS ORDERED THAT:

1. Plaintiff's Motion in Limine (Dkt27) is DENIED. The late-disclosed
witnesses will be allowed to testify, but Pitif will be given anopportunity to depose
them.

2. Defendant’s Motions in Limine (D&t21, 34 & Dkt39) are GRANTED in

part and DENIED in part iaccordance with this decision.
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DATED: February 28, 2013

SIS SUAWHNS

B. Lyne/Winmill
Chief Judge
United States District Court
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