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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

FREDERICK C. HARMS,
Case No. 4:11-CV-00111-EJL-CWD

Plaintiff,
MEMORANDUM ORDER

V.

POWER COUNTY SHERIFF JIM
JEFFRIES, in his official and individual
capacity, and POWER COUNTY, a
political subdivision of the State of Idaho,

Defendants.

Plaintiff Frederick Harms brings thistamn against Defendanfsm Jeffries, in both
his individual and official cagcity as Power County Shdfriand Power County, claiming
breach of contract (either express or impliedblation of Idaho sttute, the First and
Fourteenth Amendments, and ¥2S.C. 81983, based oretkermination of Plaintiff’s
employment. Defendamimoved for summary judgment orabkiff's claims. Plaintiff
opposes the motion. The igsuhave been fully briefed and are ripe for the Court’s

consideration.
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Having fully reviewed theeacord herein, the Court finds that the facts and legal
arguments are adequately presented in the lamefgecord. Accordingly, in the interest
of avoiding further day, and because theif@ conclusively finds that the decisional
process would not be significynaided by oral argument,ithmotion shall be decided on

the record before thiSourt without a hearing.
FACTUAL AND PROCED URAL BACKGROUND

Plaintiff was hired by Diendant Power County Shiis Office (“PCSQO”) in
August 1990 as a deputy stier (Dkt. 17, p. 2 110.) Although Plaintiff was not hired
pursuant to a written contract aititiff maintains a supervisanformed him, at the time he
first began his employment k990, that once Plaintiff compsd a probationary term, he

would not be terminateelxcept for cause. (Dkt. 28-2, p. 2, 12.)

In 1999, Power County adopted theMeo County Personnel Manual (hereinafter
“Policy Manual”), which outlinedts policies with respect tall Power County Employees
except those specificalBxempted in the Manudi. (Dkt. 21-1, p. 2, 14.) The first page of
the Policy Manual contained a general Eisuoer stating “THS PERSONNEL POLICY
IS NOT A CONTRACT. Thishhandbook supersedes any esantation previously made
whether verbal, written, expressimplied.” (Dkt. 21-8, p. 1.) (emphasis in original)

Plaintiff received the PolicManual and signedReceipt and Acknowledgement Form

1 Plaintiff was not an exempt employee under the provisions of the Policy Manual.
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(“Acknowledgement Form”) indicating thae had understood and read the Policy

Manual.? (Dkt. 21-9.)

Further, by signing the Acknvledgement Form, Plaintifhdicated he had read all
of the policies outlined in the Policy Manual, and that heedjand understood that the
Policy Manual was, “NOT AN EMPLOMENT CONTRACT NCR... A GUARANTEE
OF ANY PARTICULAR LENGIH OR TERM OF EMPLOYENT, even after... [a]
successfully completed introductory periodaldo acknowledge and agree that | am an
EMPLOYEE AT WILL.... | further acknowledge that theaggments made in this
handbook control verbal statements and repridions made by county elected officials,
supervisors and county employeesd.) (emphasis in original)In addition to the Policy
Manual, the PCSO alsolfowed a Power County Shéts Department Policy and
Procedure Manual during Phiff's employment with thd®CSO. (Dkt. 28-4.) Power
County codified the Policy Manual as law un&@wer County ordinance 1-6-2: Personnel

Policies and Guidelines Adopted.

Plaintiff continued to serve as a ftilne Power County gmity sheriff from the
time he was hired until the time of his termioatin August 2009. (Dkt. 28-2, p. 1, 11.)
In late 2008 and early 2009, Plaintiff was inx&d in an investigation related to a stolen
airplane. Id.) Although Plaintiff was cleared ainy wrongdoing with respect to the

airplane, PCSO put Plaintiff on probation througheamployee Warning Repattated

2 Although the Policy Manual was republished and revised in 2003, neither Plaintiff nor Defendants contédgl the 20
Policy Manual materially differed from the 1999 Policy Manual.

MEMORANDUM ORDER - 3



February 13, 2009 (“Warning Report”), followg the investigation. (Dkt. 21-1, p. 4,

120.)

Plaintiff contends he wasaied on probation for loitering(Dkt. 28-2, p. 3, 113.)
Defendants maintain Plaintifas placed on probation due ts Railure to conduct himself
in a professional manner during the coursthefairplane investigation. (Dkt. 21-1, pp.
4-5, 1121-22.) Specifically, Defendants sialaintiff was placed on probation for
swearing at and hanging up on a membehefpublic during the investigation.ld()

The Warning Report suppoiteth contentions, as it sustad findings of Plaintiff's

failure to comply with botiPCSO'’s loitering policy as wedls with its policy regarding
professional conduct. (Dkt. 21-10, p. 2Blaintiff was accordinglplaced on probation
for six months, and was advised that anyhfertviolation of PCSO'’s policies could result

in his termination. (Dkt. 21-1, p. 5, 1124-26.)

Throughout the course of his employrmath the PCSO, Platiff served as a
member of the Power County&eh and Rescue Dive Tean{Dkt. 28-2, p. 4, 121.)
Beginning in 2007 andontinuing through Plaintiff's tenination, the Dive Team was
organized under Defendant Sherriff Jim Jeffriehain of command, and was led by Idaho

Fish and Game Officer Scott Wright. (Dkt. 28p. 4, 922, Dkt. 21-1, p. 6, 132.)

Defendants allege that Sheriff JeffrieglaDfficer Wright had a discussion prior to
July 25, 2009 regarding some members efldive Team not attending training and

practices, and decided that such membenglavbe dropped from éhDive Team. (Dkt.
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21-3, pp. 5-6, 128.) Sheriff Jeffries a@fficer Wright determined that dropped
individuals would be notified that they wame longer considered a member of the Dive
Team, and would be asked toum any Dive Team equipment in their possession that had
been purchased by Power Countytd.)( PCSO would also discontinue paying dive
insurance premiums for any individuals whorgvao longer members of the Dive Team.
(Id.) Plaintiff was among the individuals diogd from the Dive Team for failure to

attend trainings.ld.)

Plaintiff maintains that he was nevefarmed by anyone frm PCSO or Officer
Wright that he had been removed from the Dieam. (Dkt. 28-2, p. 5, 128.) However,
on or about July 26, 2009, Plaintiff and a fdewho was also a member of the dive team
discussed going for a dive.ld(, 1929-30.) Plaintiff's friend ggested that Plaintiff first
contact Officer Wright to determine if Plaifits dive insurance prerams had been paid.
(Id., 131.) Plaintiff called Officer Wright to ks his dive insurance had been paid and
was told that Plaintiff's divénsurance had been cancelthee to his failure to attend
trainings. [(d., 133.) Plaintiff complaied that he had not beable to attend trainings
because they conflicted withs work schedule. Id., 134.) Plaintiff then advised Officer

Wright to “take the dive team and cram [it] in his asslt., (p. 6, 136.)

Officer Wright thereafter contacted tRE€SO to inform them of his conversation
with Plaintiff. (Dkt. 21-3, p6, 129, Dkt. 28-2, p. 6, 138 Although Plaintiff maintains

his statement to Officer Wright was madghgut animosity, OfficeWright informed the
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PCSO that he believed his conversation witirRiff would have escalated into a physical
altercation had it been face-to-faegher than over the telepmm (Dkt. 28-2, p. 6, 137,
39.) An investigation was undertaken assalteof the informatiomeceived from Officer

Wright. (d., 142.)

Following the investigation, Plaintiff was givanNotice of Proposed Personnel
Action-Termination and Notice of Suension with Pay Pending Decisi@iNotice of
Proposed Action”), dated July 27, 2009. (DXt-1, p. 8, 148.) The Notice of Proposed
Action advised Plaintiff that the PCSO hadewed information idicating that he had
acted, omitted acts, or otherwise perfornrediays which were contrary to the
expectations or standards of conductHower County employeeand that he may be
subject to discipline, up toshnissal, for such conduct. KD21-13, p. 1.) The Notice of
Proposed Action included an eleven page synopsis of Plaintiff's conduct warranting
discipline, and concluded that, “pending coesadion of any response by [Plaintiff] it is
our present intention to terminatewyemployment with the County.” Id;, p. 12.) The
Notice of Proposed Action furer advised Plaintiff that he&as entitled to respond, by
either meeting with or submitiy a written response to Shed#ffries, by August 3, 2009,

and that failure to do so would constitat&aiver of his right to respond.ld(, p. 1.)

On August 3, 2009, Plaiiff submitted his written response to the Notice of
Proposed Action to Sheriff Jeffries. (Dkt.-24, Dkt. 28-2, p. 7, 153.) Plaintiff's
response detailed his position with respect écatlegations contained within the Notice of
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Proposed Action. (Dkt. 28-2, p. 8, 1540Qn August 26, 2009, Plaintiff received\atice
of Final Decision and Terminatioinom Sheriff Jeffries, whic included Sheriff Jeffries’

decision to terminate Plaintiff's employmentld.( p. 8, 159, Docket 21-1, p. 9, 154.)

Plaintiff thereafter requested and receiaedappeal hearing. (Dkt. 28-2, p. 8,
1960- 61.) Sheriff Jeffries presided over theorded October 1, PO appeal hearing.
(Id., p. 9, 164.) During the hearing, Pl#inwas represented by counsel and was given
the opportunity to rebubformation presented by witages. (Dkt. 21-1, p. 9, 158.)
However, Sheriff Jeffries both presidedeothe hearing and made the ultimate
determination to uphold his initial decisiontesminate Plaintiff. ~ (Dkt. 28-2, p. 9,
1964-65.) On October 7, 2008heriff Jeffries issueddotice of Final Decision Post

Appealupholding Plaintiff's termination. (Dkt. 21-1, p. 9, 159.)

On January 10, 2010, Plaintiff filed a ti of Tort Claim vith the Power County
Clerk. (d., p. 10, 168.) On March 18, 2011aiptkiff filed a Complaint against Power
County and Sheriff Jeffries ineélidaho Federal District Court(Dkt. 28-2, p. 9, 167.) In
October, 2011, Plaintiff filethis Amended Complaint claimifgreach of contract (either
express or implied in law), violation of Idahattte, violations of the First and Fourteenth

Amendments, and violation d2 U.S.C. 81983. (Dkt. 17.)

On March 7, 2012, Defendants filed the instant motion for summary judgment.

(Dkt. 21.)
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STANDARD OF REVIEW

Motions for summary judgmeitre governed by Rule 58 the Federal Rules of
Civil Procedure. Rule 56 prades that judgment shall beaguted if the movant shows that
there is no genuine dispute as to any maltéaict and that the movant is entitled to

judgment as a matter of law. Fed. R. Civ. P. 56(a).

The Supreme Court has made it cleat timder Rule 56 summary judgment is
mandated if the non-moving pgiffiails to make a showingufficient to establish the
existence of an element which is essentigh&éonon-moving party’s case and upon which
the non-moving party will bear the burden of proof at tri&lee Celotex Corp. v. Catrett
477 U.S. 317, 322 (1986). tlie non-moving party fails tmake such a showing on any
essential element, “there can be no ‘genwssae of material fact,’ since a complete failure
of proof concerning an essential elemerthefnonmoving party’s case necessarily renders

all other facts immaterial.”ld. at 323.

Moreover, under Rule 56, it is clear tlaatissue, in order to preclude entry of
summary judgment, must be both “material” dgenuine.” An issués “material” if it
affects the outcome of the litigationHahn v. Sargent423 F.2d 461, 464 (1st Cir. 1975).
An issue, before it may be considered “gi@e,” must be established by “sufficient
evidence supporting the claimed factual dispuie require a jury ojudge to resolve the
parties’ differing versionsf the truth at trial.” 1d. (quoting First Nat'l Bank of Arizona

v. Cities Serv. Co. Inc391 U.S. 253, 289 (1968)). Thenth Circuit cases are in accord.
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See, e.qg., British Motor Car Distrib. v. i8&rancisco Automotive Indus. Welfare Fund

882 F. 2d 371 (9th Cir. 1989).

According to the Ninth Circuit, inrder to withstand a motion for summary

judgment, a party:

(1) Must make a showing sufficient to establegenuine issue of fact with respect
to any element for which it bes the burden of proof; YZnust show that there is
an issue that may reasonably resolved in favor ddither party; and (3) must
come forward with more persuasive evidence than would otherwise be
necessary when the factual contewgkes the non-moving party’s claim
implausible.

Id. at 374 (citation omitted).

Of course, when applying the above standard, the court must view all of the
evidence in a light most favoralie the non-moving party.Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (198@jughes v. United State853 F. 2d 531, 541 (9th Cir.

1992).
ANALYSIS

1. Existence of an Employment Contract

A. Policy Manual
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Plaintiff claims Defendants breached his employment contract, whether express or
implied, by terminating him without cauaed without following tle procedures outlined
in the Policy Manual. Idahlaw provides the relevant freework to determine whether
Plaintiff was an at-will employee @ne terminable only for causeSee, e.g., Bishop v.

Wood 426 U.S. 341, 344 (1976).

The long-standing rule in Idaho is thetless an employee is hired pursuant to a
contract which specifies the duration of the employment or limits the reasons for which an
employee may be dischargelde employment is at the will of either party and the
employer may terminate the relationsht@ny time without incurring liability. Holmes v.

Union Qil Co. of Cal.760 P.2d 1189, 1192 (Idaho 198Bhompson v. City of Idaho Falls
887 P.2d 1094, 1097 (Idaho 1994) (citationstted). Where there ian absence of an
agreement limiting either party’s right to terminate the employment relationship, either
party may terminate it at e#htime or for any reason. Raedlein vBoise Cascade

Corp, 931 P.2d 621, 623 (Idaho 1996).

A limitation on the right of the employer employee to terminate the employment
can be either express or impliedorenson v. Comm Tek, In¢99 P.2d 70, 72 (ldaho
1990). A limitation will be implied when, fro all of the circumsinces surrounding the

relationship, a reasonable person could aaiekhat both parties intended that either

3 The only exception to the employment-at-will doctrine is éimeemployer may be liable if the termination of at-will
employment is for a reason which contravenes public politackson v. Minidokérrigation Dist., 563 P.2d 54, 57
(Idaho 1977). Plaintiff does not claim he was fired in violation of public policy.
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party’s right to terminate the relationshipsianited by the implied-in-fact agreement.
Raedlein 931 P.2d at 623. Plaintiff maintaithat the Policy Manual, the Sherriff's
Manual, and oral statementsde by his supervisors credite contract of employment

under which he could only be terminated for cause.

Both the Sheriff's Manual and the Poliglanual contained provisions which would
support Plaintiff’'s contention that leuld only be fired for cause.S¢e, e.g Sheriff’'s
Manual, Dkt. 28-5, p. 59 “Dismissal witbause”; Policy Manual, Dkt. 21-8, p. 23
“...employees of Power County will not be.isdharged from their positions except for

cause related to performance of their gthies or violations of this policy.”).

The Idaho Supreme Court has recognizetidh employee handbook can constitute
an element of an employment contrad#litchell v. Zilog, Inc, 874 P.2d 520, 523 (Idaho
1994). Whether a particular manual deesnay be a question of fact unless the
handbook “specifically negates any intention anphrt of the employer to have it become
a part of the employment contradd’ at 523-24 (citation omitted). In this case, both the
Sheriff's Manual and the Policy Manual do speufiy disclaim any intent to become part

of the employment contract.

The Sheriff's Manual states, under “Aotity and Administrative Policies,

Application of Manual:
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The provisions of the Sheriff's Manual applicable to all members/employees of
the Sheriff's Department, but, under nocamstances is this handbook to be
considered a contract, nor doesahtain the elements of a contract.

(DKt. 28-4, p. 26.)

Although this statement doest appear until chapter four of the Sheriff's Manual,
disclaimers need not be proraintly displayed in order tdfectively negate an intention
that the manual become part of an employment contrisiitchell, 874 P.2d at 525.
Further, inLawson v. Umatilla Cnty139 F.3d 690, 693 (9th Cir. 1998) the Court
determined a similar disclaimer statingntier no circumstances shall these policies be
construed to act as any type of employnuamitract with any employee of the County of
Umatilla,” precluded the district court frodetermining a policy manual altered a county

employee’s at-will status.

In reversing the district court’s entry jpidgment in favor of the employee, the
LawsonCourt found provisions of the manwsiating no permanent employee could be
disciplined except focause “must be construeddanjunction with the ‘under no
circumstances’ disclaimer. So construedsthregulations merely provide a framework
for disciplining at-will employees whircis not binding on the County.’ld. at 694. Thus,
in this case, because okthforementioned disclaimehe policies provided in the

Sheriff's Manual cannot be read to contuadly alter Plaintiff's at-will status. Id.

The Policy Manual morprominently disclaimed any intent to become an

employment contract. Specifically, thest page of the Manual provides:
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THIS PERSONNEL POLICY IS NOTA CONTRACT. NO CONTRACT OF
EMPLOYMENT WITH POWER COUNTYWILL BE VALID UNLESS IT IS
SIGNED IN ACCORDANCE WITH PROPER PROCEDURES BY A
SPECIFICALLY AUTHORIZED REPESENTATIVE OF POWER COUNTY,
AND UNLESS IT IS SIGNED BY AND CONTAINS THE NAME OF THE
EMPLOYEE WHO WOULD BE BENEFITTED BY THE CONTRACT.

CHANGES TO THE POLCIES AND BENEFIT OFFRINGS OUTLINED IN
THIS HANDBOOK ARE SUBJECT TACHANGE AT ANY TIME, WITHOUT
NOTICE. CHANGES MAY BE MADE INTHE SOLE DISCRETION OF THE
POWER COUNTY COMISSIONERS

...This handbook, effective Octobef, 11999, supersedes any representations
previously made whetheerbal, written, expressed or implied.

(Dkt. 21-8, p. 1.) (emhasis in original)

Plaintiff does not contend that hedna separate written contract with Power
County. As such, the disahaer provision precludes ¢hPolicy Manual from changing
Plaintiff's at-will status to one under winde could only béred for cause. Raedlein
931 P.2d at 624. Moreover, at the time leeneed the Policy Manuah 1999, Plaintiff

signed a Receipt and Acknowledgement Form stating:

This is to acknowledge that | have re@s a copy of the Reer County Personnel
Handbook, hereinafter “Handbook” and thaave read and do understand, or have
had explained to me, all of the policiesfidi#ions and rules contained therein. |
hereby agree to abide byethules and policies expressadhe handbook. | further
understand and agree that thiendbook is NO AN EMPLOYMENT
CONTRACT NOR IS IT A GUARANTEE OF ANY PARTICULAR LENGTH
OR TERM OF EMPLOYMENT, even aftemhay have successfully completed an
introductory period. | also understandd agree that | am an EMPLOYEE AT
WILL. | acknowledge the right of the cotynofficials to change and revise this
handbook at their sole discretion, inclglithe rules, definitions and benefits,
whenever they deternenin their sole discretion, @hsuch action is warranted. |
further acknowledge that the statements made in this handbatiol over verbal
statements and representations made lytgoelected officiad, supervisors and
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county employees. | also acknowledgattthe list of rules contained in the
Handbook are ILLUSTRATIVEAND NOT ALL INCLUSIVE.

(Dkt. 21-9.) (emphasis in original)

Plaintiff testified in his deposition thae read the Receipt and Acknowledgment
Form before he signed it, and that he ustied the Receipt and Acknowledgment Form
meant the Policy Manual was not a contraf@kt. 21-5, pp. 20-21.) In light of the
disclaimers in both the Sheriff's Manual aRdlicy Manual, as well as the signed Receipt
and Acknowledgement Form, the Court concluties there is no genuine issue of material
fact as to whether the contents of the manuals implied any contractual agreement other than

one for at-will employment.

B. Oral Statements

Plaintiff also contends oral statememtade to him by Russell Maxwell Sprague, a
former Power County Sheriff, created an e agreement that Ptdiff could only be
fired for cause? (Dkt. 28-2, p. 2, 11112, 7.) Spécilly, Plaintiff mantains Mr. Sprague
told Plaintiff in 1990, when hwas first hired, that once he completed his probationary

term, Plaintiff could not be terimated except for cause.ld() Whether oral

4 In hisOpposition to Defendants’ Motion for Summary Judgmlatintiff claims “statements made to him by

Sheriff Jeffries and others” as well as “the course of conduct of the parties,” imply that he could only laéaérimin
cause. (Dkt.28-1,p.13.) However, the only oral statement suggesting he would only be dmadddhat Plaintiff
specifically identifies, in either hikmended ComplainStatement of Material Factaffidavit filed in Support of his
Opposition to Defendants’ Motion for Summary Judgmar®pposition to Defendants’ Motion for Summary
Judgmentis Mr. Sprague’s statement when Plaintiff was firstchirel990. Plaintiff also fails to allege any specific
facts to suggest Defendants followed a course of conduct that would imply employees were only fired for cause. A
party opposing summary judgment may not rest upon mere allegations, but must set forth specific facts showing a
genuine issue for trial.Marek v. Lawrence278 P.3d 920, 923daho 2012). Because Riéff has failed to allege

any other specific facts supporting an implied contract basedabnepresentations or a course of conduct, the Court
will only consider the statement of Mr. 1Bgue for purposes of summary judgment.
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representations can transform an at-will emgpient contract intanore by adding implied
terms is generally a question of facHuey v. Honeywell, Inc82 F.3d 327, 332 (9th Cir.

1996).

However, the Policy Manual, which Plaintificeived and read 1999, specifically
states that it superseded any representagtiangously made, whether verbal or implied.
(Dkt. 21-8, p. 1.) The PolicManual also unequivocally provides that no contract with
Power County is valid unlessig signed by both the appropgeaauthorized official of
Power County and an individual, named employelel.) (Plaintiff also agreed that the
Policy Manual controlled over “verbal statents and representations made by county
elected officials, superviserand county employees,” whae signed the Receipt and
Acknowledgment Form. (DkR1-9.) Because the provisioasthe Policy Manual and
the Receipt and Acknowledgeméiarm “specifically negatery inference that statements
of supervisors or peers may constitute a contrdetre is no issue of fact as to whether
oral statements created an implied contradlitchell, 874 P.2d at 525 (affirming ruling of
the district court that, as to the existencarmémployment contract, no issue of fact existed

despite alleged oral statemts to the contrary).

Finally, Plaintiff argues that, because 8prague told him when he was first hired
that his employment would ontgrminable for cause, the Policy Manual and Receipt and
Acknowledgement Form could not change @mployment status to at-will without any

consideration for such alterati. However, Idaho courts hagletermined that due to the
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realities of the workplace, traditional contradialysis is inadequate when considering
employment manuals, and unilateral contract analysis must instead be utifaeker v.
Boise Telco Federal Credit Unip823 P.2d 493, 4899 (Idaho 1996)yVatson v. Idaho
Falls Consol. Hospitals, Inc720 P.2d 632, 636 (Idaho8®. Under such analysis,
continuing to work (when theris no obligation to do $@fter an at-will employment
manual has been adopted is stént to establish the empleg has accepted the unilateral

modification of the employment relationship.

C. Conclusion

In sum, the recordhows that the disclaimers progdlin both the Sheriff's Manual
and the Policy Manual statélolat nothing contained in theanuals were intended to be
part of the employment relationship; that 899 Policy Manual superseded any contrary
provisions in the Sheriff's Manual; that tRelicy Manual specificallyequired any valid
contract to be in writing anglgned by both Pow&ounty and a specific named employee;
that the aforementioned provision superseded and controlled gvpreaous verbal
representations; that Power County reserved the rightikaterally and without notice
modify the manual; and that Plaintiff batceived the Policy Manual and signed and
understood the Receipt andkhowledgement Form statirige was an employee at-will
with no guarantee of any particular lengtlgaarantee of employment in 1999, well before

he was terminated in 2009.
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In light of these facts, the Court concludest there is no genuine issue of material
fact as to whether Plaintiff had eitherexpress or an implied contract under which he
could only be fired for cause. Parker, 923 P.2d at 500. Because Plaintiff was an at-will

employee, his breach of contrataim fails as a matter of law.

2. Property Interest in Continued Employment

Although this Court finds Plaintiff did noas a matter of law, have a contractual
right to continued employmerthis finding does not necessglead to a finding that
Plaintiff also lacked a prauty interest in continugplublic employment. While a
property interest in continued employment barcreated by contradtcan also be created
by “existing rules or understandings tharstfrom an independesburce such as state
law--rules or understandings that secureatefbenefits and that support claims of
entitlement to those benefits.The Board of Regents of State Colleges v. ,Rd@ad U.S.
564, 577 (1972). A property interest in eoyhent can, of course, be created by statute
or by ordinance. Bishop v. Woo426 U.S. 341, 3 (1976). Whether such “a guarantee
has been given can be deteradronly by an examination dfie particular statute or
ordinance in question.”ld. Plaintiff maintains he was given a property interest under

both Idaho statute and Wer County ordinance.
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A. The ldaho Personnel System

In Idaho, non-exempt employees of theestave been given aasitory interest in
continued employment through establishmerthefldaho Personnel System (hereinafter
“Personnel Act”). ldaho Code 88 67-538X1 seqprovides a personnel system “by which
state employees can be examined and retaingte basis of merithereby promoting
efficiency in government, which is required the ‘general welfare’ and ‘public good.™
Hansen v. White762 P.2d 820, 824 (Idaho 1988). elldaho legislature has declared a
merit system serves the public interespbgviding a means under which state employees
can be examined and retainaulthe basis of merit, thelsy promoting efficiency in

government. 1.C. 8 67-5301.

Under Idaho’s Personnel Act, classifiedtestemployees may onlbe terminated for
cause. |.C. 867-5309(n). Classified empley are defined as “any person appointed to
or holding a position in 3ndepartment in the state of fawhich position is subject to the
provisions of merit examination, sef@n, retention, promotion and dismissal
requirements of chapter 53, title 67, Idabade.” 1.C. 867-5302(5). Counties are
political subdivisions of the stateHansen 762 P.2d at 824. As an employee of Power
County, Plaintiff is not a classified staémployee under the Personnel Act. I.C.

867-5301et. seq
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However, the Idaho legislature has made the Personnel Act available not only to
state employees, but also to political sutslouis within Idaho. Idaho Code 867-5310
provides, in part:

Subject to the approval of the administra@mgreements may kentered into with

any political subdivision of the state of ldato furnish services and facilities of the

division and staff to such political subdions in the administration of their
personnel on merit principlés.

Further, Idaho Code §31-7%tates “[tlhe board of county commissioners may pass
all ordinances and rules and make all regoitat, not repugnant taw, necessary for
carrying into effect or discharging the powarsl duties conferred by the laws of the state
of Idaho...”. As the Idaho Supreme Court determinddansen “[r]ather than
prohibiting county commissiong from instituting a merit Sgem by statute, the Idaho
legislature has, in fact, invited counties tdegrinto agreements thi the state personnel
commission to provide a meritggram for county employees.Hansen at 824. The
Hansencourt thus determineitie county commissionersrfBear County had the

constitutional and legislative authority testitute a merit systemnder which county

employees could only kerminated for causeld.

The Policy Manual at issue this case was adopted by the Power County Board of
County Commissioners, the governing body fowBoCounty. (Dkt. 21-8, p. 2.) Under

Hansen it is clear that the Power Courpard of County Commissioners had the

5 The “administrator” is defined as the “administrator ef division of human resourcasthe governor’s office.”
I.C. 867-5302(2).
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statutory and legislative authority to ciea merit system under the Personnel Act

pursuant to which county employeesitd only be fired for cause.

Whether the Power County Board of Corasmners actually established such a
merit system under the Personnel Act is habotssue.  Although the Personnel Act
allows counties to enter inagreements with the state to administer personnel merit
systems, there is no evidence of any sagieement between Power County and the State
of Idaho. That Power County did not entebisuch an agreemeistsuggested by the
significant differences between the rathernted appeal proceduritlined in the Policy
Manual for employees seeking review of taration decisions antthe extensive appeal

procedure provided und#dre Personnel Act.

Specifically, the Policy Manual allowsedlelected official to make termination
decisions. I@., p. 43.) An employee may appeal a termination decision, but the Policy
Manual provides that the appeal hearingibder the direction of and heard before “the
elected official responsible for department management’, g. 44.) The elected
official is then responsible faendering a final decision. Id() The Policy Manual does
not provide for any further review. Undie terms of the Policy Manual, Sherriff
Jeffries, as the designated elected officialjld make the decision to terminate Plaintiff,
preside over Plaintiff's appeal hearing, anértimake the final decision to affirm his own

termination decision.
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By contrast, Idaho’s Personnel Act alloles several stages of review, including an
appeal of an administrator’s decision lrefa duly appointed hearing officer, and a
subsequent review of the hearing offisedecision before the Idaho Personnel
Commission. 1.C. 867-5316. At the timenias enacted, the Personnel Act expressly
repealed all personnel laws iordlict, either in whole or in pg with any of its provisions,
for the administration of any department ceceunder the Act. 1.C. 867-5304. Power
County could not thereafter establish aitrgystem under the Personnel Act with an
entirely different, and much moo&rcumscribed, termination review procedure than that
statutorily required under the Personnel Acthus, no property interest was created by

Power County under the Personnel Act updmch Plaintiff can base his claim.

B. Power County Ordinance 1-6-2

However, the Court need not determifmver County established a civil merit
system under the Personnel Act in ordernd fPlaintiff had a property interest in
continued employment. A property interesemployment caalso be created by
ordinance. Harkness v. City of Burley15 P.2d 1283, 1288 (1986ge alsdBuckalew v.
City of Grangeville540 P.2d 1347, 1349 (Idaho 197fi)ding city ordinance providing

appointment for spec#d term created a sufficientgperty interesin continued

6 A municipality may not enact or adopt bylaws or ordinamdgsh are inconsistent with state law or which infringe
the spirit of state law.See, generally56 Am. Jur. 2d Municipal Corporationg§315 (2013).
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employment to prevent granting summary juégitragainst plaintiff employee). Power
County Ordinance 1-6-2 apparently codifiee Policy Manual as Power County 1aw.

Generally, a law establishes “a propertiemest in employment if it restricts the
grounds on which an employee may be disgbd.” For example, if discharge can only
be for ‘just cause,” an employee has a rightontinued employment until there is just
cause to dismiss him.””Hayward v. Hendersqr623 F.2d 596, 597 {9 Cir. 1980). The
Policy Manual restricts the grounds on whatassified employees may be discharged.
Specifically, section VIII.A.1 of the Policy Maial provides employees of Power County
will not be discharged from their positions “extég cause related to performance of their
job duties or violations of this policy.” (Dkt. 21-8, p. 23.) Section Ill.A.2 of the Policy
Manual provides that the electefficial of each Power Couy department shall have the

right to “discharge or take other disci@ny action against employees for causeld., .

7.)

However, “a regulation gréng broad discretion to decision-maker does not
create a property interest.Lowe v. Idaho Transp. Dep878 F. Supp. 2d 1166, 1177 (D.

Idaho 2012)iting Doyle v. City of Medfords06 F.3d 667, 6723 (9th Cir. 2010).

7 Power County Ordinance 1-6-2 provides, “[tlhe personnel policies and guidelinies €@ounty employees is

hereby adopted by reference as if fully set forth hereinsadid policies and guidelines shall be on file in the office of
the County Clerk.” The Ordinance does not provide a lird @ copy of the Policy Manual. However, the parties
do not suggest Power County Ordinance 1-6-2 references any manual other than that submitted to the Court and
analyzed herein. Power CountydDrances are available online at
www.sterlingcodifiers.com/codebook.index.php?book_id=838.
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Further, whether “an expectation of entitlement is sufficient to create a property interest
‘will depend largely upon the extent to which the statuteasinatmandatory language that
restricts the discretion of the decisionmakerAllen v. City of Beverly Hills911 F.2d

367, 370 (9th Cir. 1990) (citation omitted)l'he Policy Manual mst accordingly be
examined to determine whether its languageasdatory or directivegnd whether or not

its provisions are compulsory or discretionary.

The Policy Manual’s section on “Worlgade Conduct,” lists eighteen rules Power
County employees are expecteddtow, but states, “[tjhesrules are not all-inclusive of
conduct expected of Power County employee@Jkt. 21-8, pp. 12t7.) The “Prohibited
Workplace Conduct” section tiie Policy Manual further mandates seventeen categories
of prohibited conduct, but, again, stateg}hi§ foregoing are not all-inclusive.” Id(, p.

19.) The Policy Manual algarovides potential penaltiesrfeiolation of any of the
aforementioned rules may includéut shall not be limited tbleave, suspension,
demotion, reprimand or dismissdld.( pp. 19-20.) (emphasis added). The Policy Manual
also repeatedly states that its provisiomd policies are subject to change at any time,
without prior notice, and at the sole didaye of the Board of County Commissioners.

For instance, in its introduatppolicy statement, the Polidylanual states, “[t|he terms set
forth in this booklet reflegbublic entity policy at the time afs printing, but they are
subject to change at any time, without prioticey and at the sole discretion of the BOCC.”

(Id., p. 2.) The “Employment Status” sectioiithe Policy Manuateiterates, “Power
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County retains full authoritywithout prior notice to mdify the general terms and

conditions of employment.” Id., p. 24.)

In Allen, the Ninth Circuit determined a réston allowing the @y to terminate
classified employees, “[w]henever...it becommesessary in the interests of economy or
because the necessity for a position no longer exists” precluded an employee’s property
interest in continued employment even wheeersolution also requidehat the City act
in good faith in making termation decisions and the ermgke claimed the City had not
fired him for reasons relateéd economy or the necessdjretaining his position. Allen v.

City of Beverly Hills 911 F.2d at 370. In so holding, thken Court determined the
resolution vested the City withroad discretion and did notjpose the type of “significant
substantive restriction’ on the City’s distion that would givéllen a legitimate

expectation of entittement to continued employmenid’ at 372.

Instead of imposing particularized standards or criteria that significantly
constrained its authority to terminate @oyees, Power County imposed advisory
standards and retained bdodiscretion through its adbpn of the Policy Manual.
Because the Policy Manual does not limit eittiner discretion of Power County or the
disciplinary standards it must apply, it canhetread as creating a protected property
interest. Allen, 911 F.2d at 371see alsAssociation of Orang€nty. Deputy Sheriffs v.

Gates 716 F.2d 733, 734 (9th Cit983) (concluding the requiteent of good cause prior
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to the denial of a former deputy sifies weapons certificate did not “create a
constitutionally protected property interestcéese it [was] not a significant substantive

restriction on the basis for [the] agency’s actich.”)

Moreover, as previously stussed, the Ninth Circuit $also considered whether a
handbook provision stating “[n]Jo permanemployee shall be disciplined except for
violation of established rulesd regulations” altered plaintiffat-will status in light of the
contractual disclaimer incledl within the handbook.Lawson v. Umatilla Cnty139 F.3d
690, 693 (9th Cir. 1998). Because the hmuk also contained the disclaimer, “[ulnder
no circumstances shall these policies be ttoad to act as any type of employment
contract with any employee tife County of Umatilla,” te Court concluded the handbook
did not give the employee a property interestantinued employment.In so holding, the
LawsonCourt noted, “a disclaimer can retain #maployee’s at-will situs even when the
policies also provide specific reasons fantmation and for an appeals procesdd.

(citations omitted).

8 In Thompson v. City of Idaho Fall887 P.2d 1094, 1098 (Idaho 1994) the Court considered plaintiff employee’s
argument that sections of an employment Code of Comtditalling “just cause for ‘issuing warning, suspension, or
dismissal,” limited the grounds for disciplinary action bmse set forth in the Code. The Court disagreed, finding
that “the Code unequivocally states tlighese examples are set out for thegmse of illustration and do not pretend
(sic) to be all-inclusive.” Id. Therefore, the Court determined the oessfor discharge “were clearly not confined

to those twenty enumerated in the Code of Condutd.”(citing Jones v. EG &G Idaho, Inc726 P.2d 703 (Idaho
1986);Arnold v. Diet Center, Inc{46 P.2d 1090 (ldaho 1987)). @pero v. Lockwoqd’21 P.2d 174, 175 (Idaho
1986), the Idaho Supren@ourt noted that wher@ter alia, an employer was “free to change the manual at any time
and a certain level of executive could disregard or modify the manual at their pleasure,” provisionsdaithin

the manual regarding termination for cause could not alter the employment-at-will relatio8s@mlso Parker v.
Boise Telcd-ederal Credit Union923 P.2d 493, 500 (Idaho 1996) (findinger alia, employer’s reservation of right

to unilaterally and without notice modify the manual precluded finding plaintiff had a right to progressive discipline
procedures in manual).
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UnderLawson even the Policy Manual’s provisisistating no employee should be
dismissed except for cause fail to create a property interest when construed in conjunction
with the contractual disclaimér.Lawson 139 F.3d at 694. In this case, the Policy
Manual provisions on for cause termination matonly be construed in conjunction with
the disclaimer, but must also be considerelijht of the Receipand Acknowledgment
Form. By signing the Form, &htiff expressly agreed that he was an employee at-will
and that he understood tRelicy Manual was “not aeamployment contract nor...a
guarantee of any particular length or teshemployment...even &dr a successfully
completed introductory period.” (Dkt. 21-9.Plaintiff cannot claim to have relied upon
the provisions of the manual when he unequillpeeaived the right tado so. If a policy
manual is “not relied upon by the employee, or if it contains an effective disclaimer, it will
not disturb the at-if relationship.” Holmes v. Union QOil Co. of Cal7,60 P.2d 1189,

1194 (Idaho 1988) (citation omittedee also Jones v. Micron Technology,,|8@3 P.2d

486 (Idaho 1996).

9 Lawsonwas interpreted under Oregon state law, which, unlike Idaho, includes a statute stating all county
employees “hold office during the pleasure of the appointing offickaivson, 139 F.3d at 692. THheawsonCourt
considered the contractual disclaimer in light of theesttdtute establishing the general at-will status of county
employees in order to determine Lawswas an at-will employee with no protecteaperty right. In this case, the
Court does not find that thentractual disclaimer alone altered Plaintiff's right to continued employment. Instead,
the discretionary language of the Policy Manual, thereatual disclaimer, andaiReceipt and Acknowledgment
Form, under which Plaintiff unequivocally renounced a right to anything other than at-will employment, together
preclude Plaintiff from claiming a property interest in continued employment.
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In Jones an employee claimed provisionsan employee handbook which limited
grounds for termination precluded an emgliofrom discharging i without cause.
However, at the time he was hired, the esgpk signed an employmeaagplication stating
he understood and agreed that, if hired, higlegment would be fono definite period and
could be terminated with or thiout cause, with or without tioe, at any time. The Court
determined the employee’s written acknowledgement that he was an at-will employee
negated anything in the employméiaindbook to the contrary, noting:

If a disclaimer printed in the employeeniddook will be effetve to negate an

implication that the employant is terminable only focauses stated in the

handbook, it follows that sl implication may also be avoided by requiring
execution of an express covenant thatahmployment is at will. Because Micron
expressly required and Jones expresslepied a covenant that the employment

would be terminable without cause, Jeremuld not reasonably have inferred a
simultaneous contrary intgéan from the 1990 handbook.

Id. at 491.

At the time the Policy Manual was distribdt Plaintiff also executed an express
agreement that his employment was at wiRlaintiff could not simultaneously infer a
property interest in continued employméased on contrary provisions in the Policy
Manual. Id.; see also Gianaculas v. ans World Airlines, Ing 761 F.2d 1391, 1394 (9th
Cir. 1985) (provision in emplayient application that employment may be terminated at

any time without notice or liability precludedaai that policy manual manifested intent to
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restrict employer’s right to discharga/en where manual contained assurance that

discharge would be for cause).

In sum, the Policy Manual and Redegmd Acknowledgment form contained
effective disclaimers stating in a conspicumenner that nothing contained in the manual
was intended to be a part of the employtmefationship. The Policy Manual also
reserved significant discretion, was subjeairidateral change withdunotice, and did not
purport to provide mandatory, all-inclusive limitations on the reasons for employee
discipline. Furthermore, it is undisputttht Plaintiff signed the Receipt and
Acknowledgment form stating he undedchis employment was at-will and that the
Policy Manual was not a guarantafeany particular length aerm of employment. Given
these facts, the Court conclisdelaintiff did not have a pperty interest in continued

employment with Power County.

3. Procedural Due Process

Because the Court concludes Plaintiff hasestablished a property interest in
continued employment, it ne@at consider Plaintiff's proedural due process claim.
Dyack v. Commonwealth of Northern Mariana Islargis7 F.3d 1030, 1033 (9th Cir.
2003) (citation omitted)see also Thompson @ity of Idaho Falls887 P.2d 1094, 1100

(Idaho 1994) (concluding there existed no geaussue of material fact regarding
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plaintiff's due process claim where plafhthad no property intest in continued

employment).

4. Violation of Plaintiff's First Amendment Rights

Plaintiff's lack of a property interest continued employment does not, however,
answer his First Amendment claim, as gloernment may not deny a benefit on a basis
that infringes constitutionally pretted interests, sues the interest ireedom of speech.
Perry v. Sindermanm08 U.S. 593, 597 (19Y.2 In order to determe whether Plaintiff's
termination was impermissiblyased on his constitutially protected right to freedom of
speech, the Court must first consider whe®lantiff's speech constituted speech on a
matter of public concern. Where a public employee “speaks not as a citizen upon matters
of public concern, but instead as anpbogee upon matters onbf personal interest,
absent the most unusual circumstances, adédeurt is not the appropriate forum in
which to review the wisdom of a personnel dean taken by a public agency allegedly in

reaction to the employee’s behaviorConnick v. Myers461 U.S. 138, 147 (1983).

A. Public Concern

Whether a public employeespeech involvea matter of public concern, for
purposes of free speech protection, is detezthloy the content, form, and context of a
given statement and asquestion of law. Id. at 147-148. The Supreme Court has

directed that the standard for determinvigether something touches a matter of public
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concern in First Amendment cases is theesas that used to determine whether a
common-law action for invasiasf privacy is present.ld. at 143, n. 5see alscCity of San
Diego, Cal. v. Rogb43 U.S. 77, 83-84 (2004) (citatis omitted). Specifically, “public
concern in something that is a subject oftietate news interest; that is, a subject of
general interest and of valaed concern to the public at the time of publicatiorCity of

San Diegp543 U.S. at 84.

In this case, Plaintiff's First Amendment claim seeks protection of statements he
made to Officer Wright involving the cancedltan of Plaintiff's Dive Team insurance.
Plaintiff's statements did natig to inform the public about any aspect of Power County’s
functioning or operation. For instanceaidliff does not allege that the insurance
cancellation was a result of any invalid or disgriatory County Policy. He instead seeks
protection of statements involving ortlis personal dissatisfaction regarding the
cancellation of his own insuranpelicy. If conveyed to thpublic, Plaintiff's statements
would provide no information atladther than the fact that lvegas upset with the insurance
cancellation decision. Such statements wouldeaif general interest or value to the

public, and do not constituteatters of public concerl. Connick 461 U.S. at 14&ee

10 Because his speech did not involve a matter of public cortber@ourt need not balanite interests of Plaintiff,

as a citizen, in commenting upon matters of public concern and the interest of Power County, as an employer, in
promoting efficiency of the public services it performs through its employees, as requireRickdeng v. Board of

Ed. of Township High School Di&05, 391 U.S. 563 (1968). TRékeringbalancing tesis not required where, as

here, the public employee’s speech doestmath on a matter of public conceri€City of San Diegp543 U.S. at

82-83.
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also City of San Diegb43 U.S. at 84. When employegpression “cannot be fairly
considered as relating to any matter of politisatial, or other comen to the community,
government officials should enjoy widditade in managing their offices, without
intrusive oversight by the judiciary the name of the First AmendmentConnick 461

U.S. at 146.

B. Statements as a citizen

Plaintiff maintains that, because he wéfisduty when he told Officer Wright to
“cram the dive team in hiss,” his statements were alated to his employment and
should be entitled to Fir&\mendment protection.(Dkt. 28-1. p. 8.)¢iting City of San
Diego 543 U.S. at 80. When government eoygles “speak or write on their own time on
topics unrelated to their employment, #peech can have First Amendment protection,
absent some governmental justification ‘fapsger than mere speculation’ in regulating
it.” City of San Diegd543 at 80 ¢iting United States v. National Treasury Employees

Union, 513 U.S. 454, 465 (1995)).

In United States v. National Treasury Employees Urbdi3 U.S. 454 (1995)
(“NTEU), the Supreme Court determinedatic employees are entitled to First
Amendment protection of speech unrelatedrtgployment which has no effect on the
mission and purpose of the employer. The questidiTiBU was whether the

Government could impose monetary limitagoon outside earnings from speaking and
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writing on a particular class of fedemhployees. The public employeedNhEUsought
compensation for expressive activities tiiegertook as citizens, and not employedd.

at 465.

TheNTEU Court held that the Governmenaistriction violated the First
Amendment where the contenttbke employees’ messages had nothing to do with their
jobs and did not even argualblgve any adverse impact on #féciency of the offices in
which they worked. Té Court also found that the Gouenent could not restrict the
employees’ speech where “[n]eithtbe character of the authotlse subject matter of their
expression, the effect of the content of tleajpression on their official duties, nor the kind

of audiences they address has any relevance to their employmdnt.”

By contrast, although Plaiff's statements took placeutside of the workplace,
when Plaintiff was off duty, his statements waregrally involvedwith his employment.
At the time Plaintiff made his statemerttse Power County Dive Team was organized
under the PCSO, pursuant toe8ff Jeffries’ chain of commad, and as a division of the
Power County Search and Rescue Divisiqikt. 21-3, pp. 3-4, §118-20.) The PCSO
was also responsible for paying the Dive Team’s insurprema@iums, as well as for the
decision to discontinue paying premiums fbve Team members who failed to maintain

active status. 14., pp. 5-6, 128.)
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Although Officer Wright was not an giloyee of PCSO, he was appointed by
Sheriff Jeffries as the Dive Team Leacind Commander, and made the insurance
discontinuation decision in camction with Sheriff Jeffriesid.) In addition, the basis
for Plaintiff’'s disagreement ith the insurance discontintian decision was Plaintiff's
contention that he had not beale to maintain active Diveeam status because trainings
conflicted with his duties as an employedhsdd PCSO. (Dkt. 28-2, p. 5, 1133-35.)
Plaintiff's statements were algoviolation of his probationyhich required that he adhere
to the policies of the PCScluding the prohibition agaihsising course, profane or
insolent language in front of fellow emplogea members of the public. (Dkt. 21-10, p.
2.) In light of these facts, Plaintiff's chaithat his statements to Officer Wright had
“absolutely nothing to do withis employment with the Pow€ounty Sheriff's Office” is

without merit. (Dkt. 28-1, p. 9.)

Plaintiff's speech was also detrimentattie interests of theCSO. The PCSO has
a legitimate interest ienforcing its policies, and misciplining employes who violate
such policies. Plaintiff was placed on prbba for swearing at a member of the public,
and was advised to refrafirom using profane language in order to maintain his
employment. By telling Officer Wright to “am the Dive Team in his ass,” Plaintiff
violated both his probation diPCSO policy. Morver, Officer Wright stated Plaintiff's
statements would have causeohgsical altercation had thégen made in person, rather

than over the telephone. A physical fightvibeen a PCSO employee and the leader of the
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PCSO’s Dive Team would inevitably disrupe workplace. Cledy, the PCSO has a
legitimate interest in regulating speech conttarys regulations and harmful to the proper

functioning of the police force.City of San Diego543 U.S. at 81.

C. Conclusion

Plaintiff's statement&volvedhis employment with the PCSO, and his
dissatisfaction with the PCSQO’s policy rediag the insurance discontinuation. He
expressed such dissatisfaction not as a citizenas an employee of the PCSO directly
affected by the PCSO policy at issue.ecBuse Plaintiff's spel was made as an
employee and because the spesnimot be fairly charactegd as constituting speech on a
matter of public concern, the Court need s@rutinize the reason for his discharge.

Connick 461 U.S. at 146. PIdiff's First Amendment claim fails as a matter of law.

5. Substantive Due Process

Plaintiff's substantive due process claippeaars to be premised on the allegation of
a property right in continued employment portedly created by tifeersonnel Act and the
Policy Manual®® However, as explained above, Rtif has not beemiven a property
interest in continued employment under ertthe Personnel Act or the Policy Manual.

To establish a substantive du@cess claim, “a plaintiff musas a threshold matter, show

11 Plaintiff’'s Opposition to Defendant’s Motion for Summary Judgndees not address his substantive due process
claim. However, Plaintiff's Amended Complaint suggests Bad@ts failed to give Plaintiff meaningful substantive
due process as required by law and Power County’s policies and procedures. (DI, 1Z7).
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a government deprivation bfe, liberty or property." Nunez v. City of Los Angeleist7

F.3d 867, 871 (9th Cir. 1998 Substantive due procedses not protect against the
discharge of a public employee terminable at the will of the emploBehop v. Wood

426 U.S. 341, 350 (1976)I(i' the absence of any claitimat the public employer was
motivated by a desire to ail or to penalize the exercise of an employee’s

constitutionally protected rights, we must presume that official action was regular.... The
Due Process Clause of the Re@nth Amendment is not a gaatee against incorrect or
ill-advised personnel decisions.”). Beca®daintiff has not established a property

interest in continued employment, his substee due process claifails as a matter of

law.?

6. 42 U.S.C. § 1983 Claim

To establish a prima facie case under 42.0. 81983, Plaintiff “must adduce proof
of two elements: (1) the action occurred ‘unddocof law’ and (2) the action resulted in a
deprivation of a constitutional right a federal statutory right."Souders v. Lucerd. 96
F.3d 1040, 1043 (9th Cir999) (citation omitted). In light of the Court’s holdings

regarding Plaintiff's inability to establishproperty interest icontinued employment

12 Moreover, even if Plaintiff had established a property interest in continued emplpymegtcourts have held

that such interest is not so fundamental as to be protected by substantive due procedserevitre wmployment
termination is arbitrary, gaicious or pretextual.See, e.g., Local 342, Long Island Pub. Serv. Employees v. Town Bd.
of Town of Huntington31 F.3d 1191, 1196 (2nd Cir. 199K)icholas v. Pennsylvania State Uni227 F.3d 133, 143

(3rd Cir. 2000) (“[T]enured public employment...bears litdsemblance to other rights and property interests that
have been deemed fundamental under the Constituti@irijjleton v. Cecil176 F.3d 419, 425 (8th Cir. 1999)
(“There is no suggestion that a right to continued employment with a particular goverrengpiater has ‘anything
resembling the individual's freedom of choice with respect to certain basic matter of procreation, marriagéyand fam
life.”) (citation omitted).
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under either the Personnel Act or the PoManual, as well as Rintiff's inability to
establish a constitutional violation in Pow@&ounty’s termination of such employment,
Plaintiff has not demonstrated a constitutionaligtected right upowhich to base his
81983 claim. Therefore, summary judgmetth respect to Plaintiff's §1983 claim,
against Power County and Sheriff Jeffrieshath his official ad personal capacity, is

granted®

7. Attorney Fees

Defendants seek an award of fees pursimalitaho Code § 12-128) to the extent
Plaintiff's complaint represents a stataiol based upon breach of an employment
contract. However, an award of statutory raéy fees to a prevailing party in an action
relating to a commercial transaction is justf@nly if a commercial transaction comprises
the gravamen of the lawsuit and the commétcignsaction is integral to the claim and
constitutes the basis upon whithe party is attempting to recover. I.C. § 12-120(3);
Brower v. E.I. DuPont De Nemours and.C2 P.2d 345, 349 (1990)Because the
employment contract was but onesefveral—including statutory and

constitutional—claims upon which Plaintiftampted to recover, the contract claim was

13 Where, as here, a defendant raisesffirmative defense of qualified immunity, the plaintiff bears the burden of
first establishing that the defendant violated a constitutimnstatutory right, and then showing that this right was
clearly established at the time of the defendant’s condQctunty of Sacramento v. Lewi23 U.S. 833, 841 (1998).
Because Plaintiff has not established a deprivation of at@tator constitutional righthe Court need not consider
whether Sheriff Jeffries’ conduct vatked a clearly established right.
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not the gravamen of Plaintifflawsuit. The Court thus dees Defendants’ request for

fees pursuant to Ith@ Code 812-120(3).

ORDER

Now therefore it is hereby orders thafBndants’ Motion for Summary Judgment

(Dkt. 21) isSGRANTED.

STATES o, DATED: March 4, 2013

@ /M/%ﬁ

dwar J. Lodge
Unlted States District Judge
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