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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

RS-ANB FUND, LP, Lead Case No. 4:11-cv-00175-BLW
Plaintiff/Counterdefendant,
V.

KMS SPE LLC, LIZ AIR6 L.L.C,, MEMORANDUM DECISION AND
JERALD M. SPILSBURY, KINGSTON ORDER

PROPERTIES L.PMIKE KINGSTON,
PAUL E. AVERY, BERT BOECKMANN
AND JANE BOECKMANN, TRUSTEES
OF THE BOECKMANN FAMILY
REVOCABLE TRUST, ANDARY
INVESTMENTS 2 LLCand RGRCM LLC,

Defendants/Counterclaimants.

KMS SPE, LLC Consolidated Case No. 4:11-cv-00179-
BLW

Plaintiff/ Counterdefendant,
V.

RS-ANB Funds, LP,

Defendant/Counterclaimant.
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RS-ANB Funds, LP, Consolidated Case No. 4:11-cv-00179-
BLW

Plaintiff,
V.

DAVID ORVILLE KINGSTON,

Defendant.

INTRODUCTION

The Court has before it a motion for judgmt on the pleadings (Dkt. 10), filed in
consolidated action 4:11-cv-00179-BLW. @ase No. 4:11-cv-00179-BLW, KMS SPE,
LLC sued RS-ANB Funds, LLBeeking declaratory and other relief in relation to a
Participation Agreement dated April2009, to which both KMS SPE, LLC and RS-
ANB Fund, LP, are parties. (Docket No. 1-&)so parties to the agreement are a group
of investors who are defendants in relatade, Case No. 4:11-cv-00175-BLW. Those
investors, including Kingston Properties, L.P., which intervenégase No. 4:11-cv-
00179-BLW, and David Kingen, a defendant in a consolidated bankruptcy adversary
proceeding, have also filed responsethéomotion for judgmendn the pleadings.

The Court has reviewed the partiesbmissions and determined that oral
argument will not significanthassist the decisional procedsor the reasons set forth

below, the Court will grant the motidor judgment on the pleadings.
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BACKGROUND'

In January 2009, ANB Ventures, LLC aaeu the assets of a distressed bank
seized by the Federal Deposit Insurance Caitmr (FDIC). The loan portfolio cost $24
million, and to accomplish its acquisition sevgrarties contributed to the purchase in
exchange for a profit participation interegt.managing company, KMS SPE, LLC, was
formed simultaneously to admsater, service, and liquidateetlassets of the portfolio — it
receives distributions from ANB Ventures, whiit then distributes to the investors.

In early 2009, RS-ANB Fund, LP amgarched the originahvestors about
becoming an investor in the pimlio. The original investa agreed to sell 25% of their
participation interest to RS for $12 millionThe original invetors, KMS, and RS
executed a Participation Agreent outlining the terms of theale and distribution of the
profit proceeds to RSSee Patrticipation Agreemeridkt. 11-1. Under the Agreement,
RS paid $12 million to the original invess (deemed the “Current Investors”) in
exchange for a portion of the Current Investorigiht, title and interest” to participate in
the distributions.Id. § 4.1.

A dispute between the original investomsldRS about the effect of Section 4.5 of
the Agreement — the “Payments” sectionesarnot long after thparties executed the

agreement. This dispute drives these coliiated actions. Section 4.5 entitles RS to

! The background is derived from the Arded Complaint unless otherwise noted.
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receive monthly payméswhen KMS has earnings available for distribution. It
provides:
Payments shall be paid monthly frahe proceeds of the Net Company’s
Share less 15% (the “Gross Proceeds”the extent they are available.
Each monthly payment [to RS] shall be follows (Participant’'s Monthly
Payment):
» 50% of the Gross ProceedsilfRS] receives$12,000,000;

» thereafter, 25% of the Gross Proceeds (Participant's Monthly
Payment).

Id. 7 4.5.

In accordance with this section, KNt8tially distributed 50% of the Gross
Proceeds to the original investors and 30%9RS. KMS continue this distribution
allotment until RS received $12 million (the amoiiqtaid for its participation interest).
Once RS received $12 million, however, BMid not distribut®5% of the Gross
Proceeds. Instead, KMS begdistributing less than 25% tfie earnings to offset the
phase when RS received 50% of the earnir@therwise, according to KMS and the
original investors, RS’s participationyaents would exceed the 25% participation
interest RS purchased fronetbriginal investors.

This is the crux of the parties’ dispute. RS argues that the plain and unambiguous
language of the Payments e mandates that it receiveomthly payments equal to (1)
50% of Gross Proceeds until RS receive? iilllion; and (2) thereafter, 25% of the
Gross Proceeds. The original investors oesithat the Agreement must be read as a
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whole Applying that canon, the original invess argue, it becomes clear that the 25%
purchase provisions, by which RS agreepumhase 25% of the original investors’
“right, title and interest” to participate indtdistributions, conflictsvith the Payments
section, which entitles RS tonthly paymentsaualing more than 25% of original
investors’ right to total distributions. Dawvdngston offers an illustration to clarify this
point:

To illustrate, assume that SPByer its lifespan,has $60 million of

distributable earnings. In the 50% pkaRS would receive $12 million of

the first $24 million of distributable egings. If RS therwere paid 25% of

the remaining $36 million dodistributable earnings, its total share of SPE’s

$60 million in distributable earningsould be $21 nflion ($12 million

from the 50% phase plus $9 million fmothe 25% phase). That is 35% of

the total distributions, far more théme 25% interest RBought. For RS’s

overall distribution percentage be brought in linevith its 25% interest,

RS should receive, in tal, $15 million of the $60nillion distributed by

SPE. Accordingly, of th $36 million to be distributed after the 50% phase,

its share is $3 million (a share that, togthematical neceigg, is less than

25%).

David Orville Kingston’s Respt 5, Dkt. 66.

The original investors contend tHa¢ction 4.5 “was intended to accelerate
RS’s return of its $12 milliomvestment by providing for ¢650% phase, but not to both
accelerate RS’s return of its investmemd grant RS more than 25% of the Current
Investors’ rights to receive distributions from [KMS]David Kingston’s Opp’rat 6,

Dkt. 66. By filing its declaratory judgmeaction, KMS seeks guidance from the Court

on how to distribute the portio’s earnings now that the 50% phase has ended. RS
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seeks judgment on the pleadings on KMI&ims, arguing that the Participation
Agreement is unambiguous as a matter of law.
LEGAL STANDARD

Rule 12(c) of the Federal Rules of Civil Procedau¢horizes a party to move for

judgment on the pleadings “after the pleadiage closed.” Judgment is appropriate when
the moving party establishes on the face oflleadings that no material issue of fact

remains to be resolved and that it is entitled to judgment as a matter bfdbRRoach

Studios, Inc. v. Richard Feiner & Co., In896 F.2d 1542,350 (9th Cir. 199Q) In
ruling on such a motion, the ax must accept the allegations of the non-moving party as
true. Id.

If the court looks to evidaere beyond the pleadings, the motion must be converted

into one for smmmary judgmentEed. R. Civil P. 12(d)But the court may consider

attachments to the complaemd documents referred totime complaihthough not

attached to it, where auth@sity is not in questionHal Roach Studio896 F.2d at 1555

n. 19;Townsend v. Colabia Operations667 F.2d 844, 848-49 (9th Cir. 1982)

ANALYSIS
“The initial inquiry into whether a ... ¢l instrument is ambiguous presents a

legal question, over which thi®urt exercises free reviewChubbuck v. City of

Pocatellg 899 P.2d 411, 414 (1995)An instrument which is reasonably subject to
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conflicting interpretation is ambiguoud.atham v. Garner673 P.2d 1048, 1052 (1983)

“The legal effect of an unambiguous writiéacument must be decididy the trial court
as a question of lawld. at 1051 If, however, the instrument of conveyance is
ambiguous, interpretation of tiestrument is a matter of¢afor the trier of fact.’ld.

Here, the Participation clearly stateattiParticipant's Monthly Payments” shall
be (1) “50% of the Gross Proceeds until [R&]eives $12,000,000&nd (2) “thereatfter,
25% of the Gross Proceeds (Participant’s Monthly Paymetd) § 4.5. There is
nothing ambiguous about this language. ¥X&4S and the original investors argue that
an “ambiguity exists when pagraphs 4.4 and the lastragraph of the recitals are
compared to paragraph 4.9<{MS’s Opp’n at 5, Dkt. 36

The Court disagrees. Finding an amitigias KMS and the original investors
urge, would require the Court to eitl{&) ignore plain and wambiguous language
contained in the Section 4\Wwhich unequivocally entitleRS to receive 50% of the
proceeds until it receives $12 million, and théexa25% of the proceeds; or (2) insert
terms in Section 4.5, which would allow KM& reduce the distributions paid to RS to
offset the phase when it received 50% @f pinoceeds. But “courts do not possess the
roving power to rewrite contracts...’ovey v. Regence BlueShield of Idah® P.3d 877
(Idaho 2003). Instead, courts must readtracts as a whole and give meaninglto

contract terms to the extent possiblavin Lakes Village Propertfss'n, Inc. v. Crowley
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857 P.2d 611, 616617 (Idaho 1993). The position K3/and the original investors
propound would violate these basiodés of contract interpretation.

By contrast, the interpretation that R@/acates reconciles and gives effect to all
provisions of the agreement. As explaiig RS, the Payments Section contains two
distinct distribution categories: (1) Paipiant's Monthly Payment, i.e. a designated
percentage of the Gross Procgeshd (2) any amount in excess of the Gross Proceeds.
The first paragraph of the Payments secsets forth the formula for disbursement of
“Participant’s Monthly Payments”: 50% tie “Gross Proceeds until RS receives $12
million, and 25% of the “Gross Proceeds” #etiter. “Gross Proceeds” equal “the Net
Company’s Share less 15%ld. at 4.5. In other wordshe formula for “Participant’s
Monthly Payments” i$0% of the Net Company’s Shdess 15% until RS receives $12
million, and 25% of the Net Compgs Share less 15% thereatfter.

This formula for disbursement of “Raipant’s Monthly Payments” differs from
the formula for disbursement of “any amoiumexcess of the Gross Proceeds.” The
formula for disbursement of “any amount ircess of the Gross Proceeds” is found in the
third paragraph of the Paymenesgon, which provides as follows:

Participant shall be entitled to itBarticipation Intereston any other

disbursement made by the Managi Company’s [KMS SPE] in the

Managing Company’s sole discretionafy amount in excess of the Gross
Proceedss if Participant owned 26 of Managing Company
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Id. at § 4.5 (emphasis added). Section 4.4nésfRS’s “Participation Interest” as 25% of
the Net Company’s Share. Thus, the RE&bursement for amounts in excess of the
Gross Proceeds is 25% of the Net Compsu8hare while RS’s monthly payments are
50% then 25% of the Net Company Sharausil5%. This analysis successfully
reconciles Sections 4.4 and 4.giving full force and effect tboth Sections — eliminates
neither Section, and pays heedtfteir terms’ plain meaning.

KMS responds that the ambiguity is latet latent ambiguityis not evident on
the face of the instrument alone, but becomes apparent when applying the instrument to
the facts as they existifi re Estate of Kirk907 P.2d 794, 801 (Idaho 1995). Gnol v.
Mountainview Landwners Coop. Ass'lior example, the Idaho Supreme Court
considered whether a written easement, aligvaertain landownen® use a designated
beach area “for swimming and boating onklyds ambiguous. 86 P.3d 484, 486 (2004).
The court found that a lateambiguity existed under the faabdf the case because of the
absurdity that would have resulted in mueeting “swimming” strictly as “to propel
oneself through water.Td. at 487. The court noted thatder such an interpretation
parents would be unable &ot as lifeguards for their smwvming children, and swimmers
could not rest on the beach or stand in the whtert was therefore determined that, as

applied to the facts, swimming was ambiguolds.
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In this case, as opposedGool, no absurdity rests if the Court were to find that
the defined term, “Participation Interest” aigpl solely to funds iexcess of the Gross
Proceeds. As described abp$ection 4.4 isansistent with the third paragraph of
Section 4.5. Moreover, “the parties arequmed to have intended what the [contract]
terms clearly state.Swanson v. Beco Const. Cloic., 175 P.3d 748, 75(ldaho 2007).
Had the parties desired ththe Monthly Payments be redaecbelow 25% for a period of
time after RS received $12 million to offseeétphase when RS rewed 50%, they easily
could have included such a provision ie tgreement. But they did not, and the
Participation Agreement as written plainly s&athat RS is entitled to 50% of the Gross
Proceeds until it receives $12 million, and 25%haf Gross Proceeds thereafter. And for
any amounin excess of the Gross ProceeRS is entitled to 25%f the Net Company
Share. The Court finds no ambiguity in those terms.

ORDER
IT IS ORDERED that
1. RS-ANB Fund, LP’s Motiorfor Judgment on the Pleiads (Dkt. 10), filed in
consolidated action 4:11-c\8079-BLW, is GRANTED.
2. KMS SPE, LLC’s Motion to Deposit Funds KD 4), filed in consolidated action

4:11-cv-00179-BLW, is deemed MOOQOT.
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United States District Court
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