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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO
CAROL SHERMAN,
Plaintiff, Case No. 4:11-cv-00195-BLW
V. MEMORANDUM DECISION
AND ORDER
IDAHO TROUT PROESSORS COMPANY
dba IDAHO TROUT COMPANY,

Defendant.

INTRODUCTION
The Court has before it Defendant’s Motion to Compel Rule 35 Examination (Dkt.
28). The Court has read andlywconsidered the briefingnd related materials submitted
by the parties, and has further determined tinal argument will not significantly aid in
its decision. Accordingly, the Court issuthe following Memorandum Decision and
Order granting Plaintiff’'s Motion.
BACKGROUND
Plaintiff, a former employeat Defendant’s Filer, Ith® fish processing facility,
brought this suit alleging she was terated from her employment because of her
disability in violation of tle Americans with Disabilities Act (ADA). Plaintiff alleges
that her disability stemfsom her arthritic kneesCompl. {6, Dkt. 1. Plaintiff further

alleges that her disability diabt prevent her from performing the essential functions of
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her employment, given reasonable accomrtiods, and that Defendant rebuffed her
attempts to secure such accommodatiohsosing to fire her insteadd. 11 12-13.

Defendant brings this motion toropel Plaintiff to undergo a physical
examination, termed a “Functional Cappa@ssessment,” on thground that the
examination is needed to “assePlaintiff's alleged disality related to her knees and
Plaintiff's ability to perform the esséal functions of her former jobNtn. to Compeht
5, Dkt. 26-1. The proposed examinatiwould be performed b§cott Billing, an
occupational rehabilitation speligt, and would encompass ariey of tests designed to
assess physical vocational capacities includmgrk day tolerancesitting tolerance,
standing tolerance, upper extmity tolerance, walking toteance and positional tolerances
as well as lifting capabilities” in order teelp determine “if accommodation is needed”
and “the levels of activity that an individuathysically could toler&” in the context of
vocational retrainingDecl. of Scott Billingat 1-2, Dkt. 26-4. Plaintiff suggests that the
testing will take four to five hours, based upon representations made by Defendant’s
counsel. Aff. of Counsef| 4, Dkt. 28-1. There is no indication in the record that the
evaluation sought is in any way invasmmeunusually painful or embarrassing.
Defendant has endeavored to make thengsts convenient as possible for Plaintiff in
terms of time and location.

Plaintiff has three primary objections teethroposed examinatiorkirst, Plaintiff
argues that the evaluation necessarily oapnoduce relevant, admissible evidence,
because it has no bearing upoaiftff's “claim of bilateral arthritis in her kneesPl.’s
Respat 3, Dkt. 28. Second, Plaintiff arguéat Defendant failed to specify the manner,
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conditions, and scope of the examination gsired by Rule 35. Third, Plaintiff argues
that Defendant has failed to demonsttast good cause exists for ordering the
examination, because Defendaiat not shown that Plaifftis “employable given her
known conditions and circumstances.” el@ourt has considered each of these
arguments, and, for the reasons set forthvbehas determined & they are without
merit. Accordingly, the Cotiwill grant Defendant’s motion.
LEGAL STANDARD

Rule 35 of the Federal Rules of Civildeedure enables a court, on motion made
upon good cause, to order a “physical ontakexamination by a suitably licensed or
certified examiner” of a party “whose mentalpdtysical condition . .is in controversy.”
Fed. R. Civ. Proc. R. 35(a)(1), 35(a)(2)(A)he Supreme Court has stated the test for
compliance with the Rule d&w/hether the party requi#sg a mental or physical
examination has adequately demonstrate@xistence of the Rule’s requirements of ‘in
controversy’ and ‘good cause.3chlagenhauf v. HoldeB79 U.S. 104, 118 (1964). In
order to meet this test, the moving partyst do more than demonstrate that the
examination will produce relevant evidencehea, it must show “that each condition as
to which the examination is gght is really and genuineig controversy and that good
cause exists for ordering each particular examinatitoh.” However, in cases in which
the Plaintiff has placed her own physical or mental condition “clearly in controversy,”

reference to the allegationstime pleadings may be enoudghat 119" In such cases, the

! The paradigm example of such a case would be one for damages stemming from personal injury
allegedly caused by Defendant’s negligen8ehlagenhayf379 U.S. at 119.
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“good cause” requirement is satisfied by the central importance of the evidence sought to
be obtained to the determinationtbé& merits of Plaintiff's claim.d.

ANALYSIS
l. The requested examination may yield relevant evidence.

Plaintiff argues that because the desireah@ration is not capable of shedding
light upon the existence or nonexistenca gpecific disability — Plaintiff's bilateral
arthritis — it cannot produce ielence relevant to the cas€o the extent this argument
suggests that Plaintiff's physical voaatal capacities are not in controversy, the
argument is unpersuasive. Plaintiff's clammd any defers to it, do not necessarily
depend solely upon whether Plaintiff sufferaifirbilateral arthritisrather, it also turns
on whether she is “disable@ithin the meaning of the BA. Moreover, even if the
Defendant concedes that Plaintiff hathatis, the Defendant may defend against
Plaintiff's ADA claim either byshowing that Plaintiff's artlitis did not rise to the level
of a disability, or that her #iritis was so severe and sonstraining that it rendered her
unqualified to continue iher employment, with or without an accommodation.

Thus, Plaintiff has placed her physivakational capacities in controversy, and
the requested Functional Capacity Assessnvemch is designed to assess precisely
those capacities, may yield imfoation directly relevant to the merits of Plaintiff's
claims, to the extent of her damagasd to the existence of any defensBgcl. of Scott
Billing at 1-2, Dkt. 26-4.

I. Defendant’s motion satisfies theéschlagenhauf test.
As indicated above, the Court has no trowdadacluding that Plaintiff's physical
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condition as it relates to her vocational capesiis in controversy, and Defendant has
met its burden in that respeddef.’s Mtn. to Compedt 3-4, Dkt. 26-1. Moreover, the
“good cause” requirement is satisfied by theyviact that the existence and extent of
Plaintiff's physical capacities arguarely at issue in this cas8chlagenhayf379 U.S. at
119. Defendants have therefore médeshowings required by Rule 35.

lll. A qualifying order can be drafted.

Plaintiff also argues that Defendaniléd to provide sufficient information
concerning the manner, conditions, and scogheproposed examination to enable the
Court to draft an order sufficiently detaileda®to satisfy Rule 35(a)(2)(B) (stating that
the order “must specify the time, placeanner, conditions, and scope of the
examination, as well as therpen or persons who will perforia”) This argument, too,
IS unpersuasive.

Although somewhat generithhe examiner’'s Declaration adequately describes the
manner, conditions, and scopetioé proposed examination. &lexaminer explains that
he will conduct a Function&apacity Assessment, whichdesigned to identify the
current capacities of the plaintifbecl. of Scott Billingat 1-2, Dkt. 26-4. He explains
that the capacities will be deteined based upon consisteggand inconsistencies when
interfacing grip dynamomaetgraphing, pinch dynamometer graphing, heart rate
variations, weights achieved, and selectivitypain reports and pain behaviors. He then
gives the identified current capacities, and ntitasthey are useful in determining if an
individual has the current capacity required to return iefglemployment or if an
accommodation is needed. Thssufficient to fulfill the manner, conditions, and scope
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requirements and to satisfy Rule 35(a)(2)(B)joreover, and contrary to Plaintiff's
suggestion, there is no requirement in Ruléh® the order must separately set forth the
time, place, manner, conditioremd scope of each componeifthe examination.

V. Defendant need not show that Plaintifis employable in order to show good
cause for the examination.

Plaintiff argues that if Defedant cannot demonstrate tfdaintiff, given not only
her arthritic knees but also her age, education, and obesity, is “employable” in the first
instance, then the proposedaaxnation, which is designed measure present physical
vocational capacities, could natovide useful informatiorand hence there is no good
cause to order it. To the extent it can be wstded, this argument appears to be largely a
restatement of Plaintiff's failed relevancgament, and it is rejected for the reasons
stated above.
ORDER
IT IS ORDERED:
1. Defendant’s Motion to Compel Ru35 Examination (Dkt. 26) is
GRANTED.
2. Plaintiff is hereby ordered to appédar a Functional Capacity Assessment
at the St. Luke’s affiliated clinic ifwin Falls, Idaho, oi\pril 12, 2012, at
9:00 a.m. Defendant’s counsel shaibvide the address to Plaintiff's
counsel if necessary. The assessrsbatl be conducted by Scott Billing,

Director of Occupational Rehabilitatioand shall comport, in its manner
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and scope, with the representationstained in his Declaration (Dkt. 26-

4).

DATED: April 9, 2012

A
& B. Lymp/Winmil

Chief Judge
United States District Court
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