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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO
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behalf of herself andll others similarly
situated, and in the interests of the
general public,

Plaintiff,

Case No. 4:11-cv-00433-BLW
and

MEMORANDUM DECISION AND
RICHARD HEARN, M.D., on behalf of | ORDER

himself and his patients seeking medical
abortions for health esons prior to fetal
viability,

Plaintiff-in-Intervention,
V.

MARK L. HIEDEMAN, Bannock
County Prosecuting Attorney,

Defendant.
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INTRODUCTION

On May 18, 2011, Mark Hiedemarthe Bannock County, Idaho prosecuting
attorney, filed a felony aninal complaint against Jennie Linn McCormack. The
complaint charged McCormack with “the public offensé&Jafawful Abortion, Idaho
Code 8 18-606,” which makes it a felony &ty woman to undergo an abortion in a
manner not authorized by statute. As altedcCormack faced # possibility of up to
five years’ imprisonment for allegedlyolating section 18-608daho Code, which
specifically targets pregnant women. [.CL&606(2). On Septembé&, 2011, an Idaho
state district court dismissed theénginal complaint without prejudice.

On September 16, 2011, Kormack filed this clasaction against Hiedeman,
seeking a determination that section 18-@@6well as other provisions of Title 18,
Chapters 5 and 6 of theddo Code, which also regutabortion, violate various
provisions of the United States ConstitutidicCormack also fild a motion to enjoin
enforcement of these various statues. Nomember 14, 2011, this Court issued a
preliminary injunction that gained Hiedeman fnm enforcing sections 18-606 and 18-

608(1), but found that McCormack did not hatanding to challenge either section 18-

1 On February 11, 2013, Stephderzog substituted for Mark etleman as defendant after Mr.
Herzog assumed the Office of Bannock County prosecutor on January 14, 2013. Because Mr. Hiedeman
was the prosecutor at the time the parties filed their motions for summary judgment, the Court refers to
Mr. Hiedeman throughout this decision. Howeadr future pleadings will reference Mr. Herzog.
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608(2), or any provision of Chapter 5etRain-Capable Unboi@hild Protection Act
(“PUCPAY).

Both McCormack and Hiedeman appeadileel decision. The Ninth Circuit
affirmed in part and reversea part this Court’s grant of a preliminary injunction,
concluding that (1) McCorack will likely succeed witlher facial constitutional
challenge to sections 18-606 and 18-608(@) McCormack has standing to challenge
section 18-608(2) in conjunot with section 18-606; (3his Court’s injunction was
overbroad to the extent it granted reliefyond McCormack, and (4) McCormack does
not have standing to challengeforcement of the PUCPA.

Hiedeman now moves for partialremary judgment (Dkt. 58), arguing
McCormack’s claims are moot teuse he has decided that he will not re-file the charges
against McCormack. McCormack and Pldfrati-Intervention Dr. Richard Hearn also
filed a joint motion for partial summary judgent on their claims for prospective relief
(Dkt. 71), seeking: (a) a declaration thatts®n 18-606, Idaho Codén conjunction with
sections 18-608(1) and 18&R), Idaho Code, is faally unconstitutional; (b) a
declaration that section 18-608aho Code, in conjunctionith sections 18-608(1) and
18-608(2), Idaho Gde, is facially uncongutional; (c) a declaration that section 18-505,
Idaho Code, in conjunction with sections3@7 and 18-508, Idah©ode, is facially
unconstitutional; and (d) a peament injunction against Hiechan from enforcing any of

these statutes.
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For the reasons set forth below, the Gauill deny Hiedeman’s motion for partial
summary judgment. McCormacki$aims are not moot. Antie Court grants Plaintiff’s
partial motion for summary judgmetar the reasons set forth below.

LEGAL STANDARD

Summary judgment is appropriate wheigagty can show that, as to any claim or
defense, “there is no genuine dispute astoraaterial fact and thmovant is entitled to
judgment as a matter of law.” Fed. R. CivbB(a). One of the principal purposes of the
summary judgment “is to isolate and disposéactually unsupported claims . . . .”
Celotex Corp. v. Catretd 77 U.S. 317, 323-24 (1986).idt“not a disfavored procedural
shortcut,” but is instead the “principal tpbby which factually irsufficient claims or
defenses [can] be isolatadd prevented from going toal with the attendant
unwarranted consumpt of public and pvate resources.’ld. at 327. “[T]he mere
existence of some alleged factual dispute betwthe parties will not defeat an otherwise
properly supported motion for summary judgmerAriderson v. Liberty Lobby, Ine&77
U.S. 242, 247-48 (1986). There mbsta genuine dispute as to angterialfact — a fact
“that may affect the outcome of the casél’ at 248.

The evidence must be viewedthe light most favorable to the non-moving party,
and the Court must not ke credibility findings.Id. at 255. Direct testimony of the
non-movant must be believed, however implausihleslie v. Grupo ICA198 F.3d

1152, 1159 (9th Cir. 8). On the other hand, th@@t is not required to adopt
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unreasonable inferences francumstantial evidenceMicLaughlin v. Liy 849 F.2d
1205, 1208 (9th Cir. 1988).

The moving party bears the initial burden of demonstrating the absence of a
genuine dispute as to material faBtevereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir.
2001)(en banc). To carry this burdere thoving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evident® support the nonmoving party’s casairbank v. Wunderman
Cato Johnson212 F.3d 528, 532 (9th Cir.2000).

This shifts the burden tihne non-moving party to pdoice evidence sufficient to
support a jury verdict in her favoDeveraux263 F.3d at 1076The non-moving party
must go beyond the pleadings and showliby| ] affidavits, or by the depositions,
answers to interrogatories, or admissions on file” that a genuine dispute of material fact
exists. Celotex477 U.S. at 324.

However, the Court is “not required¢omb through the oerd to find some
reason to deny a motion for summary judgme@drmen v. San Francisco Unified Sch.
Dist., 237 F.3d 1026, 1029 (9th Cir. 2001) (quma omitted). Instead, the “party
opposing summary judgment must direct [thei€s] attention to specific triable facts.”

Southern California Gas Cw. City of Santa Ana#36 F.3d 885, 889 {9 Cir. 2003).
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BACKGROUND

1. The Statutes
A. Chapter 6

Section 18-606(2), Idaho @e, focuses on women seeking abortions. Section 18-
606(2) makes it a felony, except as permitigdhe remainder of Title 18, Chapter 6 of
the Idaho Code, for “[e]Jvery woman who knogiyn submits to antzortion or solicits of
another, for herself, the production of amdimn, or who purposely terminates her own
pregnancy otherwise than bye birth.” Section 18-608ntitled “Certain abortions
permitted—Conditions and guilitges” limits the applicaitity of section 18—606.

For example, section 18-6(9 allows a woman to terimate her pregnancy during
the first trimester if and when the abortiorpexformed by a physia‘in a hospital [ . . .

] or a clinic [that is] properly staffeaind equipped for the performance of such
procedures,” if the physician makes agaments with a nearby hospital that could
provide prompt care if a medical emengg were to arise. I.C. § 18—608(1).

Additionally, under section 18—-608(2&) woman may termate her pregnancy
during the second trimester of pregnarimy, the abortion must be “performed in a
hospital and [must be], in the judgment o tittending physician, in the best medical

interest of such pregnant woman.” |.C. 8 18-608(2).
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Finally, section 18-605(3) applies to fbacare providers, making it a felony for
any licensed or certified health care praritb knowingly violate any provision of
Chapter 6. I.C. § 18-605(3).

B. Chapter 5

Title 18, Chapter 5 of the Idaho Coae the PUCPA, categorically bans non-
therapeutic abortions at and after twewseks. I.C. § 18-505. “Any person who
intentionally or recklessly performs or attempigperform an abortion in violation of the
provisions of section 18-50Kjaho Code, is guilty cd felony.” I.C. 8 18-507. The
PUCPA also provides civil remedies in the form of actual damages to “[a]Jny woman
upon whom an abortion has been performedofation of the pain-capable unborn child
protection act or the father of the unbormah. . .” I.C. 8 18-508(1). In addition, the
PUCPA permits certain persoms¢luding a prosecuting atteey, to file an action for
injunctive relief against an abortion provider who violates section 18-505. I.C. § 18—
508(2).

2. Jennie Linn McCormack

McCormack is a resident of Bannock Coyridaho. In 2010, she was unmarried,
had three children (ages 2, 11, and 18),waasl unemployed. She also had no source of
income other than child pport payments, which weketween $200 and $250 per
month.

In the fall of 2010, McCormack discoezl she was pregnant and sought an

abortion. She knew that abortions are noilalsée in southeast Idaho. In fact, there are
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no licensed health care providers offering éibarservices in the eight southeastern
Idaho counties. McCormack knew that abortians available in Salt Lake City, Utah,
but at costs between $4832,000, depending on hdar along the pregnancy is.

But McCormack found out that abortioosuld be perfornetin Idaho using
medications, rather than surgery, and thatcost of such medical abortions was
significantly less than the sbof a surgical abortion like those offered in Salt
Lake City, Utah. She learned further thatdieations that induce abortions have been
approved for use in the U.S. amultd be purchased over the internet.

According to a Pocatello Police Deparintis detail incident report, a police
officer, on January 9, 2011, responded tall from a third party that McCormack
“had taken drugs to abort a pregnancy ana had the fetus in a box on her back porch.”
Incident Reporat 5, Ex. A to Counsdff. Ill, Dkt. 21-1. After receiving that call, police
officers questioned McCormack at her hothde.While being questioned, McCormack
voluntarily led the police officer® the remains of a fetuld. at 3, 10.

After the officers discovered the fetddcCormack agreed to accompany them to
the police station to answer additional questitshsat 7. According to the Incident
Report, McCormack had ingested five pillsatoort the fetus because she did not have
enough money to travel to SaltkeaCity to get an abortiomd. McCormack stated that
her sister, who lived in Mississippi, had ordetke pills from an iternet provider for
$200, and they arrived at McCormack’sagment approximately one week latéd. at 7,

8.
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An autopsy was performed on the fetusjchlappeared to be female, two days
after discovery by the policéAn attending physician estineat gestational age at 19 to
23 weeks “but with dficult certainty.” Id. at 19. McCormack stated that she did not
know when she conceived as her periods weegular, but she placed the gestational
age at various points, including four weelkk2 weeks, 14 weeks, and 25 weédksat 16,
19, 5, and 8.

On May 18, 2011, Hiedeman, in his eafly as BannockKounty prosecuting
attorney, filed a criminatomplaint in state court iBannock County, charging
McCormack with the felony of “the public offense of Unfal Abortion, Idaho Code 8
18-606." The criminal complaint allegdidat on December 22010, McCormack
induced her own abortion, thereby purgiodly terminating her pregnancy:

That the said JENNIE LINN MCCORMAK, in the County of Bannock,

State of ldaho, on the 24th dayf December, 2010, did induce or

knowingly aid in the production operformance of an abortion by

knowingly submitting to an abortiomnd/or soliciting of another, for

herself, the production of an abortiand/or who purposely terminated her
own pregnancy other than by live birth.

A state magistrate judge dismissed ¢heninal complaint without prejudice on
September 7, 2011.

At the time McCormack sought the prelimary injunction, Hiedeman had not
determined whether to re-file the criminal cdaipt. He now says that he does not intend
to prosecute McCormack for amlawful abortion because ‘ig not in the interests of
justice or an efficient use of [his] office’s limited resourcdhird Hiedeman Ded. 5,

Dkt. 58-2.
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McCormack does not want to have diddhal children. If she were to become
pregnant again, she would again seeklaortion.. Because there are no providers of
medical abortions in southeast Idaho, McCackwould hypotheticallpeed to seek the
assistance of providers of abortiomsees outside of southeast Idaho.

3. Dr. Hearn and His Plan to Perform Medical Abortions in Bannock County

Plaintiff-in-Intervention Dr. Hearn ia physician licensed in Idah&nswer to
Amended Complaifin-Intervention 5 (“Paragraphs 9 thrgh 12 are admitted.”), Dkt.
56. Since 1997, Dr. Hearn has continuoumen registered with the Federal Drug
Enforcement Agency (“DEA”) and éldaho State Board of Pharmatgy..As an Idaho
licensed physician registered with the D&®#d the Idaho State Board of Pharmacy, Dr.
Hearn may legally prescribe medioca to women in Bannock Countig.

In the early stage of pregnancy, phyeans who provide abortion services often
prescribe FDA-approved medications that eaapregnancy to be terminated medically,
or non-surgically, outside of a clinical satii These medical abortions generally cost
less than surgical abortions and are at least as lshf§.10.

Among those FDA-approved medicatidhat induce medical abortions are
mifepristone and misoprostol. The two wanktandem to induce a medical abortion:
first, six-hundred milligrams of mifeprishe are administereatally, followed by, 48
hours later, 400 micrograms of misoproskédical Management of Abortion, ACOG
Practice Bulletin(*ACOG Bulletiri), No. 67, October 2005 (Reaffirmed 2011) at 2, Ex.

A to Counsel Aff., Dkt. 71-2. The FDA inilig approved this niepristone-misoprostol
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protocol for use through 49 gy of gestation, calculated from the woman’s last menstrual
period (“LMP”). Id.

Following FDA approval, additional clingd trials led tahe development of
mifepristone-misoprostol regimens thatfeli from the FDA-approved protocol. These
new regimens reduce side eflecind make medical abortiotiseaper, safer, and faster.
Id. These regimens are recommended forups® and until the sty-third day of
gestation, based on the LMP. The meldimenmunity recognizes off-label, non-FDA-
approved alternatives to mifepristone-apsostol regimens, two of which include
combining methotrexate and misoprostwlsimply taking misoprostol alone.

After the FDA approves a drug for used absent any state regulation to the
contrary, doctors may prescribe that dfogindications, in dosages, and following
treatment protocols differentdh those expressly approved by the FDA. This practice is
commonly known as “off-labeliise. The off-label use of drugs approved by the FDA
does not violate federal law or federajutations, because the FDA regulates the
marketing and distribution of dragnot the practice of medicinduckman v. Plaintiffs’
Legal Committees31 U.S. 341, 350 (2001) (citingeBk &Azari, FDA, Off-Label Use,
and Informed Consent: Debunking Mythgdaviisconceptions, 53 Food & Drug L.J. 71,
76-77 (1998) (noting that courts, sevestates, and the “FDA itself recognize the value
and propriety of off-label use.”) The wheal community recogaes off-label, non-FDA-
approved alternatives to mifepristone-apsostol regimens, two of which include

combining methotrexate and misoprostwlsimply taking misoprostol alone.
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Whether using the FDA-approved methardone of the recognized off-label
alternatives, the delivery ofethfetus occurs at home witlospitalization necessary only
in emergenciesld. at 2-4.

Dr. Hearn has stated hisealr intention to prescribe FDA-approved medication to
women in Bannock County, such as McCaak and other similarly situated women
who, for health reasons, seek to medictdlyninate their pregnancies prior to fetal
viability outside a clinical settingAmended Complaifn-Interventiony 10, Dkt. 56. As
a currently licensed physician holding batibEA and Idaho State Board of Pharmacy
registration, Dr. Hearn may legally preber FDA-approved medication that induces
abortions outside of clinical settindd. at 2-4.

Dr. Hearn does not say he has performedioa abortions in the past. He has
practiced as a full-time attoeg since 1997, and he has no medical office where he could
provide medical treatment to patients. &Whe practiced medicine full-time, he
specialized in nephlogy and rheumatology.

ANALYSIS

1. McCormack’s Claims Are Not Moot.

Article Il of the Constitution grants theidicial Branch authdly to adjudicate
“Cases” and “Controversies.” But courts hdme business” decidg legal disputes or
expounding on law in thebsence of such a case or controvddgmlerChrysler Corp.
v. Cung 547 U.S. 332, 341 (2006). An “actuaintroversy” must not only exist at the

beginning of thease but through “all stages” of the litigatiétivarezv. Smith 558 U.S.
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87, 92 (2009). The mootness doctrine therfequires a federal court to refrain from
deciding a case if events has@transpired that the deasiwill neither presently affect
the parties' rights nor have a more-than-spéigelahance of affeatg them in the future.
City of Erie v. Pap's A.M529 U.S. 277, 287 (2000).

Merely stopping the contganed of conduct ordinarilis not enough, however, to
establish mootness: “a defendant's voluntagsation of a challenged practice does not
deprive a federal court of its powerdetermine the legality of the practic&fiends of
the Earth, Inc. vLaidlaw EnvironmentaGervices (TOC), Inc528 U.S. 167, 189 (2000)
(internal quotation marks andation omitted). “If it did, tke courts would be compelled
to leave the defendant freerteturn to his old ways.Id. Given this concern, the United
States Supreme Court has explained ‘thatefendant claiming that its voluntary
compliance moots a case betirs formidable burden of shavg that it is absolutely
clear the allegedly wrongfildehavior could not reasonalid¢ expected to recurfd.

The repeal of a specific law challengedabplaintiff usually moots a case because
the likelihood that the government willafr the new policy and vert to its older
regulations is remote, at beSee, e.g., Native Village of Noatak v. Blatchf&&l F.3d
1505, 1510 (9th Cir. 1994 Complete and tangible satisfaction of the relief sought by a
plaintiff provides a similarly firnbasis for deeming a case mdéee, e.g., Troiano v.
Supervisor of Elections in Palm Bead@82 F.3d 1276, 1283 1th Cir. 2004).

On the other hand, a party cannot comjup mootness by ceasing the challenged

conduct only for practical or strategigasons — such as avoiding litigatidmited States
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v. W.T. Grant Cq 345 U.S. 629, 632, n.5 (1953ge also Harrell v. The Florida Bar
608 F.3d 1241, 1266 (11th Cir. 2010) (cmtatances suggesting defendant “changed
course simply to deprive the court ofigdiction” prevented court from finding
controversy moot). Courts also hesitatéind a case moot when a party voluntarily
ceases the challenged condogt continues to argue the lawfulness of the challenged
conduct.See, e.g., Olagues v. Russoni&ll® F.2d 791, 794-95 (9th Cir. 1985).

Olaguesillustrates this latter point. I@lagues the plaintiffs sought to enjoin an
investigation by the United Sest Attorney. The United Sest Attorney terminated the
investigation, but the Ninth Circuit found thermination did not moot the case. Several
factors pointed towards the continued existeof a live controversy: (1) the U.S.
Attorney did not voluntarilfterminate the investigation because he believed it was
unlawful but because it failed to produce evidence supporting further investigative
activities; (2) the U.SAttorney made no shang that a similar investigation against the
same groups could or wouldtrecur; and (3) there was a strong public interest in
determining the legality of such investigationd. at 795.

At the outset of this litigation, M@ormack had standing to challenge the
constitutionality of section 186® in conjunction with bothextion 18-608(1) and section
18-608(2). She had standing to challengeséhprovisions because she faced prosecution
and continued to be threatened with pgion under these provisions. But then
Hiedeman decided not to pexsite McCormack, and he signed a transactional immunity

agreement promising that his office woulever prosecute McCormack for her past
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abortion. Hiedeman'’s actions call into gu@s the existence of a continuing case or
controversy.

If Hiedeman merely promised not to pecsite McCormack for her past conduct,
he would not meet the burden imposed le/\vbluntary cessation test. Hiedeman never
repudiated the statute as unconstitutioaat] he did not cease Kormack’s prosecution
because he believed the prostion was unlawful. Instealde stopped the prosecution
because it would waste his office’s resouraed would not be “in the interests of
justice.” And he only ceasdds prosecutorial efforts after he lost his Ninth Circuit
appeal, which fairly leaves open the possibilitgt he changed course to deprive the
Court of jurisdiction. Most importantly, Hdeman’s promise not to prosecute, with
nothing more, would not bind his successorfiese facts do not make it “absolutely
clear” that the prosecution agaiddécCormack would never recuSee Olagues/70
F.2d at 794-95Harrell, 608 F.3d at 1266.

But Hiedeman signed a transactiomahiunity agreement on October 26, 2612.
Agreemenpg. 2, 1 3, Dkt. 77-1. Ithis agreement, the “Stabé Idaho agree[d] to bring
no further charges against [McCormack] in castiom with the matters giving rise to the
Criminal Complaint [ . . Jor arising from any information learned during the

participation of this agreement concerningfiogs, circumstances ewvents attendant to

% Transactional immunity is full immunity from prosecution for any offense to which the
testimony relateKastigar v. United Stategd06 U.S. 441, 453 (1972). The Court assumes, but does not
decide, that the agreement isangactional immunity agreement.
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the criminal offense alleged in such Complaitd.”pg. 4, { 2, Dkt. 77-1. The
Agreement purports to bind the “State@dého,” which presumably would include the
Attorney General's office. Hiedeman argues that this agreement trumps all other factors.
The Court disagrees.

Agreements to exchange cooperation for transactional immunity are generally
governed by traditional principles of contract lawW.S. v. Carrillg 709 F.2d 35, 36 (9th
Cir. 1983). Here, enough questions regagdhe validity of theagreement exist to
significantly undermine its impact on the mootness question.

McCormack never signed the agreement, and Hiedeman presents no evidence that
McCormack provided any congichtion in exchange fammunity. An immunity
agreement, like any contract, requires caomsition. Usually a prosecutor will grant an
individual immunity in exchange for heraperation. The Court does not know what, if
anything, McCormack gave the prosecutoexchange for the offer of immunity. In
fact, the agreement is dat@dtober 26, 2012 — months after Hiedeman filed his motion
for partial summary judgment arguing McCorrkiaaclaims are moot. The timing of the
agreement suggests that Hiedeman mag loéfered immunity simply to moot
McCormack’s claims and thereby avoidsthtigation — and its challenge to the
constitutionality of sections 18-606 and -60Bhis calls intaquestion whether the
unsigned grant of transactional immunity isiading, judicially enforceable agreement.

Other factors also suggest a live contreyeThe specific relief requested in the

amended complaint remains available andfigcted by Hiedeman'’s decision not to
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prosecute: a declaration trssction 18-606 in conjunctiomith sections 18-608(1) and
18-608(2) is facially unconstitutional. McCormack continueadsert that the provisions
are unconstitutional and Hiedeman continuesstgert that they are not. There is a
significant public interest igettling the legality of theserisions, and the existence of
this interest “militates agast a mootness conclusionOlagues 770 F.2d at 794-95
(quotingW.T. Grant 345 U.S. at 632).

The mootness doctrine in general, #mel voluntary cessation exception in
particular, are underscored by the principiat “[o]nce a defendant has engaged in
conduct the plaintiff contends is unlawhnd the courts have devoted resources to
determining the dispute, theieeArticle 11l jurisdiction to eecide the case as long as the
parties do not plainly lack @ntinuing interest . . . See Demery v. Arpai@78 F.3d
1020, 1026 (9th Cir2004). The Court cannot sayatiMcCormack plainly lacks a
continuing interest in thimwsuit. Accordingly, McCorrmack’s claims are not moot.

This conclusion is bolstered by the apation of another exception to the
mootness doctrine—the “capable of repetition yet evading reviee€ption. Although
McCormack was not pregnant when this htiign began, pregnancy is nonetheless a
significant fact in this case: she faced p@sion for terminating her pregnancy. Cases
involving pregnancy present controvessa inherently limited duration. And,
“[p]Jregnancy often comes more than oncéh® same woman, and in the general
population, if man is to survey it will always be with us.Roe v. Wadd410 U.S. 113,

125 (1973). Therefore, this case — eiféhdoes not fit the usual mold of cases
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challenging abortion laws — presents “a classic justification for a conclusion of
nonmootness.ld. at 125. As with all controversieswolving pregnang and abortion
laws, “[i]t truly could be ‘capable of repetitn, yet evading review.’Id.

Hiedeman, however, argues that McCaak cannot rely on the “capable of
repetition, yet evading review” exceptionétause she lacks standing to challenge
section 18-606 on the basitfuture pregnanciesDef.’s Replyat 3, Dkt. 63. But
mootness is not simply “standing in a time frant&aiénds of the Earth527 U.S. at 190-
91. Otherwise the “capable of repetition, yea@wng review” exceptin could not exist.
Id. So the question the Court must ask iswloether McCormack has standing based on
future pregnancies, but rather (1) whetbiee, like any other woman challenging an
abortion law, may become pregnant mitr@n once, and (2) velther her full-term
pregnancies, like any other man’s, last only 266 dayRoe410 U.S. at 125. If the
answers are yes — which they are — McCokisaclaims are capable of repetition, yet
evading review.

2. Dr. Hearn Has Standing.

Even if McCormack’s claims wereaoot, this case would live on because Dr.
Hearn not only has standingraise each of his challenges to those provisions that apply
to physicians, but he also has third-patignding to assert hmatients’ constitutional
rights.

Article 11l standing “focuses on the parsgeking to get hisomplaint before a

federal court and not on the issieswishes to have adjudicate&last v. Cohen392

MEMORANDUM DECISION AND ORDER - 18



U.S. 83, 99 (1968). To establish standing under Article Ill, Hearn must establish that: (1)
he personally has suffered some actual oiatereed injury as a result of the allegedly

illegal conduct; (2) the injury fairly can lteaced to the challenged action; and (3) the

injury is likely to be redressed byfavorable decision by the federal col8ee Valley

Forge Christian College v. Americans Uniti Separation of Church and State, .Inc

454 U.S. 464, 472 (1982).r(as the Supreme Court has explained: “[a] plaintiff who
challenges a statute must demonstrate a real@tiger of sustaining a direct injury as a
result of the statute's operation or enforcemddalibitt v. United Fem Workers Nat'l

Union, 442 U.S. 289, 298 (1979).

The Ninth Circuit has held that physicgawho state a clear intention to perform
abortions for their patients allege “a suffidigrconcrete and imminent injury— possible
prosecution and imprisonment” to challerggatutes that regukatbortion providers:
“Whether [a physician] continues to perfoaiortions subject to the statute, desists from
performing them to avoid the statute's penalbesjolates the statute so as to practice
his profession in accord with his medigadlgment, his liberty will be concretely
affected.” Planned Parenthood of Idaho, Inc. v. Wasd&r6 F.3d 908, 917 (9th Cir.
2004). This is true, according to the Ninthicdit, even if the physician does not express
a specific intent to violate the statule.

For purposes of this case, the Court accaptsue and established, that Hearn
would prescribe FDAapproved medication awomen seeking pre-viability medical

abortions through the second trimester buidaho’s criminal abortion laws. As an
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Idaho-licensed physician thwarted by those statutes, Hearn has standing to challenge
them.

At oral argument, counsel for Hiedenmsuggested that Hearn, unlike a physician
who regularly performs abortions, canndiabéish standing by merely stating his
intention to perform medical abortions iretfuture. Hearn has not practiced medicine
regularly since 1997, he has never specialinambstetrics or gynecology, he currently
has no medical office to treat patientsdado the Court’'s knowledge, he has not
performed abortions in the gta Because Hearn has netbry of performing abortions
and he has no medical office, argues HiealentHearn must show that he can comply
with Idaho’s statutory requirements foerforming abortions. That is, Hiedeman
contends that Hearn must have, a propeglyipped and staffed clinic or office and
sufficient arrangements for emergency carthencase of a first trimester abortion, I.C.

8 18-608(1), or privileges at a hospital faecond trimester akoon, 1.C. § 18-608(2),
before he has standing toatlenge these provisions.

Hiedeman’s argument thateldrn must comply with Idaho’s abortion laws before
he can challenge them fundantally misapprehends the dippble inquiry and generally
settled Supreme Court precedent on standinggcptarly in abortion cases. First, a
plaintiff contesting the constitutionality of airminal statute is not required to “first
expose himself to actual arrest or prosecutobe entitled to challenge [the] statute that
he claims deters the exercise of his constitutional rigBteffel v. Thompspd15 U.S.

452, 459 (1974). Second, in limited circstances, litigants are entitled to predicate
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Injury on the existece of a statute that results in radhan a “subjective chill” on the
exercise of constitutionally protected righesen when arresind prosecution do not
occur.See Meese v. Keer81 U.S. 465, 472—-73 (1987).

Both sorts of injury are, of course, rigld because both hinge on the existence of a
credible threat that the allenged law will be enforceaigainst the plaintiff. In the
context of a pre-enforcement clesige to a criminal statute, the standard set forth in the
Supreme Court's decisionBabbitt v. United FarnWorkers Nat'l Union442 U.S. 289
(1979), incorporates and recognizes both types of inRaibittheld that, to satisfy
Article 1lI's injury requiremen the plaintiff must allegéan intention to engage in a
course of conduct arguably affected with a constitutiortat@st, but proscribed by a
statute,” and that “there exists a dl#e threat of prosecution thereunddd’ at 298. A
credible threat must be both real and imragglinot merely conjectural or hypothetical.
See id.

The Supreme Court has emphasized, howéhat,[0o]ne does not have to await
the consummation of threateniegury to obtainpreventive relief. Ithe injury is
certainly impending, that is enouglBabbitt 442 U.S. at 298. Ab, in the abortion
context, the Ninth Circuit’'setisions teach that the existe of an abortion regulation
aimed at physicians that wiol prevent or chill a pregnant woman from seeking an
abortion she would otherwise seek is sudiitito satisfy the injury requirement.

Wasden376 F.3d at 917.
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In this case, the jary requirement is satisfied tioby a credible threat of
prosecution and a potential childj effect on Hearn’s medical practice. Hearn has stated,
under oath, that he would pemfio medical abortions outsideclinical or hospital setting
through the second trimesterbut for the fear of prosecution. Hearn is both willing to
prescribe and capable of prescribing tlBAFapproved medication necessary to induce a
medical abortion through the second trimestad while medical abortions are rare in the
second trimester, they do happddaho’s criminal abortion laws facially restrict the type
of abortion Hearn wishes to perform, ahd county prosecuts office has not
disavowed its intention to &rce these laws against physicians, such as Hearn, who
might violate those laws. So if Hearn falled through with his plan to prescribe FDA-
approved medication to womereg@g abortions outside a hospital or clinic, he could
face prosecution. Whether Hearn decidgseidorm medical abortions subject to the
statute, opts to not perform medical abortitmavoid the statute’genalties, or violates
the statute so as to practice his professiacoordance with hismedical judgment, his
liberty is concretely affectedd.

Given that Hearn faces the threat afgecution for performing medical abortions,
it makes little sense to suggest that Hearn rimsstcomply with thos laws before he has
standing to challenge them. This argument ceedlatanding with a review of the merits.
Hearn, in his medical judgment, believescheld safely prescribe the FDA-approved
medication necessary to induce a medateirtion outside a ‘fpperly equipped and

staffed” office or clinic and without makg “satisfactory” arrangements for emergency
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care within a reasonable proximity of that offmeclinic for a firsttrimester abortion, or
outside a hospital setting for a second trimedtertaon — and he has stated his desire to
do so. This is enough to establish standilay.(citing California Pro-Life Council, Inc.

v. Getman328 F.3d 1088, 1094-95 (9th Cir. 20Q&l)owing a challenge where plaintiff
had a reasonable fear a statute would bereed against it if it engaged in certain
conduct).

In addition, Hearn has third partystling to assert the rights of his women
patients.ld. As a prudential matteeyven when a plaintiff has Article Ill standing, courts
ordinarily do not allow third parties to liige on the basis of the rights of otheli.
Physicians, however, may acoithird-party standing “tassert their patients’ due
process rights in facial challenges to abortion lawd."The Court will therefore
consider the additional constitutional argumeiésrn raises on his patients’ behdd.

3. The Statutes Place an Undue Burdenn a Woman'’s Right to Have an

Abortion, and Its Criminal Sanctions for Abortion Providers is
Unconstitutionally Vague.

Plaintiffs’ challenge to the abortion stagatin question focuseon their purported
infringement on the constitutional rightéboose an abortion, first enunciatedioe v.
Wade 410 U.S. 113 (1973), amdore recently refined iRlanned Parenthood of
Southeastern Pennsylvania v. Ca€#36 U.S. 833 (1992).

In Roe the Supreme Court held that a pregn@oman has a constitutional right,
under the Due Process Clause of the Fouttbte@mendment, to choose to terminate her

pregnancy before viabilityd10 U.S. at 152-66. I8aseythe Supreme Court upheld
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Roe’s“essential holdingby reaffirming “the right of te woman to choose to have an
abortion before viability and to obtain ifttwout undue interference from the State.” 505
U.S. at 846. The Court @aseyalso clarified that the righib obtain an abortion is not
absolute and that state intst®in maternal health andopecting fetal life can, in some
circumstances, justify geilations of abortiond. at 846. Casey however, jettisoned
Roe’strimester framework of analysis fortéemining the validity of an abortion
regulation, and replaced it with an undue burden standard.

In Casey the Court asked whether a law desigteeflirther the Stats interest in
fetal life, but which imposedn undue burden adhe woman's decision before fetal
viability, could be constitutionald. at 877. It answered this question “ntl’ The
plurality opinion contained a summary of itdieat points, which is useful for the issues
presented here:

e An undue burdeexists, and therefore a provisiohlaw is invalid, if its purpose
or effect is to place a substantial @zdé in the path of a woman seeking an
abortion before the fas obtains viability.

e To promote the state's profound inteiagbotential life, thoughout pregnancy the
state may take measures to ensua¢ tte woman's choice is informed, and
measures designed to advance this intevdlshot be invalidated as long as their
purpose is to persuade the womagchoose childbirth over abortion. However,

these measures must not be an undugdouon the right to have an abortion.
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e As with any medical procedure, the statay enact regulatns to further the
health or safety of a woman seekingadnortion. Unnecessary health regulations
that have the purpose or effect of placangubstantial obstacle in the path of a
woman seeking an abortion imposeuaigiue burden on the constitutionally
protected right to choose.
e Regardless of whether exceptions are nfadparticular circumstances, a state
may not prohibit anyoman from making the ultimate decision to terminate her
pregnancy before viability.
e Subsequent to viability, and promoting its interesh the potentiality of human
life, the state may regulate, and eyeascribe, abortion except where it is
necessary, in appropriate dieal judgment, for the preservation of the life or
health of the mother.
Id. at 878—79 (citation omitted). The plural#gyplained that “[afinding of an undue
burden is a shorthand for the conclusion thatate regulation has the purpose or effect
of placing a substantial obstacle in théhpaf a woman seeking an abortion of a
nonviable fetus.ld. at 877.

Against this backgroundhe Court will consider theonstitutionality of sections
18-605, -606, and -608, Idaho Code.

A. Title 18, Chapter 6

Plaintiffs ask this Court to declammconstitutional sectioh8-605, Idaho Code,

(criminalizing physiciangerforming abortions) and ctton 18-606, Idaho Code,

MEMORANDUM DECISION AND ORDER - 25



(criminalizing women submittingp abortions) in conjunain with either section 18-
608(1), Idaho Code, (first triester abortions) or section-688(2), Idaho Code, (second
trimester abortions). Plaintiffs argue thattiened enforcement thfese statutes places
an undue burden on the rigiftwomen in Bannock County to choose to have a pre-
viability abortion.

(1) Section 18-606 in Conjunction With Section 18-608(1) or Section 18-
608(2).

In an appeal in this case, the Ninthiddit held that se@n 18-606 “constitutes a
substantial obstacle in the path of womeaksng an abortion of a nonviable fetus.”
McCormack v. Hiedema®94 F.3d 1004, 101®th Cir. 2012). ThiLourt adopts the
Ninth Circuit’'s reasomg as detailed below.

Section 18-606 subjects a woman to felohgrges for obtaining an abortion unless
she obtains the abortion fronphysician according to statuy requirements. I.C. § 18-
606. Historically, abortion statutes soughprotect pregnant feales from third parties
providing dangerous abortiofdcCormack 694 F.3d at 1011. As a result, most states’
abortion laws traditionally criminalized the beia of third parties to protect the health
of pregnant women — thedid not punish women fabtaining an abortionld. By
punishing women, Idaho’s abortistatute is therefore unusual.

Section 18-608 (1) required first trimester abortios to be performed by a
physician in the physician’s “properly staffadd equipped” office aclinic. 1.C. § 18-
608(1). This section further requires thepensible physician tmake “satisfactory

arrangements with one or more acute caspitals within reasonable proximity,” to
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ensure that prompt hospital care is available case of complications or emergencies.
Id. Section 18-608(2) applies to second trimester abortions and requires that all second
trimester abortions be germed in a hospitalld.

According to the Ninth Circuit, sectid8-606 places “an undwurden on women
seeking abortions by requiring them to peltbeir provider's aqapliance with Idaho's
regulations."McCormack 694 F.3d at 1015. As noted the Ninth Circuit, if a woman
knowingly obtains a first trimster abortion, but fails ®nsure the physician has
complied with Idaho’s regulations, she fabéeleny charges and up to five years’
imprisonment. 1.C. 8 18-608(1). Likewijséa woman obtains a second trimester
abortion, but the physician does not alert her that the procedure will occur in a clinic
rather than a hospital, stiaces felony charges afide years’ imprisonmentd. at § 18-
608(2). “Or, as is the case here, if a worakatts to take physician prescribed pills
obtained over the internet to end her pregnawtych is not authorized by statute, she is
subject to felony chargesMcCormack 694 F.3d at 1015 (citing.C.88 18—608(1)—-18—
608(3)).

“There can be no doubt,” the Ninth Qirtexplained, “that requiring women to
explore the intricacies of staéortion statutes to ensure ttfay and their provider act
within the Idaho abortion statute framewaordsults in an ‘unduburden’ on a woman
seeking an abortion of a nonviable fetutd” at 1016. The Ninth Circuit faulted the

Idaho statutes for heaping “yet another satigal obstacle in the already overburdened
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path that McCormack and pregnant women kike face when deciding whether to obtain
an abortion.”1d.

The Circuit further observeithat many low-income woen living in rural areas,
such as McCormack, msti“grapple with the cost of ¢habortion itself as well as the
long-term financial implications of not having ondd. at 1017. These women often
must travel long distancés the closest abortion prioler, requiring an already
financially strapped pregnamoman to miss work, find childcare, make arrangements
for travel and for an overnight st&y satisfy the 24-hour requirement. These
obstacles, coupled with the thteof criminal prosecution lsad on an abortion provider’'s
purported failure to complwith state abortion regulations, are simply too muth.

“While the Supreme Court has permitted maestrictions that make obtaining an
abortion more difficult, particuléy for low-income women, [citingasey 505 U.S. at
886—87], it has not authorized the crimipabsecution of women seeking abortion care.”
Id. at 1018. In accordance with tNenth Circuit’s recent decision iklcCormack this
Court therefore finds thaection 18-606 constitutes andue burden on a woman’s
constitutional right to terminateer pregnancy lbere viability. 1d.

Hiedeman criticizes the Ninth Circuiedision because it ignores the “knowingly”
requirement under section 18-606(2). BstHiedeman acknoediges, “knowingly”
refers to submitting to or performing an aiomm — not knowing thathe abortion violated
the law because the woman'’s physician failedamply with the requirements of section

18-606(1) or section 18-606(2). The insantof the “knowingly” requirement therefore
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does nothing to ameliorateetiobligation — and burdentkat the statute imposes on
women to police their provider’s conduct.

(2) Section 18-605 in Conjunction With Section 18-608(1)

The constitutionality of section 18-605, which imposes criminal liability on
abortion providers who perform first trimestdaoations outside a clinic or office setting,
presents a closer questiofis noted above, section 18-6Q8(equires that all first
trimester abortions be perfoad in a hospital or in a “properly staffed and equipped”
office or a clinic. I.C. 8 1&08(1). The section further requires that “physicians have
madesatisfactory arrangements” for emergency hospital cadte(emphasis added). Dr.
Hearn argues that the terms “properiyptidsatisfactory” are unconstitutionally vague,
therefore placing an undb@&rden on women seeking titsimester abortions.

“[A]s a matter of due process, a crimirsghtute that ‘fails to give a person of
ordinary intelligence fair notice that hisrtemplated conduct ferbidden by the
statute,’ or is so indefinite that ‘it eaurages arbitrary and erratic arrests and
convictions,’ is void for vaguenessColautti v. Franklin 439 U.S. 379390 (1979)
(internal citations omitted). Standardless lamd regulations pose an especially acute
danger of arbitrary enforcement in the @xttof abortion — “a awstitutionally protected
right that has been a tiéidnal target of hostility."Women's Medical Center of Northwest
Houston v. Bel248 F.3d 411, 422 (5th Cir. 2001). v@n the potential harassment that

abortion providers face, it garticularly importanthat enforcement of any
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unconstitutionally vague aboon laws be enjoinedTucson Woman's Clinic v. EJe8vV9
F.3d 531, 554 (& Cir. 2004)

Also, “[i]f a statute subjects transgresstwrsriminal penalties, as this one does,
vagueness review is even more exactik@rbes v. Napolitano236 F.3d 1009, 1011
(9th Cir. 2000). This is particularly trderhere the uncertaintynduced by the statute
threatens to inhibit #hnexercise of constitutionally protected rightSdlautti v. Franklin
439 U.S. 379, 388-89 (1979kailure to satisfy the morgringent standard in cases
where constitutional rights or criminal penadti@re involved necessitates a finding that
the law is unconstitutionally vagukel. at 391. This is true even though the law could
conceivably have someustitutional applicationdd.

In Gonzales v. Carhar650 U.S. 124 (2007), tieupreme Court examined
whether a Nebraska statute banning tipabirth abortions” was unconstitutionally
vague. The Act defined “the unlawful abon in explicit terms,” including providing
very specific “anatomical landmarks” in @iefinition of “partial birth abortion.”ld. at
147-48. The Court found the Act provided “doctors of ordinary intelligence a reasonable
opportunity to know what iprohibited” by setting forth “reltively clear guidelines as to
prohibited conduct” and providing “objectieeiteria to evaluate whether a doctor has
performed a prohibited procedurdd: at 149. The Court contrasted the Nebraska Act in
Gonzaleswvith another state’s act, which banrmadtial birth abortions that prohibited the

delivery of a “substantial portion” of the fetud. The Court viewed the term
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“substantial” as vague, especially when casited with the “anatomical landmarks” set
forth in the Nebraska statute.

In this case, like tterm “substantial,the terms “properly” and “satisfactory” are
ambiguous terms that lack a peecdefinition. These terms are not defined in the statute,
and they are not medical termsasf. And their dictionargefinitions do not provide any
guidance. “Properly” means “sultly, fitly, rightly, correctly.” WEBSTERS THIRD INT’L
DICTIONARY 1818 (3d ed.1976). “Satactory” means “sufficiento meet a condition or
obligation.”ld. at 2017. Both these definitions, rathiean being helpfuonly raise the
guestion: suitable or fit or right or suffest according to whom or what? Different
physicians in different communities may have different answers to that question, leading
a doctor to question what isrgper” or “satisfactory.”

Unlike the sufficientlydefinite statute ironzaleswhich specified anatomical
landmarks in defining partidlirth abortion, section 1888(1) contains no similarly
defined landmark to judge what is “propen” “satisfactory.” The vagueness of section
18-608(1), because it fails to define “properly” or “satitbay” or otherwise anchor
terms to any medical or legal standard, laysap for abortion providers: it could well
impose criminal liability on activity thaiffends some people’s sense of what is
“properly staffed and equipped” or what argaments are “satisfactory,” but may appear
to others as more than adequate. This lack of clarity also allows for arbitrary
enforcement by police and prosecutotswnay determine that a provider has

unlawfully performed an abortion by failj to meet the undefined standard.
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Hiedeman responds that ttegms “properly” and “satfactory” “do nothing more
than require physicians to adhere to reas@nstisindard[s]-of-care [. . ] applicable more
generally under Idaho lawDef.’s Respat 3, Dkt. 78. For example, Idaho’s medical
malpractice statute specifically requires aimtiff bringing a malpractice action against a
health care provider to provby direct expert testimony” that the health care provider
“failed to meet the applicable standarcheflth care practice tfie community in which
such care allegedly was or slhibhave been provided, ascbustandard existed at the
time [ ... ] and as such stamddahen and there existed witlspect to the class of health
care provider that such defendant | ]Jbelonged to.” I.C. 8 6-1012.

The malpractice statute further details how health care providers will be judged in
malpractice cases: “in comparison with garly trained and qualiéd providers of the
same class in the same comiityirtaking into account hisr her training, experience,
and fields of medical specialization, if anyd. Additionally, the statute defines
“‘community” as the “geographical area ordihaserved by the licensed general hospital
at or nearest to which such care waalt@gedly should have been provideldl’ Finally,
section 6-1013 specifies the requirementsxgrert must satisfy before the expert may
testify regarding the applicable standarad@afe and the doctor’s alleged failure to meet
that standard. 1.C. § 6-1013.

By contrast, section 18-608(1) — awinal statute — nowhere mentions the
community standard of canmuch less defines it. Statutes carrying criminal penalties

demand more clarity than those imposing arilyl liability. The legislature could have
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easily tied the terms “proper” and “satisfagt’ in section 18-608(1) to reasonable
standards-of-care, just as it did in the mednalpractice statute. But it did not. From
this omission the Court can only conclude thatlegislature did not intend to import the
medical malpractice community standarccafe definition into section 18-608(1).

Even if the legislature ditchtend to incorporate the éivmalpractice standard into
section 18-608(1), this woulthly exacerbate — not cure — the vagueness problem. By
definition, the community standard of care earaccording to timena place. This could
mean that a physician in Boise performingmilons may face criminal prosecution while
a physician in another commtynwould not — even though bophysicians engaged in
the same conduct. A standard thatlddmpose criminal liability on one ldaho
physician but not another for the sanoad@uct does not pass constitutional muster.

Relying upon an objective standard ofegzavhich must be established by expert
testimony, could still chill physians from performing first trimster abortions given that
the physician would be subject prosecution if other physans disagreed with his or
her definition of “proper” andsatisfactory.” The highest deee of good faith in the
world will not save the physign from criminal liability if,after the fact, a committee of
doctors, a judge, or a jury decides the phgsidid not meet the statutory requirements
before performing a first trimester abortidr hus, the objective standard which
Hiedeman would read intodhstatute would still give phiggans inadequate notice of
what is permissible, angould deter them from perfoling constitutionally permitted

first trimester abortions.
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The inclusion of “knowing” does not satlge provision from vagueness. What
must a physician “know” before he is deentedhave violated the statute? Physicians
will never know if their conduct will breachelstandard of care if the standard is
established after the fact widxpert testimony. Indeed, given the ambiguity of the terms
“properly” and “satisfactory,a physician could almost always say that he believed in
good faith that he adhereddection 18-608(1)’'s requirementWould that mean that a
physician performing the abortion did not vieldhe statute even if other doctors later
opine that the physician failed to meet theudtay requirements? Reer than face this
uncertainty, many physicians will choose nop&wform first trimesteabortions in their
offices or clinics, even if they believe it‘jsroperly staffed andquipped” and that they
have made “satisfactoryiospital arrangements.

So, distilled down, Hieeiman argues that a standandhich is not in the statute,
but if it were, would vary according todal community standards and require expert
testimony to prove — somehow saves the stdtoim vagueness. To state this argument
is to refute it. Can Dr. Hearn, who is comgsat with the vagueness thie statute, really
welcome a ruling under which ery abortion creates the pdsbty of a prosecution in
which the state invites therjuto disagree with thehysician's assessment of the
adequacy of his staffing and equipmeft8tandard that varies by community and

requires expert testimony tecipher does not adequately wédaho physicians of what
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conduct is proscribed. Greater precis®nequired before a statute may subject
physicians to possible criminal punishmént.

(3) Section 18-605 in Conjunction with Section 18-608(2)

Section18-605 in conjunction with semti 18-608(2) penalizes abortion providers
for performing second trimester abortionssiadg a hospital. The Supreme Court has
held in two separate opinions that prohibiting outpatient phaes in a clinic after the
first trimester was an impermissible bunden a woman's right to an aborti@ity of
Akron v. Akron Center for Reproductive Health,. Jd62 U.S. 416, 438-39 (1983);
Planned Parenthood Ass'n of Kansas City, Mo., Inc. v. Ashd&i#tU.S. 476, 481-82
(1983). And the Supreme Court has not reveitsedf on the question of whether a state
may properly require that second trimestaoréions be performed ia hospital. Indeed,
the Idaho Attorney Generhhd previously given an opon that the statute was
unconstitutional.January 26, 1998 Opiniobetter to John H. Tippet&x. A to Counsel
Aff., Dkt. 6. For the reasons the Supreme Court stat&itynof Akron this Court finds

that the second trimester hospitalizatioguieement set forth isection 18-608(2)

% In Karlin v. Foust 188 F.3d 446 (7th Cir. 1999), the Seventh Circuit held that an abortion
statute that imposes a “reasonable medical judgment” standard was not unduly vague. But the statute
involved inKarlin only imposed civil forfeiture penalties whillee abortion laws at issue here impose
criminal penalties. Thus, greater precision is required in this case.
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places a substantial obstacle in the patiwarhen seeking an abortion and is therefore
unconstitutionaf.

Hiedeman also argues tifatedical abortions after the thirteenth week of
pregnancy are almost nil and no evidendal@ishes that the hospital-only requirement
substantially burdens their availabilityDef.’s Respat 19, Dkt. 78. This argument
conflates standing with an analysis of theritseand ignores that Hearn has asserted a
facial challenge to section 1®&(2). Section 18-608(2) requirak second trimester
abortions be performed in a hospital — nst jmedical abortionsThus, the question is
not limited to whether the hospital-only reéesument substantially burdens a woman’s
right to choose a medical abortion in Becond trimester. Iresd, the question is
whether the hospital-only requirement subsgdlly burdens a woman'’s right to choose
anytype of second trimester abortion. eTBupreme Court has twice answered this
guestion, “yes.'City of Akron 462 U.S. at 438-3®lanned Parenthoodss'n of Kansas
City, Mo, 462 U.S. at 481-82.

B. The Pain-Capable Unborn Child Protection Act

Dr. Hearn also challengesetlenforcement of Chapter the Pain-Cagble Unborn
Child Protection Act, or the PUCPA. TR&JCPA categorically bans non-therapeutic

abortions at and after twenty weeksr{Aperson who intentionally or recklessly

* In an attempt to avoid thigainly binding Suprem€ourt precedent, Hiedeman retreats to his
argument that Hearn lacks standing to challengeoset8-608(2). But the Court has already addressed
and rejected these arguments. As discussed above, Hearn has standing to challenge section 18-608(2).
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performs or attempts to perforam abortion in violation ahe provisions of section 18—
505, Idaho Code, iguilty of a felony.” .C. § 18-867. The PUCPA further permits
certain persons, including a prosecuting attoyi@yile an action for injunctive relief
against an abortion provider who violatestsm 18-505 by performing an abortion at or
after twenty weeks. I.C. 8§ 1888(2). The PUCPA, howeveatpes not allow penalties to
be assessed against the woman who obtained the abtftidknd it provides civil
remedies in the form of actual damage&ajny woman upon whom an abortion has
been performed in violation of the [PUCPA]tbe father of the Wworn child.” 1.C. § 18—
508(1).

The Idaho legislature enacted the PWAGR the face of te Idaho Attorney
General’s declaration that it is likely eonstitutional becauseptrohibits some non-
therapeutic abortions befoaefetus has reached viabilitfzebruary 14, 2011 Letter to
Idaho State Senator Chuck Winaerl, Ex. B to Aff. of Cansel, Dkt. 6. The Attorney
General explained in a 17-pagginion letter that the PUCP#lainly intends to erect a
substantial obstacle to the rightchoose,” and “there is strg reason to believe that [the
PUCPA] is uncongutional under existing precedentd.

The Idaho legislature’s enactment of fAUCPA in light of this opinion is
compelling evideoe of the legislature’s “improper pwge” in enacting it. At the heart
of Caseyis a determination that the State may ned¢ on its interest in the potential life
of the fetus to place a substantial obstaclagbortion before viabilityn women’s paths.

55 F.Supp. at 877. “An undue berdexists, and therefore aprsion of law is invalid, if

MEMORANDUM DECISION AND ORDER - 37



its purpose or effeas to place a substantial obstaiclehe path of a woman seeking an
abortion before the fetus attains viability.” 5055. at 878 (emphasis added). Therefore,
in Casey the Supreme Court held that the stadeal interests in fetal life and maternal
health permit only two broad categories of regulations before fetal viahility.

First, to promote its interest in potentiaklithe state may takeeasures to ensure
that the woman'’s choice is informed, no mathe state of pregnancy. But, such
measures cannot hinder or prevent the preigwwvaman from deciding whether to have an
abortion.ld. Second, the state may adopt paternalimgasures to protect the health or
safety of a woman seeking an abortilwh. But, this second category of permissible
regulation also has its limits because “[u]oegsary health regulations that have the
purpose or effect of presenting a substhotistacle to a woman seeking an abortion
impose an undue burden on the rigihd.”

The PUCPA does not fall wiih either category of perigsible regulations. The
twenty-week ban applies withit regard to whether thetus has reached viability.
Because the statute contains no excefdto cases before viability, the PUCPA
unconstitutionally burdesthe abortion right.

First, the PUCPA cannot be justified as gitienate effort on behalf of the State to
promote its “profound interest in potential lif€€asey 505 U.S. at 878. That is because,
as stated previouslf;aseymade clear that all pre-viability measures designed to advance
this interest must—as their purpose—pad®ithe woman to choose childbirth over

abortion.See id; see also idat 877 (“[T]he means chosény the State to further the

MEMORANDUM DECISION AND ORDER - 38



interest in potential life must be calculatednform the woman'shoice, not hinder it.”).
Thus, inCasey the Supreme Court upheld a 24-hwaiting period requirement, the
intention of which was to @ourage the woman to rethink her decision to have an
abortion. But, unlike that provision, tRJCPA is not designed to make women more
informed. Rather, as the PUCRAtegorically bans non-therttic abortions at and after
twenty weeks, its clear purpomesimply to narrow the univee of previously allowable
pre-viability abortions.

Nor can the PUCPA be justifieas a legitimate meanspoomote maternal health.
When the Idaho legislature &sted the PUCPA, no mention was made of the health and
safety of the mother. Rathas the short title of the statusuggests — the Pain-Capable
Unborn Child Protection Act — the primary pose of the PUCPA is to protect a fetus
“from the state at which substantial medicablewce indicates th#itey are capable of
feeling pain.” I.C. § 18-503(11). This langyeaplainly indicates that the purpose of the
PUCPA's categorical ban is to pect the fetus — not the mother.

In essence, the PUCPA embodiesgaslative judgment equating viability with
twenty weeks’ gestational age, whicle tBupreme Court expressly forbids. Plianned
Parenthood v. Danfortithe Court explained that “it isot the proper function of the
legislature or the courts to place viability, ialin essentially is a medical concept, at a
specific point in the gestation ped.” 428 U.S. 52, 64 (1976).

The Court reiterated this holding @olautti v. Franklin

Because this point [of ability] may differ with eachpregnancy, neither the

legislature nor the courts may proclaone of the elements entering into
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the ascertainment of viability — be it ®kes of gestation ofetal weight or
any other single factor — as theteleinant of when the State has a
compelling interest ithe life or health of the fetus.

439 U.S. 379, 3889 (1979). And in Wbster v. Reproductive Health Seyv@2 U.S.

490 (1989), the Court said again that the mheiteation of whether a particular fetus is
viable is a matter of medical judgment, an@ @lement, such as gestational age, should
not be given dipositive weightld. at 516-17 (plurality)id. at 526-27 (O'Connor, J.,
concurring);id. at 545 n. 6 (Blackmun, J., joineg Brennan, Jand Marshall, J.,
concurring and dissenting).

The State's clear disregard of thistrolling Supreme Cotiprecedent and its
apparent determinaitn to define viability in a mannapecifically and repeatedly
condemned by the Supreme Caerinces an intent to place an insurmountable obstacle
in the path of women seekimgpn-therapeutic abortions ohanviable fetus at and after
twenty weeks’ gestationSee Jane L. v. Bangeriei02 F.3d 1112, 1117 (10th Cir.

1996). Because it appears the PUCPA wasted with the specific purpose of placing
an insurmountable obstaclethe path of women seeking ahortion after twenty weeks,
but before the fetus has atted viability, the section impagy the categorical ban is
unconstitutional.

The PUCPA'’s ban on some pvability abortions is also invalid because it has an
impermissible effect. “[A] staite which, while furthering #interest in potential life or
some other valid state interest, has the efiéptacing a substantial obstacle in the path

of a woman's choice cannot be considerpdranissible means skrving its legitimate

MEMORANDUM DECISION AND ORDER - 40



ends.”"Casey 505 U.S. at 877. Here, an outridiiain on abortions at or after twenty
weeks’ gestation places, not just a substantial obstacle, but an absolute obstacle, in the
path of women seeking such abortions.

Hiedeman seeks to avdide conclusion that the emty-week ban imposes an
undue burden by arguing that medical abortions in the second trimester are an
“extraordinary occurrence.” But “[t]he propfercus of constitutional inquiry is the group
for whom the law is a restriction, notetigroup for whom the law is irrelevanCasey
505 U.S. at 894. In this case, the PUCPAnsabsolute prohibition on abortions at or
after twenty weeks. And tfRUCPA does not just ban medical abortions after 20 weeks —
it applies to all second trimester abortiongg@ened in Idaho. The restriction on that
fraction of women, then, is the ‘@er focus of constitutional inquiry.”

Hiedeman also suggestatiHearn’s challenge to¢éiPUCPA should be denied
because Hearn fails to establibke absence of a material dispdifact with respect to his
standing. The Court has already determitiedl Hearn has standing to challenge all of
the relevant provisions even if medical abmrd are rare in the second trimester. As
already discussed, questions of fact relateeither Hearn’s competence to perform
medical abortions or medical organizationsceptance of medical abortions does not
alter the fact that Hearn faces a credibleahod prosecution unddéine statue. And, as
discussed, Hearn has third-party standngepresent the rights of women seeking a

second trimester abortion. Therefore Histhn's defense of the PUCPA fails.
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ORDER
IT IS ORDERED that:
1. Defendant’'s motion for partial sumnygudgment (Dkt. 58) is DENIED.

2. Plaintiffs’ motion for partial summarnudgment (Dkt. 71) is GRANTED.

United States District Court
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