Western Watersheds Project v. Ashe et al Doc. 51

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

WESTERN WATERSHEDS PROJECT,
Case No. 4:11-CV-00462-EJL-REB
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

DANIEL ASHE, Director, and UNITED
STATES FISH AND WILDLIFE
SERVICE, an agasy of the United
States,

Defendants.

Before the Court in thabove entitled matter are Ritiff’'s Motion for Summary
Judgment and Defendants’ Cross-motionsSommary Judgment. The parties have
submitted their briefing on the motions and thétara are now ripe for the Court’s review.

Having fully reviewed theecord herein, the Court finds that the facts and legal
arguments are adequately presented in the larmefsecord. Accordingly, in the interest
of avoiding further delay, and because th@i€oonclusively finds that the decisional
process would not be significdyaided by oral argument,g¢hmotions shall be decided on

the record before this @Qa without oral argument.
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I ntroduction

Plaintiff Western Watersheds Proj€tRlaintiff”) filed the instant action
challenging the September 30, 2010 Ligtidecision (“Listing Decision”) issued by
Defendants United States Fish and Wildlifev&=e and United States Fish and Wildlife
Service Director Daniel Ashe (collectively referred to as “the Service”). (Dkt. 1.) The
Listing Decision determined ptection of the pygmy rabbiBfachylagus idahoensigs
an endangered or threatened species wasaroanted under the Endangered Species Act
(“ESA”). 16 U.S.C. 88 153&t. seq Plaintiff seeks judicial review of the “not warranted”
finding, and asks the Court to reverse amdaed the Listing Decision to the Service for a
new listing determination consistewith the requirements of the ESA. (Dkt. 31, p. 2.)
The State of Wyoming (the “State”) suss@ully intervened irthis case as a
Defendant-Intervenor in order to defend 8exvice’s “not warranted” determination.
(Dkt. 13.) Plaintiff, the Service and the &tétave each filed css-motions for summary
judgment, which the Court nowgsiders. (Dkts. 30, 33, 27.)

. BACKGROUND
1. Legal Background

The ESA was enacted in 1973 “to pravia means whereby the ecosystems upon
which endangered species and threatenedespdepend may be conserved, [and] to
provide a program for the conservation of sandangered and threatened species.” ESA
§ 2(b), 16 U.S.C. § 1531(b). The ESA defirmm “endangered species” as “any species

which is in danger of extirtion throughout all or a significant portion of its range.” 16
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U.S.C. 8§ 1532(6). A “threated species” is “any species wh is likely to become an
endangered species within thedseeable future throughoutar a significant portion of
its range.” 16 U.S.C. § 1532(20). If a specaseksted as endaeged or threatened,
various statutory prohibitions help protect and allow for th&urvival and recovery of the
species. See, e.g.16 U.S.C. § 1533(d); 16 U.S.€1536(a)(2); 16 U.S.C. § 1538.
Whether a particular species should betisas either “endangered” or “threatened”
is determined by the process feth in Section 4 of the ESA. 16 U.S.C. § 1533. Under
this section, the Service is required ttedmine whether a species is endangered or

threatened “because of any”thie following five factors:

(A) the present or threatened destructimodification, or curtailment of its
habitat or range;

(B) overutilization for commercial, recrgan, scientific, or education
purposes;

(©) disease or predation;

(D) the inadequacy of existimggulatory mechanisms; or

1 The ESA delegates authority to the Secretdiommerce (for mosharine species) or the
Secretary of Interior (for moserrestrial species) to determine whether to list a species as
endangered or threatened. (Dkt. 1, p. 5, 11.}his case, authority was delegated to the
Secretary of Interior, who in turn delegated mwpbilities under the ESA to the U.S. Fish and
Wildlife Service. 50 C.F.R. § 17.2(a).

2This analysis may occur upon the Secretary’s owiainié or, as in this case, in response to a
petition filed by an interested person. 16 U.S@533(b)(3)(A). Where suchpetition is filed,
the Service must, “[t]o the maximum extent praadbie, within 90 days after receiving the petition
of an interested person...make a finding as to windlleepetition presentsigstantial scientific or
commercial information indicating th#te petition may be warranted.ld. If the Service
determines the petition may be warranted, th&i€e must undertake aastis review of the
species and, within one ye@sue a 12-month finding comling whether the petition is
warranted, not warranted, or warranted betcprded. 16 U.S.C. § 1533(b)(3)(B). A finding
that a listing is not warranted, like that in thase, is subject to judaireview. 16 U.S.C. §
1533(b)(3)(C)(ii).
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(E) other natural or manmade factors affecting its continued existence.
16 U.S.C. § 1533(a)(1)(A)-(E).

Although the Service consded all five of the above factors in the Listing
Decision, Plaintiff's Complaint challenges ormlgrtain aspects of the Service’s assessment
of Factor A-“the present or threatened dedtan, modification, or curtailment of [the
species’] habitat or range.” (Dkt. 1, pp. 12-1144-55.) The parties’ dispute on review
accordingly centers on the Serve@ssessment of Factor A.

The ESA requires that the decision ofetlrer to list a species must be founded
“solely on the basis of the best scientific and commercial data available to [the Service]
after conducting a review of the statuglo# species...[.]” 16 &.C. 8 1533(b)(1)(A).

An agency’s determination @fhat constitutes the “best alable science” is accorded
substantial deferenceSan Luis & Delta-Mendota Water Auth. v. Salaz&0 F.Supp.2d
855, 871 (E.D. Cal. 2010). The Service soalequired to consult with affected states
when considering whether to list a speciesradangered or threatened, and to “tak[e] into
account those efforts...being made by anyeStab protect such species” under existing
“conservation practices.” 18.S.C. § 1533(b)(1)(A).

If the Service finds that listing is wanted, it must publish a proposed listing
regulation in the Federal Registerd. at 8 1533(b)(3)(B)(ii). The Service must either
publish in the Federal Regesta final regulation listing thspecies, or withdraw the
proposed listing, within one year péiblishing a warranted findingld. at 8

1533(b)(6)(A). Designation of critical hakitar the listed species must accompany or
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soon follow a final listing regulation.ld. at 8 1533(b)(6)(C). The ultimate goal of the
ESA is to recover listed species to the paihere they no longer need ESA protection.
Id. at 81531(b)-(c); § 1532(3).

2. The Pygmy Rabbit

The following facts are taken from the ting Decision and do not appear to be
disputed by the parties. The pygmy rabbit is the smallestteeof the family Leporidae
(rabbits and hares) in North America. (Admtrative Record (“AR”) p. 2.) The weight
of an adult pygmy rabbit ranges from 0.54.t8 pounds, and the length ranges from 9.1 to
12.1 inches. I¢l.) The species can be distinguisHiexh other rabbits by its small size,
gray color, short rounded ears, small hind legs] by the absence of white on its tail.

(1d.)

Pygmy rabbits are typically found in aseaf tall, dense sagebrush cover and are
considered a sagebrush obligate species betaisare highly dependeon sagebrush to
provide both food and sheltdrroughout the year. Id.)) The winter diet of a pygmy
rabbit is composed of up to 99 percergedarush, which is unique among leporidgd.)(

In Idaho, the pygmy rabbit’'s spring and summer diet was found to consist of approximately
51 percent sagebrush, 39 percensgea, and 10 percent forbsld.)

The pygmy rabbit is one of two rabbitsNiorth America that digs its own burrows.
(Id.) These burrows are typically found inatevely deep, loose soils of wind-borne or
water-borne origin. 14.) Pygmy rabbits, especiallyyeniles, likely use burrows for

protection from predators and inclement weathdd.) ( Pygmy rabbits are relatively
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slow and vulnerable in mogpen areas, and evade predators by maneuvering through the
dense shrub cover of their preferrediteatior by escaping to their burrowsld.j Due to

their specialized habitat requirements, pygnibies are not evenly sliributed across their
range. [d.at4.) They are found in areaghim their broader distribution where
sagebrush cover is sufficientlgll and dense, and wherélsare sufficiently deep and

loose to allow burrowing. Id.)

After initial declines, pygmy rabbits may not have the same capacity for rapid
increases in numbers thatachcterize other speciesld.) This may be due to their close
association with specific coropents of sagebrush ecosyste and the relatively limited
availability of their preferred habitats.ld() No study has documented rapid increases in
pygmy rabbit numbers in resportseenvironmental conditions. Id() Nor are long term
population monitoring studiesvailable to indicate whethgopulation fluctuations or
cycles occur for pygmy rabbits or if seasomabther habitat shifter movements have
been misinterpreted as declinedd.)( The annual mortality ta of adult pygmy rabbits
may be as high as 88 percent, and more 30grercent of juvenilesan die within roughly
5 weeks of birth. Ifl.) Predation is the main cauef pygmy rabbit mortality. Iq.)

The general historical and current ge@dnia range of the pygmy rabbit includes
portions of eight states, includj Idaho, Nevada, Utah, Wyongj, Oregon, and sections of
Washington (the Columbia Basin area) rtleastern California, and Southwestern
Montana. Id. at 4-5.) To determine the histal@and current distribution of pygmy

rabbits in these areas (excluding the Columbia Basin area in Washington, where the pygmy
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rabbit is already listed as endangered, 3lervice reviewed published scientific
peer-reviewed literature; unpigiied agency documents; didaéions; theses; databases
maintained by State heritage programs,eStatdlife agencies,rad Federal agencies;
survey data sheets; museum records; electroaitrecords; and agenowtes to the files.
(1d.)

The Service also undertook a large-scalage-wide analysis of Service databases
documenting surveying records of pygmilds across its traditional habitaid.(at 8.)
The Service ultimately condalied pygmy rabbit activity caimues to occur in Oregon,
Idaho, Montana, Wyoming, Nevada, and Utaha similar distributional pattern as
compared with histocal information. Id. at 8-15.) Although ifound the pygy rabbit
may have suffered range contraction in portiohss historical range in Northeastern
California, the Service ultimately determinggmy rabbits continue to occur throughout
their historical range, as well as in newlgabvered sites in all seven states where pygmy

rabbit activity has been detectedld. @t 4, 16, 32, 43-44.)

3. Procedural Background

This case represents the fourth roundtigfation before this Court regarding the
Service’s consideration of whether the pygralgbit should be listeds an endangered or
threatened species under theAESIn November 2001, the Service issued an emergency

rule protecting the pygmy rabbit as an endaadeipecies in the Cahbia Basin Distinct

MEMORANDUM DECISION AND ORDER



Population Segment (“DPS"), located iretBolumbia Valley region of Washingtdn.
(Dkt. 1, p. 9, 133.) In this rule, the S acknowledged conaes over the declining
populations of pygmy rabbits across its histoaieoge, and planned a status review of the
pygmy rabbit to determine whether it reqdirange-wide protection under the ESAId.X
In March, 2003, the Senadssue a new, final rulegecting only the Columbia
Basin DPS pygmy rabbitss endangered. Id(, 134.) On ApriR1, 2003, Plaintiff
submitted a “Listing Petition” to the Servigegquesting that the Service list the pygmy
rabbit as endangered or threagd in all remaining populatis outside of the Columbia
Basin DPS. I¢., p. 10, 136.) The Service initially fad to respond to Plaintiff's Listing
Petition within the timelines required under the ESAd., ([38.) Plaintiff accordingly
sued the Service on August 31, 2004mndorce compliance with the ESASee Western
Watersheds Project et. al. v.&J.Fish and Wildlife Servicé&lo. 04-cv-440-BLW (D.
Idaho). (d.) The parties reached a settlement requiring the Service to submit for
publication in the Federal Bester a 90-day Findg on Plaintiff's Lsting Petition by May
16, 2005, and, if appropriate, a 12mth Finding by February 15, 20061d.( p. 11, 139.)
The Service’s requisite 9y Finding, published on M&0, 2005, concluded that
Plaintiff's Listing Petitionfailed to provide substantiacientific or commercial
information to demonstratedhlisting the pygmy rabbit undéhe ESA may be warranted.

(Id., 140.) Plaintiff again sued the Serviseeking judicial review of the Service’s

3 The Service may designate a DPS to avoid lisim@ntire species as endangered, where only a
portion of a species’ patation warrants protection undiiie ESA. 16 U.S.C. § 1532(16).
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determination. See Western Watersheds Project v. Nomém 06-cv-0127-EJL (D.

Idaho). This Court held #t the Service’s 90-day Finding improperly imposed a higher
standard for scientific and commercial inf@tion than that required under the ESA when

it denied Plaintiff's ListingPetition. 2007 WL 2827375 (D.atho 2007) at *6. As such,
this Court reversed the Sereis 90-day Finding as arbitrary and capricious, and remanded
the decision back to the Serviceigsue a new decision within 90 daytd. at *9.

In January 2007, the Bgce issued a new 90-d&mnding concluding that
protection of the pygmy rabhiinder the ESA may be warradt 73 Fed. Reg. 1312
(January 8, 2007). Rath#ran issuing a 12-month Findimgthin one year as required
under the ESA, the Service had failed to issue any finding by February of 2010. Plaintiff
again sued the Servicerfaiolating the ESA. See Western Watersheds Project v. U.S.
Fish and Wildlife ServigeNo. 10-cv-000544-REB (D. Ith@). The parties reached a
settlement requiring the Service to issu@andatory 12-monthinding no later than
September 24, 2010. (Dkt. 1, p. 11, 743.)

On September 30, 2010, tBervice published the Listidgecision at issue in this
case. 75Fed.Reg.60516-561. InthéhgsDecision, the Service concluded that listing
the pygmy rabbit as an endangered or threatspecies under the ESA was not warranted.
Plaintiff filed the instant action to seek jaiil review of the Service’s “not warranted”

finding.
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. STANDARD OF REVIEW

Summary judgment may be granted “iéttnovant shows that there is no genuine
dispute as to any material fact and the nmbv& entitled to judgment as a matter of law.”
Fed.R.Civ.P. 56(a). However, in a case imrg review of a final agency action under
the Administrative Procedures Act (“APA”), tiseurt’s role is limited to reviewing the
administrative record, and the standsetlforth in Rule 56 does not applyColorado
River Cutthroat Trout v. Salaza898 F.Supp.2d 191, 2@D.D.C. 2012) (citingCatholic
Health Initiatives v. Sebeliu§58 F.Supp.2d 113,17 (D.D.C. 2009)ev’d on other
grounds 617 F.3d 490 (D.C. Cir. 20)). “Under the APA, it is th role of the agency to
resolve factual issues to arrive at a decisiat is supported by the administrative record,
whereas ‘the function of the digdt court is to determine whether or not as a matter of law
the evidence in the administiree record permitted the agento make the decision it
did.” Id. (citation omitted). Summary judgmentisis “the mechanism for deciding, as
a matter of law, whether the agency actoaupported by the administrative record and
otherwise consistent with tePA standard of review.”ld. (citation omitted)see also
Northwest Motorcycle Ass’'n v. U.S. Dep’t. of Agfi8 F.3d 1468, 1471-72 (9th Cir. 1994).
Compliance with the ESA is reviewethder the APA. 5 U.S.C. § 7@1 seq Karuk
Tribe of California v. U.S. Forest Sené81 F.3d 1006, 1015 (9@ir. 2012). Under the
APA, an agency action must be upheld uniessfound to be “arbitrary, capricious, an

abuse of discretion, or otherwisot in accordance with law.’Id.; 5 U.S.C. § 706(2)(A).
MEMORANDUM DECISION AND ORDER



The party challenging an agency’s antas arbitrary and capricious bears the
burden of proof. WildEarth Guardians v. Salazar4l F.Supp.2d 897 (D.D.C. 2010)
(citation omitted).

To decide if an agency @an is arbitrary and capricious, the court must determine
whether the agency “considered the relevaciors and articulated a rational connection
between the facts found and the choices madgelkirk Conservation Alliance v.
Forsgren 336 F.3d 944, 95@®th Cir. 2003) ¢iting Washington Crab Producers, Inc. v.
Mosbacher924 F.2d 1438, 1441 (9th Cir. 1990If the agency decision was based on the
relevant factors and there is no clear eofgudgment, the reviewing court may not
overturn the agency’s action asbitrary and capriciousMarsh v. Oregon Natural
Resources Counc¢it90 U.S. 360, 378 (1989).

bR N1

Review of agency actions is “highly dedatial,” “presume[esihe agency action to
be valid,” and requires that the Court affithe agency action “if a reasonable basis exists
for its decision.” Northwest Ecosystem AlliancelW.S. Fish and Wildlife Sen475 F.3d
1136, 1140 (9th Cir. 2007citation omitted). Th court is not to substitute its judgment
for that of the agencynd deference to the agency’s teichl expertise and experience is
particularly important with respect tuestions involving scientific mattetsl.; see also

Mt. Graham Red Squirrel v. Es886 F.2d 1568, 1571 (9thrCiL993) (citation omitted).
However, “the presumption of agency expertise may be rebutted if the decisions, even

though based on scientifixgertise, are not reasoned Greenpeace v. National Marine

Fisheries ServigeBO F.Supp.2d 1137, 41 (W.D. Wash. 2000).
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[11.  ANALYSIS

Plaintiff claims the Listing Decision @&rbitrary and capricious for four reasons.
First, Plaintiff argues that, under the ESA, agps must be designated as “threatened” if it
“Is likely to become an endangered specidhiwthe foreseeable fure,” and that the
Service failed to define the “feseeable future” with respeotthe pygmy rabbit. Second,
the Service is required to list a speciesrataagered or threatened if it warrants protection
“throughout all or a significant portion of itange.” 16 U.S.C. 88 1532(6), (20). Plaintiff
argues the Service adopted an entirely nesivfee determining whether the pygmy rabbit
was threatened or endangeredasra “significant portion of its range” than that used by
the Service traditionally, and that the Servioeyiolation of the APA, failed to articulate
any explanation for deviating fnoits prior methodology. Third, Plaintiff argues that the
Service failed to considevhether areas the pygmy rabbd longer occupies within its
historic range constitute a sifjnant portion of its range.Finally, Plaintiff claims the
Service violated the ESA by faily to assess or consider the combined or cumulative effect
of the recognized threats to pygmy rabbits] anstead only considered such threats in
isolation. Plaintiff requests that the Corgverse and remand thesting Decision to the
Service, and that the Court require the ®erto issue a new Listing Decision within a
maximum of twelve months.

The Service and the State argue that tleiGeconsidered the relevant factors and
applied the appropriate tests when rendettvegListing Decision. With respect to the

aforementioned four areas to m Plaintiff assigns error, Defendants argue; (1) the best
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available science did not allaive Service to reliably predithe foreseeable future and,
therefore, the Service could not define theeéeeable future; (2) éhService applied the
traditional analysis for determining whetlibe pygmy rabbit is endangered throughout a
significant portion of its range, but simply rewed boilerplate language from its use of the
traditional test; (3) the Service waot required to conduct a lost historical range analysis
because it concluded there has been little toygony rabbit range contraction; and (4) the
Service appropriately considerpdtential threats to the ggny rabbit both singularly and
in combination. The Servia@nd the State also emphasizatitine Service’s decision is
entitled to significant deference and that Rifficannot meet the high threshold required
to establish that the Service’s finding sholbéset aside as arbitrary and capricious.
Having carefully consided each of Plaintiff's gruments, the Court is not
persuaded that the Service’s decisiontadist the pygmy rabbit as endangered or
threatened under the ESA wabitmary and capricious. Afe Supreme Court has stated,
“[t]he task of defining and litng endangered and threaterspeécies requires an expertise
and attention to detail that exceeds the nopmalince of Congress,” as well as that of the
courts. Babbitt v. Sweet Home Chapter@dmmunities for a Great Oregohl5 U.S.
687, 708 (1995). This Court may not substitute its judgment for that of the Service and
can only hold thé&ervice to “certain minimadtandards of rationality.”Ethyl Corp. v.
Environmental Protection Agency4l F.2d 1, 36 (D.C. Cir9¥6). Accordingly, and for

the reasons set forth below, the Court findg the Listing Decision represents a reasoned
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exercise of the Service’s dretion based on the facts and best science available to the
Service at the time it made its decision.
1. Jurisdiction

As a preliminary matter, the Service comtgmhat this Court only has jurisdiction
over Plaintiff's arguments with respect t@tBervice’s significant portion of the range
analysis, and not over Plaintiff's challengehe Service’s failure to define foreseeable
future or to consider cumulaguhreats to the pygmy rabbitDkt. 39, pp. 1-2,n.1.) The
Service claims the Court lagkurisdiction to review th&atter two challenges because
Plaintiff's Notice of Intent to Sue (“NOI”) didot assert that the Service violated the ESA
by failing to define the foreseeable futureby failing to conduct a cumulative threats
analysis. Id.) Because Plaintiff's NOI (Dkt. 39-Rllegedly claims only that the Service
failed to consider the best available sceand used the wrong test for analyzing the
significant portion of the range, the Servicguas this Court’s analysis should accordingly
be limited to Plaintiff's significahportion of range argument.

Pursuant to 16 U.S.@.1540(g) of the ESA, a citizenust give written notice of an
alleged violation to the Secretary and to the alleged violator gasty prior to bringing
suit. The sixty-day notice requirement is jurisdiction&ave the Yaak Comm. v. Blpck
840 F.2d 714, 721 (9th Cir. 1988). Failurestnoctly comply withthe notice requirement
“acts as an absolute bar torlging suit under the ESA.”SouthwesCtr. for Biological
Diversity v. U.S. Bureau of Reclamatjd@3 F.3d 515, 520 (9ir. 1998) (citation

omitted). The purpose of tlsexty-day notice provision “ifo put the agencies on notice
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of a perceived violation of the statute andrgent to sue. Wén given notice, the
agencies have an opportunity to reviewitlactions and take corrective measures if
warranted. The provision therefore providesopportunity for settlement or other
resolution of a dispute without litigation.’ld. (Quoting Forest Conservation Council v.
Espy 835 F.Supp. 1202210 (D. Idaho 1993)).

In this case, however, Plaintiff's claimach relate to the overall Listing Decision,
and, as such, are challenges to the Service&gese of discretion. Claims relating to the
Service’s discretionary duties are subjecuitigial review under the APA—not the ESA.
Federation of Fly Fishers v. Daleg00 F.Supp.2d 1181, 1186 (N.D. Cal. 2002). Unlike
the ESA, the APA does not require adee notice prior to bringing suitState of Maine v.
Norton, 257 F.Supp.2d 357, 376 (D. Me. 2003)isting Decisions “involve the exercise
of some discretion,” and challenges, like Pld&iistin this case, thaallege an abuse of
discretion, “cannot be brought under the ESéiten suit provisionwhich applies only
to the performance of norsgretionary duties.” Id. (citing 16 U.S.C8 1540(g)(1)(C).

To the extent Plaintiff's foreseeable frétand cumulative threats arguments relate
to the Service’s discretionary tyuo consider such factorsych claims are brought under
the APA and do not require advance noticks a result, Plaintiff's alleged failure to
identify such challenges its NOI does not deprive the Ga of jurisdiction over such
claims. Western Watersheds Project v. Fish and Wildlife Sers@s F.Supp.2d 1173,

1183 (D. Idaho 2007) (noting that all ESAtilig) decisions are reviewed under the APA’s
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arbitrary and capricious standard, and, coneatly, the ESA notice requirement does not
apply).

Further, even if the See’s consideration of foresable future and cumulative
threats was considered non-discretionary utitee ESA, the Court finds Plaintiff's NOI
adequately identifies such claims. Adtlgh Plaintiff's NOI des not specifically
reference the Service’s failure to definegfgeeable future or tmwnsider cumulative
threats, an NOI is sufficient vene the notice letter identifiesglagency action at issue, the
species at issue, the provissoof the ESA at issue, atite location of the asserted
violation. Southwest Ctr. for Biological Diversit§43 F. 3d at 520-22 (stating, “at a
minimum” notice requires sufficient informationawiolation so that agency can “identify
and attempt to abate the violation” and firgdimotice insufficient where plaintiff failed to
identify specific species, geographic locatiang the action alleged to be unlawful).

Plaintiff's NOI identifies the Service’s $ember 30, 2010 Listing Decision as the
agency action at issue and cites to the pabbn of the Listing Decision in the Federal
Register, 75 Fed.Reg. 6051Dkt. 39-1, p. 1.) Plaiiff's NOI also specifically
identifies the pygmy rabbit asdlspecies at issuas well as 16 U.S.C. § 1532(6) and (20)
(definition of endangered artdreatened species), 16 U.S81533(a)(1) (criteria for
making listing decisions), arb U.S.C. §1533(b)(1)(Albest available science
requirement), as the provisions of the ESAsatie. By referencing the Listing Decision,
Plaintiff's NOI also includes the location ofdfasserted violation by implication, as the

September 30, 2010 Listing Dedairiis specifically limited téhe seven-state pygmy rabbit
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range (excluding the Columbia Basin D&Y alifornia, Idaho, Montana, Nevada,
Oregon, Utah and Wyoming.

Moreover, in addition to iehtifying the required elem&nof the agency action,
species, and provisions of the ESA at issisewell as the locatn of the violation,
Plaintiff's NOI also references its foreseeafiire argument by sgifically challenging
the Service’s conclusion that the “pygmabbit does not meet the definition
of...threatened under Sectiorofithe Endangered Specigst.” (Dkt. 39-1, p. 1.)

Because a species is considered “tiemsad” if it is “likely to become an
endangered species within thedseeable future throughout@r a significant portion of
its range,” Plaintiff's objection to the Sece’s finding that tle pygmy rabbit is not
threatened necessarily piicates the Service’s determir@tithat the rabbit is not likely to
become endangered wittithe foreseeable fute. 16 U.S.C. § 1532(20). Plaintiff's NOI
also referenced its cumulatittereats argument in the NOI by stating “the Service ignored
or downplayed available scientific infortian showing that the threats to pygmy rabbit
habitat are real and increasing, including,fenergy development and infrastructure,
non-native weeds, livestock grazing, sagebrush conversion, agricultural conversion, and
other threats.” Id. at 2.) The Court accordingly findsat Plaintiff's NOI satisfied the
notice requirements of 16 UG.8 1540(g) and identifiedleged errors in the Listing
Decision with sufficient particularity to confgirrisdiction over suchlieged errors to this

Court.
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2. Foreseeable Future

Plaintiff's first challenge to the Listing Decision involves the Service’s
determination that the pygmy rabbit is mloteatened. As noted, the ESA defines
“threatened” as “likely to beconen endangered spies within thdoreseeable future
throughout all or a significamportion its range.” 16 U.S.@.1532(20) (emphasis added).
Because the Service did not define the “feesble future” with respect to the pygmy
rabbit, Plaintiff contends the Service’s corstan that the pygmy rabbit is “not likely to
become endangered withiretforeseeable future” is arbitrary and capricious.

Judicial review of an agency’s interprgba of a statute is governed by the two-part
formula announced bihe Supreme Court iBhevron USA, Inc. v. Natural Resources
Defense Council, Inc467 U.S. 837, 842 (1984)Ghevrori). Under the first part of the
Chevrontest, the court must ask “whether Congress has directly spoken to the precise
guestion at issue.”ld. If Congress has addressed the question at issue, the statute is
unambiguous and the Court “must give effiecthe unambiguously expressed intent of
Congress” regardless tife agency’s view. ld. at 843. However, if the statute is silent on
the matter, or ambiguous withsggect to the specific issue, thidase court must defer to the
agency’s interpretation unless that interpretation is unreasonédhlat 843-44.

Neither the ESA nor the applicable regudas define the term “foreseeable future.”
As such, the statute is ambiguous and the court must defer to the Service’s interpretation

unless that interpretation is unreasonablé. TheChevrontest established a
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“presumption that Congress, ait left ambiguity in a stute meant for implementation
by an agency, understood that the ambigwibyld be resolved, first and foremost, by the
agency, and desired the agency (rather thartourts) to possess whatever degree of
discretion the ambiguity allow$.” National Cable &Telecommunications Ass’n v. Brand
X Internet Sery.545 U.S. 967, 982 (2005) (interrplotations and citation omitted).
Here, Defendants do not dispute that 8ervice failed to define “foreseeable
future” within the pygmyrabbit Listing Decision. See, e.g., Service’s Response to
Plaintiff's Cross-Motiorfor Summary JudgmefDkt. 39, p. 21) (®ting, “FWS did not
‘define’ the foreseeable fure in the Finding”) State’s Response to Plaintiff's
Cross-Motion for Summary Judgmébkt. 41, pp. 15-16) (notg “[ijn the end, the
Service did not provide a definition of thexm ‘foreseeable future’ in its published
finding.”). Both the Service and the Statstead argue the Service could not define
“foreseeable future” because tBervice lacked sufficient dafauch as population data or
data establishing a link between populationdiieand potential threats) to develop reliable
predictions about the future(Dkt. 39, pp. 16-23; Dkt. 45ap. 13-17.) Thus, Defendants

contend the Service could not define “foredde future” becauseng definitionwould be

4 That Congress intended the Service to maintgmfstant discretion witliespect to interpreting
“foreseeable future” is buttressed it legislative history of the ESA. Specifically, in a hearing

on the proposed bills that led to the passagesoE®A, Senator Stevens pressed officials from the
Department of Interior for cefia that should be used totelenine foreseeable future. The

officials declined to provide such criteria, maiming that it would bélifficult or impossible to

write such criteria into the law. Instead, thiomals noted that the Dmartment would have to

rely on the best scieniifjudgment to interpreéforeseeable future.” Endangered Species Act of
1973: Hearings on S. 1592 and S. 1983 Before the Senate Subcomm. on the Environment of the
Committee on Commerc@3rd Cong. 51, 58-59, 61, 63, 66 (1973).
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based on an arbitrary “timefrartieat lacked a scientific basigDkt. 39, p. 16; Dkt. 41, p.
16.) Plaintiff counters that there is no auttyothat permits the Service to sidestep its
obligation to define “foreseeable futurearisting decision merely because there is
uncertainty about a species’ population trend¢Dkt. 46, p. 6.) Plaintiff argues the
Service’s failure to define foreseealbléure constitutes reversible errorld.j (citing W.
Watersheds Project v. FQs2005 WL 2002473 (D. Idaho 2005) aDtter v. Salazar2012
WL 3257843 (D. Idaho 2012)).

In support of their argumés with respect to “foresedalfuture,” Plaintiff and the
Defendants rely upon an opinion drafted bySleéicitor for the Department of the Interior
regarding the appropriate interpretation of the teree Solicitor's Memorandum on the
Meaning of ‘Foreseeable Future’ Bection 3(20) of the ESA, M-370&An. 16, 2009)
(“M-Opinion’). In that opinion, the Solicitor explaed the inherent difficulties in reliably
predicting “foreseeable future” for each speaird stressed that “the foreseeable future
extends only so far as the Setary can explain reliance on the data to formulate a reliable
prediction. What must be avoided&iance on assumption, speculation, or
preconception.” Id., at 8. Defendants’ suggest t¥eOpinion supports their position
because the Service avoided speculatinglatrarily defining “foreseeable future” where
it lacked the population and threat trend datguired to reliably predict the “foreseeable
future” for the pygmy rabbit. Plaintiff counters that th#l-Opinionapproved alternate,

gualitative techniques to interpret “foreseedbtare” where the available data does not
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allow for precise quantification, and that tBervice arbitrarily and capriciously failed to
use such gualitative rtteods to define “foreseeable future.”

TheM-Opinionsupports the Service’s approaoltforeseeable future.”
For instance, the Service initialiilized a method for determing the status of a species
published by the International Union for Consdron of Nature (“lIUCN”) in its Red List
of Threatened Species. (AR78.) The IUCN uses the tarirame of three generations
of the species, or ten years (whichever istgéo determine whether a species is likely to
become endangeradthe future. Id.) The Service initially evaluated the “foreseeable
future” for the pygmy rabbit a&n years, because ten years is slightly longer than three
pygmy rabbit generations.Id() However, thévi-Opinion, issued five months before the
Service conducted its analysis, counsalgdinst relying upon the IUCN method,
explaining, the Service “is implementing aspic mandate from Congress (the ESA) and
is authorized to act only consistent wittat mandate and with generally applicable
standards of rational decisionmaking. The IU&¥dessment process is neither tethered to
a particular statutory mandate nor subjet¢h®ostandards of administrative law; the IJUCN
has created its own standards, and theyat identical to those of the ESA K-Opinion
at 15.

The Service thus concluded the ten yaae frame represented solely a “default”
period lacking scientific basis and changed its analysis to consider historical data on the
pygmy rabbit in attempt to identify relevanétids that would gendeareliable future

predictions. (AR 2957-8.) However, the Seevdetermined that it lacked scientific
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data “to predict the direction of trends it future.” (AR 2958.) The Service also
attempted to consider “the ongoing effectswfrent risk factors and threats at comparable
levels to current threats.” Id.) Because it lacked “sufficient scientific data to identify a
clear timeframe for specifithreats,” the Service ultimelly found it could not make

reliable predictions regarding “foreseeable futureld.; 6ee alsAR 76334) (“Our ability

to assess current threats is limited, and we Im@ empirical basis witivhich to predict the
direction of trends into the future.”).

AlthoughPlaintiff suggests th&1-Opinionoutlined alternativegualitative methods
the Service could have used for estimatingetaeable future,” suahethods require an
“extrapolation of populatin or threat trends, analysishadw threats will affect the status
of the species, or assessment of future evbatswill have a sigficant new impact on the
species.” M-Opinion at 1. However, as the record dttates, the Service did not have
data to allow it to identify “threat trends” or éxtrapolate such trendso the future. (AR
2957-58.) The Service coutebt use the alternative meiths suggested by the Solicitor
where it lacked the scientfinformation required to employ such methods.

Under the ESA, the Service is requitedase its listing decision “solely on the
basis of the best scientific and commercial datlable.....” 16 U.S.C. § 1533(b)(1)(A).
The best available data requirement of 16 U.S.C. 8§ 1533(b)(1)(A) requires “not only that
data be attainable, but that researsHve in fact conducted the tests&merican
Wildlands v. Kempthorn&30 F.3d 991, 998 (D.C. CR008). In the absence of

available evidence, the ESA@®not require an agencydonduct its own studies to
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determine whether to list a specasendangered or threateneldl. The best available
science requirement is designed to “ensuaé ttie ESA not be implemented haphazardly,
on the basis of speculation or surmiseéBennett v. Speab20 U.S. 154, 176 (1997).

In Southwest Cntr. for Biologal Diversity v. Babbift215 F.3d 58, 61 (D.C. Cir.
2000), the D.C. Circuit reviewed the distradurt’s finding that the available evidence
regarding the Service’s decision nolitd the Queen Charlotte goshawk was
“inconclusive.” Because data was inconclustye district court held the Service was
required to find better data on the speciésiralance and remanded the listing decision to
the Service, directing it to conduct an on-sibeint of the goshawk population. The D.C.
Circuit reversed, emphasizing that, althoudte“district court’s view has superficial
appeal...this superficial appeal cannot gimvent the statute’s clear wording: The
secretary must make his decision as to whethiest a species as threatened or endangered
‘solely on the basis of the best scientific and commercial data available to hich.&dt 61
(internal quotation anditation omitted). The D.C. Cirdusignificantly held, “the ‘best
available data’ requirement makes it clear thatSecretary has no obligation to conduct
independent studies,” and reversed the district colgdtat 60. In so holding, the Court
stated, “the district court was without aaitity to order the Secretary to conduct an
independent population anot of the birds.” Id. at 59. The Court further explained that
the district court was required to assessagency’s evidence anelsolve the parties’
dispute, and that it could ntdidestep this responsibilifyy imposing an obligation upon

the Secretary to find better datéd” at 61.
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In this case, both the record and thstibg Decision demonstrate that the Service
could not define “foreseeable future” in lighftthe best available data. The Service’s
assessment of the “foreseeable future” isitglly based on the timeframes over which the
best available scientific data allow [the Seey to reliably assess threats and the species’
response to those threats, and is supgdiyespecies-specific factors, including the
species’ life history charactetiiss and population dynamics.{AR 2956; AR 4678). An
important aspect in assessing “foreseeable futsithe consideration of trends, which are
“normally assessed in terms of distributj@bundance, or habitat.” (AR 2957.).

The Listing Decision makes clear that popiolatrend data typidly used to assess
foreseeable future was simpipt available for the pygmybbit. For instance, the
Listing Decision notes that “[ppulation cycles are not known in pygmy rabbits,” and that
“[llong-term population monitoring studies aret available indicatig whether population
fluctuations or cycles occdor pygmy rabbits or if seasolhar other habitat shifts or
movements have been misinterpreted asmeExl’ (AR 4). The Listing Decision also
explains:

Survey efforts have focused on locatiorpgfimy rabbit signs rathéinan on documenting
known or perceived threats to the specidbede sites. Rarely has revisiting of sites
occurred with the purpose ofonitoring populations over timeWhile we consider this

information of limited use to audinding due to its local, shbterm nature, it is the best
scientific information to conduct our analysis.

(Id. at 5).
The Listing Decision also st that the Service “was unaware of any historical or

current population estimates being made fergiigmy rabbit by individual States or for
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the range considered in this finding."ld.(at 15.) And, although it considered reports
collected by individuals on pygmy rabbliusndance throughout the rabbit's range, the
Listing Decision emphasizes:

...next to actual sightings of pygmy rabbitsirrow systems and pellets are the most
reliable evidence of pygmy rabbit presencamarea; togethéney may provide an
indirect index of populatiotrend but depend on the obje@svof the investigator as
multiple factors can affect changes in pelkatsl burrows over time.Therefore, reliably
estimating the abundance of pygmy rabbita@tatewide or range wide basis is not
currently possible.

Id.

The Listing Decision further explains:

Population trends are normally defined in teohdistribution or abundance. In the case
of the pygmy rabbit, the available scientificdmmation does not allofor an analysis of
abundance over time. Abundance trendgshe pygmy rabbit in each State and
throughout its range are umbdwn and how impacts to thegedbrush habitat from various
events or actions have affected the pygmy rabbit remain unclear.

Id.

The Listing Decision thus illustrates theostcomings of available population data.
Although the Listing Decision &s not specifically stathat the Service could not
adequately define “foreseeable future” in ligitsuch shortcomings, the Court finds this
conclusion is apparent from thecord. Specifically, the cerd demonstrates that the
Service had incomplete data for the pygmybiawith respect to gtribution, abundance,
and habitat, to adequately dedi“foreseeable future.” Sge, e.g AR 2957, “[a]Jbundance
trends for the pygmy rabbit by State and thraughts range considered in this finding are

unknown.”; AR 11624, Idaho researcher notihgt “[ijnsufficient species distribution,

population abundance, apdpulation trend data are availalib assess [the rabbit’s] true
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conservation status at range and region-waides”; AR 40185, researcher commenting

on the scarcity of baseline disution data for the rabbit).Most significantly, the Service

notes in several draft pygmy rabbit findings, a “more complete and accurate understanding
of the species’ distribution, ahdance, population trends and cycles, if any, and habitat
preferences and responses to changing@mwviental conditions iseeded to conduct
population trend analysis atmreasonably predict foreseéakuture.” (AR 2957; AR

3086.) Although its conclusion regarding@féseeable future” could have been more

clear, the court must “uphold a decision afdl¢han ideal clarity” where, as here, “the
agency’s path may be reasonably discerneddt’l Ass’'n of Home Builders v. Defenders

of Wildlife, 551 U.S. 644, 658 (2007).

Plaintiff also relies on two cases tqgort its position that failing to define
“foreseeable future” constitutes reversible error. (Dkt. 31, pp. 7-8Qttér v. Salazar
2012 WL 325784%D. Idaho 2012) Otter’) andW. Watersheds Project v. Fo2605 WL
2002473 (D. Idaho 2005)Kbss), the Idaho District Courdetermined the Service’s
failure to articulate a species-specific defomtifor “foreseeable future” was arbitrary and
capricious. Otter andFossboth involved the Service’s listing determination with respect
to the slickspot peppergrass, a flowering pfannd in only one place in the World, in
approximately 20,000 acres buthwestern IdahoFoss at *2.

In Foss Western Watersheds sought judicaliew of the Service’s decision to
withdraw its proposed rule to list the slipkd peppergrass as endangered or threatened.

Western Watersheds challenged the Servicélsdnawal as arbitrary and capricious in
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several respects, including the Serviceikifa to define “foreseeable future.1d. at *14.

In the listing decision at issue Hoss the Service had deterneid that the slickspot
peppergrass had an 82 percerarade of extinction within 10Qears or less, but had only a
64 percent chance of extinctiaithin 100 years or lessith full implementation of an
intended conservation agreemertl. Based on this inforntian, the Service concluded
that “conservation efforts ‘would reduce the egied decline in [stkspot peppergrass]
over the next few decades to the extenttiraspecies is not likelto become endangered
in the foreseeable future.”ld. The Court found the 8ace’s consideration of
“foreseeable future” untenable, explaining:

Federal Defendants suggest that a prudergon would not reasonably expect that
extinction of the slickspot peppergrass vwbhe complete within 100 years when the
evidence suggests that a 64 petadrance exists that itilvoccur even assuming the full
and effective implementation of the [conséima agreement]. This conclusion defies
common sense and the [Service’s] own etgeonclusions and recommendations.
Simply because some conseroa efforts prolong the inevitde by a mere twenty years

does not reasonably push the ‘projected time wherspecies has a higkk of extinction
to beyond the foreseeable futuas the [Service] suggests.

Id. at *15.

TheFossCourt thus reversed the listing d&on not because the Service failed to
define “foreseeable future,” but because3eevice’s definition of “foreseeable future,”
given the best scientific information frometlservice’s own experts, suggested that the
slickspot peppergrasgaslikely to become endangered within the next 100 yedds.
Moreover, thd=ossCourt noted that the Service hgkcifically instucted the risk

analysis science panel the Service ctinduregarding probabilitgf extinction, ‘hotto
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reach a conclusion as to whether they betiesleekspot peppergrasvould likely become
extinct within the foeseeable futureld. at *16 (emphasis in original). Further, although
the Service claimed its risk managementrsmeepanel had applied “general and qualitative
terms” to conclude that conservation efégpbstponed extinction beyond the foreseeable
future, the Service could notadtify what sort of “genal and qualitative terms” upon
which the risk management panel had relidd. at *17. The Court thus lacked any
means to review the Serviceiasupported conclusions regamglihe “foreseeable future.”
Id. TheFossCourt concluded:
A mere statement that the conservation agwent ‘will postpone thprojected time when
the species has a high riskedtinction to beyondhe foreseeable fure,” without first
delineating how the [Service] managdedined foreseeable future, does not
suffice-especially when thednclusion contradicts the recommendation of its own
expert...[.]
Id.

This case is distinguishable frdressbecause here the Service lacked expert
opinions, or other reliable scientific informatida,reasonably defirféoreseeable future.”
In addition, unlike in thdisting decision at issue iRoss here the record delineates the
information and evidence ther8&ee would need, but did not have, in order to define
foreseeable future. And, rather than igngrthe “best available science” in favor of a
vague and non-scientific defirot, as the court found it had koss here the Service has
instead made every attempt to scientifically interpret the “émaisle future.” Given the

facts of this case, the Service’s conclusion thatbest available science did not allow it to

reliably predict the foreseeable future foe pygmy rabbit was within its discretion.
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Plaintiff also relies upon the Court’s recent decisiodftter, 2012 WL 3257843 (D.
Idaho 2012) to suggest the Servs failure to define “foreseeable future” was reversible
error. Otterinvolved the Service’sltimate determination, in a Final Rule published after
several rounds of litigation, @lithe slickspot peppergradsouldbe listed as endangered or
threatened. In the Ral Rule at issue i@tter, the Service defined “feseeable future,” as
“that period of time over which eventan reasonably be anticipatedld. at *18. The
Court found this definition was impermissiblague and generiad vacated the Final
Rule on this issue.ld. at *19-20. In so holding, &hCourt found both the Solicitor’'s
M-OpinionandFossrequire that the “definition dbreseeable future...be made on a
species-by-species basis,” based on a thortargdysis of the time frames applicable to
the particular species at issueld.

In finding the Service was required tdide “foreseeable future,” however, the
Otter Court stressed that the Service wast‘without guidance” on the issudd. at *19.
For instance, the Service’s experts hacbmmended that the “foreseeable future”
timeframe for the slickspot peppeags should be 60 to 100 yearkl. (citing Foss at *6).
Similarly, in a subsequent case involving 8lickspot peppergrass, the Service’s panel
defined the foreseeable future as “not gretdian 40 years based tre species’ biology,
habitat threats, and other factorsltl. As theOtter Court noted, the Service had “been
provided multiple definitions oforeseeable future’ by multip scientists and groups of

scientists throughout the listing proc@sgolving the slickspot peppergrassid. In
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light of the extensive scieniifinformation available i®tter, the Service’s vague and
arbitrary definition of “foreseeableture” constituted reversible error.
Rather than relying on a vague and geneefinition of “foreseeable future” in this
case, the Service instead attéaapto delineate a species-sfiecand scientific definition
of the foreseeable futurerfthe pygmy rabbit. Unlike i@tter, here the record illustrates
that the Service considered potential spequesific definitions of foreseeable future,
such as ten years (roughly three pygmy ra@dinerations), but determined that such
definitions represented only afdelt time period, not grounded science. (AR 2957-8.)
Further, unlike irDtter, the Service did not here ign@adevy of scientific evidence
in favor of a vague definition of “foreseealflgure,” but instead awluded an appropriate
species-specific definition of “foreseeabléuite” was not possible given the available
evidence. Because Congress hendated that the Service must base its listing decision
“solely on the basis of the best scientifftdecommercial data available,” this Court finds
the Service’s reasoned conclusion witbprect to “foreseeable future” cannot be
considered reversible errorl6 U.S.C. 8§ 1533(b)(1)(Akee also Trout Unlimited v. Lohn
645 F.Supp.2d 929, 947 (D.Or. 2007) (notingagancy must use the best available science
to make a “foreseeable future” determinatiang &at this “does not require the agency to

‘give the benefit of the doultd the species’ if the dais uncertain or inconclusive).

5 InTrout, the Court further noted that under Section 4 of the ESA, the:

...default position for all species is that they aoé protected under the ESA. A species receives
the protections of the ESA only when it is adde the list of threatened species after an
affirmative determination that it is ‘likely to beme endangered within the foreseeable future.’
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Finally, Plaintiff argues the Servites acknowledged “substantial geographic
overlap” between the habitat fibre pygmy rabbit and that for the Greater sage grouse, that
many of the same threats thus impact the continued existence of both species, and that the
Service could have extrapolated threatdiefor the pygmy rabbit as it had no difficulty
extrapolating threat trends to define “foresdedbture” in its listingdecision for the sage
grouse. (Dkt. 46, p. 8.) However, “dife:t species may diffen adaptability” to
threats, and decisions involving other spestesuld not be relied @m to show the Service
was arbitrary and capricious in a particular instanCdt. for Biological Diversity v.
Lubchenco758 F.Supp.2d 94967 (N.D. Cal. 2010)xee also Ctr. for Native Ecosystems
v. U.S. Fish and Wildlife Saoe, 795 F.Supp.2d 1199, 1205. @olo. 2011) (relevancy of
decisions involving a different species in the saeeral location is “at best attenuated.”).

As the Service notes, an evaluation aé#ts depends on habitat preferences and
species-specific characteristics. (Dkt. 32%,.n. 8.) Both the sage grouse’s habitat
range and its response to threats are diffdrent that of the pygmy rabbit, and thus the
Service could not simply define “foreseeahlture” for the pygmy rabbit based on its

assessment of “foreseeable future” far #age grouse. (Dkt. 40, p. 4, 18.)

Although an agency must still use the best al&lacience to make that determination...[this
does not]... require an agency to ‘give the bermdfihe doubt to the species’ if the data is
uncertain or inconclusive. Such a reading woutpine listing a species as threatened if there is
any possibility of it becoming endgered in the foreseeable futur&his would result in all or
nearly all species being listed threatened. Instead, Caegg vested the [agency] with
discretion to make listing decmsis based on consideration of teéevant statutgrfactors using

the best scientific information available.

Id.
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The Service considered thest scientific evidence awable to it and determined
that such evidence domet show the pygmy rabbit is liketp become endangered within
the foreseeable future. leaching this conclusion, the Sy determined that the pygmy
rabbit not only continues tacour generally throughout its histcal range, but that it also
occurs in previously unknowsr undocumented areagAR 16.) The Service also
determined that, despite theriaus threats to the pygmy rabbabitat, the rabbit continues
to persist. (AR 43-4.) The Service’s reasd determination the pygmy rabbit is not
likely to become endangsd in light of such findings isntitled to deference. And,
although the best information available did atbbw the Service to define “foreseeable
future,” the Service was not regeit to conduct further testsAmerican Wildlands v.
Kempthorne530 F.3d 991, 998 (D.D.C. 2008). Faduo define “foreseeable future”
constitutes reversible error where the avadadientific informé&on allows for such
definition. However, given Gmress’ mandate that atlisg decision must be based
“solelyon the basis of the best scientific aminmercial data available,” the Service’s
inability to define “foreseeableiture” in this case cannot be considered arbitrary or
capricious. 16 U.S.C. 8 1538(1)(A) (emphasis added).

3. Significant Portion of Range Analysis

a. The Service’s Interpretation &ignificant Potion of Range

Under the ESA, a species must be listedratangered or threated if it warrants
protection throughout all ora significant portion of its randgd” 16 U.S.C. § 1532(6),

(20) (emphasis added). “TESA does not define what cditstes a species’ ‘range,’ nor
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what is considered ‘significant.”’Colorado River Cutthwat Trout v. Salazai898
F.Supp.2d 191, 201 (D.D.@012). The Ninth Circuit lsadetermined the phrase
“throughout all or a significant portion @& range,” is “inherently ambiguous.”
Defenders of Wildlife v. Nortoi258 F.3d 1136, 1141 (9th Cir. 2001) (hereinafter
“Defendery. Because the phrase is ambigsiaine Service has a wide degree of
discretion in determining wheththe pygmy rabbit is in daeg “throughout a significant
portion of its range.” Id. at 1145see also Chevrq67 U.S. at 843-44 (if the statute is
ambiguous with respect to aegjific issue, then the courtust defer to the agency’s
interpretation unless that integbation is unreasonable).

Plaintiff argues the Service abandoitsdhistoric, science-based test” for
interpreting significant portion of range irethisting Decision, and that the Service
instead employed a novel andtimately deficient, new test (Dkt. 31, pp. 1, 8-9.)
Plaintiff contends the Service’s Listing Dsian is arbitrary and gaicious because the
Service failed to articulate any reasoned exgian to support its @nge in position, and
because the Service’s new significant portioraofye test would preclude any habitat from
being considered significant.ld( at 11)(citing Nat’| Wildlife Fedeation v. Nat'l Marine
Fisheries Servigeb24 F.3d 917, 928 (9th Cir. 2008péancy’s novel interpretation of a
statutory term that is “completely at oda&h [the agency’sprior scientific
approaches...merits little deference.”)). Defants counter that the Service utilized its
traditional test for interpreting significaportion of range with respect to the pygmy

rabbit, and that the pygmy rabbit listingailsion simply eliminated some of the
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“boilerplate language” traditionally used tofide significant portion of range in past
listing decisions. (Dkt. 39, p. 4; Dkt. 41, p. 10.) Because there was no substantive
change to the Service’s significant portmirange analysis, Defendants suggest no
explanation for the alleged “new test” wasessary. (Dkt. 39, p. 8; Dkt. 41, p. 1.)

In Defendersthe Ninth Circuit determined a speg can be threatened or extinct
“throughout...a significant portion of its rang’'there are major geographical areas in
which it is no longer viable but once wasDefenders258 F.3d at 1145-46 (reversing
summary judgment in favor of Service artnanding the Service’s decision because it
failed to explain how a thirty-four percent retlan in a species’ historical range was not a
significant portion of the flat-tehorned lizard’s range). Here, having determined that the
pygmy rabbit is not endangered or threatkthroughout all oits range, the Service
considered whether the pygmy rabbit is endaedjer threatened in a significant portion of
its range. (AR 45.) The Service foune ghygmy rabbit range in Oregon, Idaho,
Montana, Nevada and Utatddiot warrant further considstion to determine if they
constituted a significant portiasf the pygmy rabbit’s range. The Service did, however,
find that the Mono County, California gam and the Wyomingortion of the pygmy
rabbit’'s range warranted further signdnt portion of range analysisld{ Although
Plaintiff assigns error to o of these conclusionsde, infra section 3.b), it is the
Service’s conclusion that the Mono Cour@®galifornia and Wyomg portions of the
pygmy rabbit range did not cditate significant portions of the pygmy rabbit’s range to

which the Court now turns.
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The Service’s traditional test for datening significant paion of range first
considers whether there are any areiisinva species’ range where threats are
“geographically concentrated,” thus warragtifurther review to determine whether these
areas are significant. (AR 4%ge alsdDkt. 46, p. 10Plaintiff's Combined Reply Brief
in Support of its Motin for Summary Judgmerdtating “[tjhe elements of the Service’s
historic approach to determining [significgrdrtion of range] are not in dispute. Under
the historic approach, the IS&e first assesses whetheryahreats are ‘geographically
concentrated’ in some areas, thus warrarftingper review to determine whether these
areas constitute a ‘significant portion of rari). If threats are uniform throughout the
range and are significant enough to warfating, then a signiiant portion of range
analysis is not required becauke Service would have aldyadetermined that the species
is endangered or threatertbdoughoutits range’.  The Service thus only undertakes an
significant portion of range analysis, wherejrathis case, it hafirst determined the
species at issue is not endangerethaatened throughout its range.

Plaintiff and Defendants also agree ttiagt Service’s traditional significant portion
of range analysis has considered whetherrgcpéar area where tha¢s are concentrated
“Is important to the conservation of the spedecause it contributes meaningfully to the

representation, resiliency, mdundancy of the species.See, e.g (Dkt. 31, p. 9; Dkt. 39,

6 As previously mentioned, the term “endangereztggs” means any species which is “in danger
of extinction throughout abr a significant portiorof its range,” while a “threatened species
means any species which is likely to becomeratangered species within the foreseeable future
throughout albr a significant portion of its range.” 16 8I1C. § 1532(6), (20) (emphasis added).
MEMORANDUM DECISION AND ORDER



pp. 3-4; Dkt. 41, pp. 4-5). These factoepresent “three principles of conservation
biology that are generally recogrd as being necessary to ceme the biodiversity of the
area.” See Final Rule to Reclassify and RemtbeeGray Wolf fronmthe Endangered and
Threatened Wildlife in Portions tiie Conterminous United Staté&8 Fed.Reg. 15804,
15809 (Apr. 1, 2003xee alsdAR 4680.) In general:
Adequate representation ensures consethiadpreadth of the genetic makeup of the
species needed to conseitgeadaptive capabilities.... Resiliemrefers to the ability of a
species to recover from periodic disturban@esnvironmental variability...a species is
usually most resilient in highegtiality habitat. Redundanoy populations is needed to
provide a margin of safetipr the species to wiltand catastrophic events.
Proposed Rule to List the British Columlifdgstinct PopulationrSegment of the Queen
Charlotte Goshawk Under éhEndangered Species A¢tt Fed.Reg. 56757, 56766
(November 3, 2009).

The Service has relied upon the représgon, resilience and redundancy analysis
(“3-R Test”) to determine whether an area isignificant portion of a species’ range in
listing decisions since 2003See, e.g 68 Fed.Reg. 15804, 15809 (Apr. 1, 2003) (Gray
Wolf); 73 Fed.Reg. 12929, 12940-41 (Marth 2008) (N. American wolverine); 74
Fed.Reg. 63343, 63365 (Dec. 3, 2009) (Riailed prairie dog); 75 Fed.Reg. 6438,
6468-70 (Feb. 9, 2010) (Americarka); 75 Fed.Reg. 548224837 (Sept. 9, 2010) (Jemez
Mountains Salamander). However, the 3-R Te&sabt derived fronthe ESA, an ESA

implementing regulation, or any i5&e or Department of Intet policy. (Dkt. 39, p. 3;

Dkt. 41, pp. 5-6.)
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Although Plaintiff notes that the Service utilized the 3-R Test in at least 17 drafts of
the pygmy rabbit Listingpecision, Plaintiff claims the $ace abruptly abandoned the 3-R
Test and applied an entirely new significaottion of range analysis in the Listing
Decision itself. (Dkt. 31, p. 10.) Defendantsunter that the Service considered the
substance of the 3-R Test factors when analyzing whether certain areas constituted a
significant portion of the pygmy rabbit’s randmit simply removed the signpost terms
“resiliency,” “redundancy,” and “representai’ from the Listing Decision. (Dkt. 39, p.
4; Dkt. 41,p. 7))

The Court finds that although the Liggi Decision omitted the terms “resiliency,”
“redundancy,” and “representation,” it did rsetbstantively alter the significant portion of
range analysis. For instance, the Serdetermined the Mono County, California
population warranted further considerattordetermine whethet was a significant
portion of the pygmy rabbit range due to thegible lack of connectivity to pygmy rabbit
populations in Nevada, which would increasettiteat of population isolation. (AR 45.)
The Service selected the Wyomiportion due to the conceation of energy exploration
and development in Wming, and the corresponding pdsithreat from these activities
to the pygmy rabbit. 14d.) Because threats were pdtally concentrated in Mono
County, California and Wyoming, the Serviceperly identified thes areas as warranting
further significant portion of range analysis.

To assess whether Mono County and Wiyahwere significant portions of the

pygmy rabbit’'s range, the Service evaluated:
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[W]hether these two areas occupy relatiMahge or particularly high-quality, unique
habitat that could be affected, or if thimications or charactestics make them less
susceptible to certain threataithother portions of the spesieange such that they could
provide important population refugia in thes@t of extirpations elsewhere in the species
range.

(1d.)

The Service determinedat“the Mono County popul@ns occupy less than 1
percent of the species range, and the availafdemation does not gigest that the habitat
occupied by pygmy raliis is particularly high qualitgr unique when aopared to the
remainder of the range.” Id]) The Service found thatetWyoming “populations occupy
about 11.5 percent tifie species range, and available infation does not suggest that the
habitat occupied by pygmy rabbits is partaiy high quality or urque when compared to
the remainder of the range.”ld(at 46.) In addition, th8ervice did not find that the
Mono County or Wyoming populations “are lesssceptible to certaitiireats than other
portions of the range.” Iq. at 45-46.) Finally, the Service also evaluated “the historical
value” of the Mono County and Wyomingntions of the pygmy rabbit’s range, the
“frequency” of use of these portions by tlabbit, and whether these portions “containfed]
important concentrations of certain typedabitat that are necesgdor the species to
carry out its life-history functions, such agéding, feeding, migration, dispersal, or
wintering.” (AR 46.) The Service deteimad these necessary habitats were not
concentrated in either Mono County or Wyomindd.)(

As the Service explained in itstlisg decision for the Morelet Crocodile:
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Resiliency of a species allows the speciegtmver from periodic disturbance. A species
will likely be more resilient if large populats exist in high-quality habitat distributed
throughout the range of tlspecies in such a way asdapture the environmental
variability found withinthe range of the species. It isdlig that the larger size of a
population will help contributéo the viability of the specgeoverall. Thus, a portion of a
range of a species may make a meaningfulritmriion to the resiliency of the species if
the area is relatively large and contains paridylhigh-quality habitabr if its location or
characteristics make it less susceptible to cettaeats than other portions of the range.
When evaluating whether or hayportion of the range contritas to the resiliency of the
species, it may help to evaluate the histarvalue of the portionf the range and how
frequently the portion is used by the speciesaddition, the range may contribute to the
resiliency for othergasons—for instance, it may contamimportant concentration of
certain types of habitat that are neces$aryhe species to carry out its life history
functions, such as breeding, feedinggration, dispersal or wintering.

76 Fed. Reg. 23650, 836 (Apr. 27, 2011).

As demonstrated above, the Senscgignificant portion of range analysis
considered the substantive resiliency factothénListing Decisiorhut simply omitted the
term “resiliency.”

Further, in addition to Mmo County and Wyoming, ¢hService determined the
“pygmy rabbit...occurs in sagebrush habitatsated in southeastern Oregon, southern
Idaho, southwestern Montana, western Utald,r@orthern and easteevada.” (AR 46.)
The Service also determinestbygmy rabbit is distributed throughout its range in new
areas where it was not previously locatedd., pp. 12, 13). Th&ervice’s significant
portion of range analysibius took into account redundam or whether having multiple
distributions across the landscape may be needpvide a margiof safety for the

species to withstand catastrophic events. th&sService explained in listing decision for

the Morelet’s Crocodile:
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Redundancy of populations may be neededdwige a margin of safe for the species to
withstand catastrophic events. This doesmean that any portion that provides
redundancy is a significant portion of the raonféhe species. The idea is to conserve
enough areas of the range such that randatarpations in the system act on only a few
populations. Therefore, each area must lzanexed based on whether that area provides
an increment of redwdancy that is important toglconservation of the species.

76 Fed. Reg. 23650, 836 (Apr. 27, 2011):

Because the Service determinedpligmy rabbit has multiple distributions
throughout its traditional range, it reasoryatbncluded the Mono County and Wyoming
portions of the pygmy rabbit poptilan did not contribute to thedundancy of the species.
(AR 45-46). Finally, the Service did not inde a discussion of the representation factor
in the Listing Decision because there was no evidence that the Mono County or Wyoming
populations differed markedly from othgygmy rabbit populations in genetic
characteristics, and there was noefic information to considér. (AR 45.)

Thus, the Listing Decision itself illustratésat the Service cortkered the substance
of the 3-R Test when considering whetiMono County and Wyoming represented a
significant portion of the pygmy rabbit’s range. €eliecord is also replete with references
to the Service’s consideration of resiay, redundancy and representatioBee, e.g

R76344 (June 15, 2010 &ft Pygmy Rabbit Finding) (notirthat the 3R’s are “indicators”

of an area’s conservation value); R7634igddssing Service’s analysis of redundancy

7 The Service’s inability to further evaluate representation due to a lack of genetic data was not in
error where such data did not exist. As praslp noted, the Service mauconsider the best

available science, and is nogtered to conduct independenuigdies in cases where there are
insufficient data. American Wildlands v. Kempthorn&30 F.3d 991, 998 (D.C. Cir. 2008).
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factor with respect to pygmy rabbit); RZ&3(discussing Service’s analysis of
representation factor with respect to pygmy rabbit).

Indeed, Plaintiff admits thahe Service utilized the 3-R 3&in at least 17 drafts of
the Listing Decision. (Dkt. 31, p. 10.) d#itiff's claim that the Listing Decision is
arbitrary and capricious because it abandone@®{R Test is meritless when it is apparent
from both the Listing Decision and the recthdt the Service evaluated the 3-R Test
factors. The Service’s significant portionrahge analysis with respect to the pygmy
rabbits is thus not “novel,” and the Service dat reverse its policy. As such, Plaintiff's
claim that the Service’s decision was arbitrangl capricious becauiee Service failed to
explain its change in policy also fails. @Bervice did not change its policy and no
explanation was required.

Because the Service has provided a reaserplanation for its significant portion
of range methodology, the Court will notsad-guess its conclusi that Mono County
and Wyoming did not represea significant portion ofhe pygmy rabbit’s range.

Colorado River Cutthroat Trout v. Salaz&98 F.Supp.2d 191, 209 (D.D.C. 2019e

also Fund for Animals v. Babhi®03 F.Supp. 96, 114 (D.D.C. 1997) (“Judicial ‘deference
to the agency is greatest when reviewing mézdl matters within its area of expertise,
particularly its choice of scid¢ific data and statistical metology.”) (citation omitted).

Moreover, even if the Sape did not adequately perform the 3-R Test, as Plaintiff
suggests, a listing decision cannot be twreed based on ¢hService’s alleged

noncompliance with its owmonbinding policy statementsBuilding Indus. Ass’n of
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Superior Caifornia v. Babbit©979 F.Supp. 893, 90®.D.C. 1997). In itCombined
Reply in Support of itslotion for Summary Judgmemlaintiff admitsthat the Service
considered some of the traditional 3-R Tastors, but claims #Service omitted the
majority of elements traddnally considered under theRBTest. (Dkt. 46, p. 10.)
Because the 3-R Test is not dedvyeom the ESA, an ESA implementing
regulation, or any Service or partment of Interior policy, #13-R Test is not substantive
rule which can be enforcedaigst the Service. The “toustone of enforceability [of an
agency rule or statement]agency intent...[T]he binding gliy of a particular rule or
statement will depend on whether the agentgnided to establishsabstantive rule, one
which is not merely interpretive but which creates or modifies rights that can be enforced
against the agency.Babbitt 979 F.Supp. at 90%¢otingJackson v. Culinary School of
Washington27 F.3d 573, 584 (D.C. Cir. 1994 Here the Service has not issued any
policy statements with respectuse of the 3-R Test to deé significant portion of range,
let alone a binding statement requiring ustheftest, and has instead simply relied upon
the test in the past as a helpfiethod to evaluate whether atpeular area is a significant
portion of a species’ range. Thus, eveth@ Service departed from the 3-R Test in
evaluating the significant portion of range wigspect to the pygnmabbit, such departure

could not be considereatbitrary and capricious.

8 Although, if the Service had departed from the 3-R Test, it woulddjogree to explain its
change in direction given itsgtory of using the 3-R TestNat'| Cable & Telecommunications
Ass’n v. Brand X Internet Servigégl5 U.S. 967, 980 (2005). Because the Court finds the
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Finally, Plaintiff claims the Services éw” significant portion of range test is
inconsistent with the ESA because it rendkessignificant portion of range concept
superfluous. (Dkt. 31, p. 15.) The Coueea not address this argument because it has
determined that the Service did not apply & test, and that the Service considered the
very elements Plaintiff faults it for omitting.

b. Range contraction

Plaintiff also assigns error to the See/s significant portion of range analysis
because the Service “nevemsidered whether the areasamh pygmy rabbits no longer
occupy constitute a significant portion ofiiggige.” (Dkt. 31, p. 17.) As the Ninth
Circuit held inDefenders“where...it is on the record apeant that the area in which the
[species] is expected survive is much smalteéhan its historical range, the Secretary must
at least explain her conclusion that the areahich the species caro longer live is not a
‘significant portion of its rang® 258 F.3d at 1145. Plaintiff claims the record
illustrates that the pygmy rabbit no longer wges vast areas within its historic range,
especially in Idaho, Utah and Oregon, yet 8ervice never considered whether these areas
constitute significant portions of the pygmabbit's range. (Dkt. 31, p. 17.)

Contrary to Plaintiff's ontention, the record does rabtow that the area where the
pygmy rabbit is expected to live is “musmaller than its historical range.Defenders

258 F.3d at 1145. Instead, the evidence in the recortharidsting Decision illustrates

Service substantively considered the 3-R Tegbfa when evaluating tlsgnificant portion of
range, an explanation ot here required.
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that the pygmy rabbit is distributed throughout its histomgea as well as in new areas
where it was not historically located. (AR 13, 43-44). Plaintiff claims certain studies
within the record suggest tipgygmy rabbit has instead suffereglvere range contraction.
(Dkt. 31, pp. 17-20.) Howevethe Service evaluated thousaraf data points for Idaho,
Montana, Nevada, Oregon, adtah, as well as a host ofditional evidencewithin the
record, to conclude that pygmy rabbits ramective throughout their historical range.
See, e.g AR 8-11; AR18220-19050 (Idaho di&mtion data consistg of 4051 reliable
records, 3937 of which are post-2000); Z859-20889 (Montana distribution data
consisting of 956 reliable reats, 656 of which are post-2000); AR21091-21958 (Nevada
distribution data consisting of 1360 relialecords, 1210 of which are post-2000);
AR23682-24043 (Oregon distribution data consisting of 419 reliable records, 363 of which
are post-2000); AR24199-24392tédh distribution data consiagl of 847 reliable records,
741 of which are post 2000). The Servicenpared distribution da from the 1870s to
1999, which it used talentify historical range, witlistribution data from 2000-2008,
which it used to evaluate current range, eeasonably determined the data showed the
pygmy rabbit has suffered little to mange contraction. (AR 4-15.)

The rationale for deference “is particulaslyong when the [agency] is evaluating
scientific data within its technical expertise American Wildlands v. Kempthorne30
F.3d 991, 1000 (D.C. Cir. 2008nternal quotation and citatns omitted). Further, “in an
area characterized by scientifincertainty” the court muSproceed with particular

caution, avoiding all temptation to dirgbke agency in a choice between rational
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alternatives.” Id.) To the extent Plaintiff asks th@ourt to find that the Service drew
improper conclusions from theisatific information it considred, the Court declines to
do so. The Court finds that the Service aetédin its discretion to weigh the available
facts and scientific information before itNorth Plains Resource Council, Inc. v. Surface
Transp. Bd 668 F.3d 1067, 1075 (9@ir. 2011) (“The court is not to ‘act as a panel of
scientists that instais the [agency]” or “chooses amongesiific studies.”). The Service
was entitled to weigh the sciemtievidence regarding rangentraction and the Service’s
conclusion that the pygmy rabbit has not lostt\aaeas of its historical range cannot be
considered arbitrary and capricious.

Finally, Plaintiff suggests the Service faitedcomply with this Court’s Order that
it consider whether the habitat loss andiueed geographic range of the pygmy rabbit
constitute a significant poon of its range unddbefenders(Dkt. 31, p. 19)¢iting W.
Watersheds Project v. NortpR007 WL 2827375 (Didaho 2007), at *7)) (NortorT’).
Plaintiff mischaracterizes this Court’s order.

In Norton, the Court remanded the Servic8@&day Fnding denying Plaintiff's
Listing Petition because th@ourt found the Service had improperly imposed a higher
standard on Plaintiff than ttfsubstantial information” thréwld statutorily required at the

listing petition stage of review. Norton, at *6. Plaintiff had also argued Mortonthat

9 “What is required at this stagé the listing proces$iowever, is a reviewf the Petition for a
determination of whether it presents substamfarmation indicating to a reasonable person that
the petitioned action may be warranted. This stahdan ‘contrast to the best scientific and
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the Service failed to consider the statushef pygmy rabbit across a significant portion of
its range, as required unde@efenderswhen it denied Platiff’'s Listing Petition. Id. at
*7. This Court noted that the “facts tfis case are diact from those irDefenders
because the Service had, at the time therdssued its decision, yet to reach the
conclusion of whether there are major gepbieal areas in which the pygmy rabbit was
no longer viable but once wadd. The Court remanded the Listing Petition to the
Service to apply the appropriate “substantiédrimation” thresholdand directed thatif*
necessarypased on the Service’s findings on remahe Service...consider [significant
portion of range] as directed Defenders’ Id. (emphasis added). Plaintiff's argument
omits the “if necessary” language from tdertonfinding. Because the Service
ultimately concluded thahere are not majgeographical areas in which the pygmy rabbit
Is no longer viable but once was, it was remjuired to assess the significant portion of
range analysis und&efenders As noted, the Service’snclusion that the pygmy rabbit
has not suffered range contraction is basetherbest available scientific evidence and is
not arbitrary and capricious.
4. Combined Threats

Finally, Plaintiff also argues that, thgluthe Service considered the statutorily

mandated threat factors set forth in 16 U.S.C. § 1533(a)(1) on an individual basis, the

Service failed to considereglrcumulative or combed impact of all of the factors as

commercial data standard’ applied to actuallyrigsa species” and does not require “conclusive
evidence.” Id., at *5 (citations omitted).
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required under 50 C.F.R. § 424(c). The Service is required to list a species if it
determines that “any one ocambination of” the listing factsrhas caused the species to
be endangered or threatertf®d 50 C.F.R. § 424.11(c3ee also Carlton v. Babhi®00
F.Supp. 526, 530 (D.D.C. 1995) (stating thevi®e “must consider each of the listing
factors singularlyand in combinationwith the other factors.”) (emphasis added).
Defendants contend that the Service consiti¢he effects of potential threats both
individually and collectively. Defendantsgare that, although the Listing Decision did
not contain a separate section discussing theutative effect of the threats to the pygmy
rabbit, the Service necessartignsidered the combined effedtthreats because a number
of such threats overlap. Haostance, the Service could mainsider habitat fragmentation
in isolation because other Factor A threatgh as agriculturaonversion, livestock
grazing, and energy exploration, may increaaskitat fragmentation. (Dkt. 39, p. 24,
citing AR 19-20, 29.) Because a numbetlokats overlap, Defendants argue the
Service’s consideration of the combined effaicthreats was necessarily included within

the Service’s discussion of each individual threat.

10 Both Plaintiff and Defendants limit their “combuhthreats” analysis tbireats that fall under
Factor A of 16 U.S.C. § 1533(a)(&)(, or the “present or threatened destruction, modification, or
curtailment of its habitat or range.” In Memorandum in Support of i@&oss-Motion for
Summary Judgmerthe Service noted that the Service eaaluated Listing Factors B-E, and
determined such factors were insignificar(Dkt. 33, p. 12.) Defendant also noted that
Plaintiffs Complaint challenged only the Serviegissessment of Factor A, and not any of the
remaining Listing Factors.ld. In its summary judgment briefjy, Plaintiff does not dispute that
its challenges to the Listing Decision are limited to the Service’s conclusion with respect to Factor
A, and does not challenge the Service’s decisgiibim respect to Factors B-E. The Court’s
analysis of “combined threats” is accordinglyngeally limited to the Service’s assessment of
Factor A threats.
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The Listing Decision illustitas that the Service considdrthe relationship between
various threats to the pygnngbbit's habitat and populationFor instance, the Service
noted that livestock grazing is the mastiespread use of land across sagebrush
communities, and thus ultimately contribgite habitat fragmentation for the pygmy
rabbit. (AR 21). The Service determinedttproliferation of noninvasive nonnative
plant species increases the ridkost habitat due to fire and corresponding replacement of
native grasses and shrubs. (AR 23-25.)e $hrvice also considered how fire, urban
and rural development, and nmgi among other threats, eactedap and contribute to the
loss of sagebrush habitat appropriatetifi@ pygmy rabbit. (AR 19-31).

The Service also considered that variousdts, such as fir@evitably increase the
prevalence of other threats, swshthe proliferation of chegass. (AR 25). The Service
also considered Factor A threats in comberatvith other potentiahreats throughout the
Listing Decision. For example, the Listing @&on considered firen combination with
predation (Factor C) and climate chaifgactor E). (AR 26, 40-41.) The Listing
Decision also considered cheatgrass and mhrasive plant species in combination with
predation (Factor C); federal laws and regafes (Factor D); and climate change (Factor
E). (AR 24, 37,40-41.) Furér, the Listing Decision congded energy development in
combination with federal laws and regulatigractor D), as well as habitat fragmentation
in combination with agaultural conversion (Fact#). (AR 32, 37.)

Thus, the Service’s analysis of hove thisting Factors interact and combine

together is apparent in thesting Decision. Unlike in tla cases cited by Plaintiff, the
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Court finds that the Service did considee Listing Factors bbtsingularly and in
combination with other factors. (Dkt. 3ip. 21-22.) As the District of Columbia
District Court determined i€olorado River Cutthroat Trout v. Salaz&98 F.Supp.2d
191 (D.C. Cir. 2012), the Service “certainly abhlave been more explicit in articulating
the manner in which it considered how fastoright combine together to intensify or
mitigate threats” andauld have outlined “itanalysis of combinedffects in a separate
section.” Id. at 206. Nevertheless, because, like the decision at isSadairar the
Service’s consideration of therobined effect of threats “céare reasonably discerned” in
this case, the Service did rfatl to consider the listing factors in combinatioid. (citing
Building Indus. Ass’n ofuerior California v. Babbit979 F.Supp. 893, 898.

5. Conclusion

In sum, Plaintiff has not shown that thenBee acted in an arbitrary and capricious

manner, abused its discretion, or otherwise daatgwblation of the ESA in concluding that
listing the pygmy rabbit as “threatened” ontlangered” is not warranted at this time.
The Court finds that the Service has adoptezsbaonable interpretation of the statute, has
provided adequate explanations for its decisamu that the record supports the Service’s

factual findings and methodological choiceBor the reasons set forth above, the Court

11 Plaintiff also maintains that the Service poengly recognized the cumulative effect of threats
in the Greater sage grouse hgfidecision, that the same threats relevant to the pygmy rabbit
given the common habitat sharedhmth species, and that the Seevctreatment of such threats
as distinct is thus not credillethis case. (Dkt. 31, p. 24.) Tiwe extent the sage grouse listing
is relevant gee suprap. 29), however, the record illustrateattthe Service has not treated threats
as distinct, and has instead considered the oakttip between threats, such as the relationship
between fire and cheatgrass.
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GRANTS Defendants’ Motionfor Summary Judgment amENIES Plaintiff's Motion
for Summary Judgment.
ORDER
IT ISORDERED:
1. Plaintiff's Motion for Summaryudgment (Dkt. 30) iIBENIED,
2. Defendant s Daniel Ashend United States Fisime Wildlife Service’s Motion
for Summary Judgnme (Dkt. 33) isGRANTED, and
3. Defendant-Intervenor 's Motion flummary Judgment (Dkt. 27) is
GRANTED.
4. Judgment consistent with this Merandum Decision and Order shall be

entered in favor of Defendanand Defendant-Intervenor.

DATED: June 4, 2013

/Wf/

dwar J. Lodge ~
Unlted States District Judge
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