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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

CODY WITT,
Case No. 4:11-cv-00484-CWD
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

CITY OF POCATELLO, POCATELLO
POLICE DEPARMENT, MATTHEW
SHUTES, RICHARD SAMPSON, and
J.R. MILLER,

Defendants.

This is a lawsuit filed under 42 U.S.8ection 1983. Plaintiff Cody Witt claims
that Defendants, the City &focatello, the Pocatello Police Department, Officer Matthew
Shutes, Officer Richard Sampson, and for@bief of Police J.R. Miller, violated Idaho
law and his Fourth Amendmenght to be free from unlawfideizure during his arrest on
February 20, 2011.

Witt claims Officers Sampson and Shutesduexcessive force to effectuate the
arrest by, among other condugsing tasers on him after Witt surrendered. With respect
to the City of Pocatello, thPocatello Police Department, and former Chief Miller (the
Municipal Defendants), Witt claims theyould be held liable for condoning the
Officers’ unconstitutional conduct, failing to prexpy train the Officers on the lawful use

of tasers, and otherwise mtaining policies that letb the violation of Witt's
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constitutional rights. Defendants deny Wtéllegations and move for summary
judgment on all of his claims. In additipDefendants objetb portions of Witt's
statement of disputed facts.

The Court heard arguments on Defendamiotion for summey judgment and
motion to strike on March 11, 2014. Aftemsidering the parties’ briefing, counsels’
arguments, and the record submitted on theanpand for reasons more fully discussed
below, the Court will grant in part and deimypart the motiorior summary judgment.

FACTS

The following facts are undisputed or, when disputed, taken in the light most
favorable to Witt, the nonmoving partgee Matsushita Elec. InsluCo. v. Zenith Radio
Corp., 474 U.S. 574, 587 (1986) (mgnizing the district court’s obligation to construe
the record in the light mo$avorable to the non-movingarty on motion for summary
judgment).

On the night of February 20, 2011, @#rs Sampson and Shutes were separately
patrolling the streets of Pocatello. At approately 10:15 p.m. Shutes observed a parked
green Cadillac, which Pocatello Police ndic®investigators previously had identified
as possibly being wolved in marijuana distribution. §. 51-4, Shutes Aff. § 5.) Shutes
continued on his patrol and later noticed same Cadillac driving down a streéd.)(
Shutes radioed Sampsand advised him of the Cadiifs location and direction of
travel. (d.)

Sampson knew that the Cadillac’s registl owner, Witt, was under investigation

by the Pocatello Police Department Narc®fiavision for possession and delivery of
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marijuana. (Dkt. 54-7, Sampn Aff. § 5.) Based on Shutes’s directions, Sampson
observed the Cadillac driving on Alasta Road and began following id.(11 5-6.)
Sampson observed the Cadilfad to maintain its lane otwo occasions, at which point
he activated his overhead lighind conducted a traffic stbfid. 1 6.) The vehicle turned
onto a residential street. As the Cadillac came to a stop, it drawe ting curb before
pulling off the curb and epping on the streetld.) These observations led Sampson to
suspect the driver gsibly was intoxicate@(ld.)

Sampson exited his patrol car and appreddhe Cadillac, where Witt sat in the
driver’s seat.I@. at 58:20-23.) While approachingetdriver’'s side window, Sampson
detected the odor of marijuana and obsekW&itlin the driver's seat with a green leafy
substance loose on his lap. (Dkt. 51S@mpson Aff. § 7.) Based on his training,
Sampson recognized teabstance as marijuafhéd.) Sampson ordered Witt to exit the
vehicle, and Witt compliedld. at 61:14-18.) Meanwhile, Officer Shutes arrived on the
scene and witnessed the unfolyiscuffle between Sampsondawitt. (Dkt. 51-4, Shutes

A, 7.)

! Dashboard camera video from Sampson’s patrol car confirms that the Cadillac failed to

maintain its lane twice before Sampson acéudtis overhead lightéDkt. 51-7, Sampson Aff.
Ex. D.) Witt contends that he maintained laise, (Dkt. 58-3, Witt. Depo. 68:20-21.) but, given
the video, there is no genuidespute as to this fact.

2 Witt later confirmed that he had smoked one half gram of marijuana at some point

between 5:00 p.m. and 10:22 p.m., whemvas pulled over by Sampson while driving the
Cadillac. (Dkt. 58-3, Witt. Depo. 57:18-21.)

3 Witt later acknowledged that he was atping to hide the marijuana as Sampson

approached. (Dkt. 58-3, Witt. Depo. 61:2-11.)
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The Cadillac began to roll forward agstt\éxited the vehid, at which point
Sampson ordered Witt to put the vehicle inkpand exit. (Dkt. 51-7, Sampson Aff. 1 8.)
Dashboard camera video of the arrest confitmas the Cadillac wved forward slightly
when Witt began to step outd(at Ex. D.) Officer Shuteslso observed the Cadillac roll
forward, then exited his patroar, and began to walk arwai Officer Sampson’s patrol
car toward the other two men.

According to Witt, Sampson said nothiagd immediately grabbed Witt’s right
arm as Witt exited the vehicfgDkt. 58-3, Witt. Depo. 619-24.) Feeling threatened,
Witt attempted to break free from Sampson’s grdsp). $hutes watched as Witt and
Sampson momentarily grappled in the stré@kt. 51-4, Shutes Aff. § 7.) Shutes began
to run toward the altercation just as Vilipped out of his shirt, his jacket, and
Sampson’s graspld;) Shirtless, Witt ran away fro the parked vehicles for
approximately 20 yards(Dkt. 58-3, Witt. Depo. 58:2095.) Both Sampson and Shutes
pursued on foot, commanding Wit stop or be tasedd() During the pursuit, the

officers observed Witt throw something irggyard. (Dkt. 51-7, Sampson Aff. § 10.) Witt

4 Sampson states he advised Witt that Witt was under arrest for possession of marijuana as

Witt exited the vehicle. (Dkt. 51-7, Sampson Aff.  9.) Witt reports that Sampson said nothing
before he grabbed Witt's right arm.KD58-3, Witt Depo. 61:21-22.) The video from
Sampson’s patrol car has no audio. ThusGbert must adopt Witt's version of whether
Sampson told Witt he was under arrestthe purposes of summary judgment.

> At this point the dashboard camera vifi@on Sampson’s patrol car shows Witt and the

officers run into the distance. The scene ikdand it is not at all elar what happened next.
(Dkt. 51-7, Sampson Aff. Ex. D.)
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then stopped in a driveway, raised his handsirrender, and turnetound to face the
pursuing officer$.(Id.)

Standing on the drivewagpproximately 10 feet from ¥, Shutes activated his
taser in dart mode, but it was ineffective. (Dkt. 51-4, Shutesf/A8f) Then, Sampson,
also using dart mode, fired his taser att\Wom a distance of approximately 10 feet.
(Dkt. 51-7, Sampson Aff. §{ 10-11.) The tasetslatruck Witt on the left forearm near
the elbow and on the left thigh—sa-called “dual hemisphere hitfd( § 11.) Sampson
delivered a four-second taser cycléN(dt, causing complete neuromuscular
incapacitation.Ifl. 1 12-13.) Before either officeouald reach him, Witt fell backward
and struck his head on the concrete drivewaly f[(12.)

According to Witt, one or both of the aférs delivered several additional blows to
Witt's head after he fell (Dkt. 58-3, Witt. Depo. 64:192) Witt rolled onto his chest,
covered his face from the blows, andtloonsciousness shortly thereaftat. 65:2-14.)
Witt regained consciousnesslaswas being handcuffedd(65:15.) Sampson advised
Witt that he was under arrest, called foraambulance, inspectétlitt, and observed

blood flowing fom an area near Witt's left ear.KD51-7, Sampson Aff. { 13.) Police

6 Both officers state that Witt turned around whih fists raised “in an aggressive, fighting

posture.” (Dkt. 51-4, Shutes Aff.  9; Dkt. 51S@mpson Aff. § 10.) But the Court, viewing the
disputed facts in Witt's favor, will assume that Witt raised his hands as a gesture of surrender.

! Neither officer reported striking Witt after fel. (Dkt. 51-4, Shutes Aff. § 9; Dkt. 51-7
Sampson Aff. § 13.) For the purposes of sannjudgment, however, the Court accepts Witt's
version of events. Witt's account is consistent witlotos of the scene. (Dkt. 58-6 at 7-8.) But it
is not clear from the record whether Witt rolled himself onto his chest after being tased or
whether the officers rolled Witt onto his chest to handcuff him.
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photos of the scene show Witt on his back withod on the left side on his face and a
pool of blood to the right of his head, segtng that Witt was initially on his chest and
later rolled onto his back. (DKs8-6 at 7-8.) Officer Sampsanteport also indicates that
Witt was handcuffed while lyingn his chest. (Dkt. 51-8 &@t8.) The two officers and
Witt were the only peopl® witness these events.

An ambulance arrived on the scene a&(.m., four minutes after Sampson
pulled over Witt. (Dkt. 51-7, Sampson Aff. Ex. Mitt, lapsing in and out of
consciousness, was placed on a stretcher and was taken by ambulance to the hospital.
(Dkt. 58-3, Witt. Depo. 65:1@-.) According to Officer Sampson’s report, emergency
room staff determined Witt had internaébting between his skull and the membrane
around his brain. (Dk61-8 at 2.) Due to this condition Witt was transported from the
Portneuf Medical Center emergency roonPwcatello to the Eastern Idaho Regional
Medical Center in Idaho Falldd() Other than Sampson’s repdtie record contains no
evidence of the nature of Ws injuries or what medical treatment he received.

After Witt was transported to the hospitidle officers surveyethe scene. They
recovered $330.00 in cash amduantity of marijuana froitie driver’s side floor of
Witt’s car. (Dkt. 51-4, Shuteaff. § 10.) They also found 17 pills scattered between the
traffic stop and the driveway, as well as a fitalsag containing white residue in the yard
adjacent to the drivewa¥(Dkt. 51-7, Sampson Aff. J 165ampson later determined the

residue and pills were methate. (Dkt. 51-8 at 9-10.) Howing his arrest, Witt was

8 Witt later admitted to throwing away tpéls and the baggie while he ran from the

officers. (Dkt. 58-3, Witt. Depo. 63:6-21.)

MEMORANDUM DECISION AND ORDER - 6



charged with possession of marijuana, texisor obstructing fiicers, possession of
methadone, and destruction or concealmeevafence. (Dkt. 51-3Hle later pled guilty
to possession of marijuana, and the remmgiriounts were dismissed by motion of the
prosecutor.Ifl.)

The Pocatello Police Department has po$i@ead procedures for the use of force
by its officers. The use of force policy is attadho the affidavits of Officers Shutes and
Sampson. (Dkt. 51-6; 51-11.) In addition, the Pocatello Police Department has adopted
policies and procedures governing the uses#ra The taser poligyg attached to the
affidavit of Officer Sampson. (Dkt. 51-10.) general, both policies require officers to
use reasonable force based on their asses&itnd totality of the circumstances.

The taser policy requires that officersreperly trained and authorized before
carrying or using a taser. The taser poltso recommends a verbal warning before
using the taser. Further, the policy cautiagainst using a tasen “[ijndividuals whose
position or activity may resuiih collateral injury (e.gfalls from height, operating
vehicles)” unless the totality of the circumistes leads the officer to reasonably believe
the risk of using the taserdasitweighed by other factordd( at § 309.4.3.)

On February 20, 2011, both Officers Samp and Shutes were current on their
training and certifications. (Dkt. 51-4, Shuisf$. 1 2; Dkt. 51-7,Sampson Aff. I 2.) At
the time of the incident, Sampson had semwedhe Pocatello Police Department for 11
years and Shutes had served for 10 yelt9.$hutes was up to dad@ his taser training.
(Dkt. 51-4, Shutes Aff.  3.) Sampson was alpdo date on his taser training, and was

certified to instruct others daser use. (Dkt. 51-7, Sampson Aff. § 3.) Both officers were
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specifically trained on the Pocatello Poll@epartment’s policieand procedures for
taser use and the appropriate use of fdigkt. 51-4, Shutes Aff. I 4; Dkt. 51-7,
Sampson Aff. {1 4.)

Based on these facts, Witt brirgist under 42 U.S.C. § 1983, claiming
Defendants acted under color of law in vima of his Fourth Amendment right to be
free from unlawful seizure. (Dkt. 1 1 39.) In addition, Witt briagsariety of pendent
state law claims sounding in tort: assault,drgftfalse arrest, excessive force, negligent
and intentional infliction oemotional distress, conspiracy, negligence, and gross
negligence.Ifl. 1 41-43.) Defendants seek summadgjuent on all of Witt's claims. In
connection with the motion for summandgment, the Court also received Witt's
opposition to the motion for summary judgménkt. 58), Defendants’ motion to strike
portions of Witt's statement of facts (DE9), and Defendants’ p& in support of
summary judgment (Dkt. 61). Witt has not responded to the motion to strike. Having
heard oral argument on all pending motions on March 11, 2014, this matter is now ripe
for the Court’s review and decision.

MOTION TO STRIKE

In a bare-bones filing)efendants object to paraghs 12 and 13 from Witt's
Statement of Disputed Facts, (Dkt. 58fll&d in opposition to Defendants motion for
summary for summary judgmerbDkt. 59.)The disputed pagraphs read as follows:

12. The police officers faitkto follow the departmental policies found in
its Policy Manual including but not lited to its guidelines on verbal and
visual warnings, factors to deteine reasonableness of force and

application of the taser restrictitige use of the taser on individuals
including Witt. (Morrissey Dec., Exh, “6”).
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13. Pocatello Police Department faikedproperly train its officers in
established Ninth Circuit Case Lawdataught its officers to ignore
established law concerning “quantwiforce” and avoiding all reference
to such law and instead strictly ading to the more flexible “objective
reasonableness” standard preferredialoy enforcement. (Morrissey Dec.,
Exh, “77).

(Dkt. 58-1 at 3.) Defendants argue—withatiing any authority—thiethese paragraphs

contain impermissible legal arguments afféroexhibits without proper foundation. To

date, Witt has not respondtaithe motion to strike.

With only Defendants’ vacuaushowing, the Court is lefib search out the legal
basis for Defendants’ requested relief. Raf¢c)(2) permits eviddrary objections to
materials cited to support or dispute a facissue in a motion for summary judgmant.
Defendants’ objections to the exhibits appgramunded on Rule 402 of the Federal Rules
of Evidence, which statesah‘[iJrrelevant ewdence is not admissible.” Defendants’
objections to the paragraphs themselve®apgrounded on the rule that conclusory
opinions are not admissible if they merell tiee trier of fact what result to reacbee
U.S. v. Crawford239 F.3d 1086, 109®th Cir. 2001)see alsd-ed. R. Ev. 704, 1972
Advisory Committee Notes (Rules 701, 7@Rd 403 “afford ample assurances against
the admission of opinions which would mer&dl the jury whatesult to reach.”)

Paragraphs 12 and 13 both state conclgsiather than disputed facts. Paragraph

12 asserts “[t]he police officers failedftdlow the departmental polices....” (Dkt. 58-1

o Defendants style their evidentiary objeatias a “motion to strike,” which is the

appropriate motion forantesting the content pfeadings SeefFed. R. Civ. P. 12(f). Counsel
would do well to identify the e authorizing their motionral clearly state the grounds for
future filings.
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at 3.) And Paragraph 13 claims the “PocatBlidice Department failed to properly train
its officers in established Nih Circuit case law....”I(l.) Both statements tell the reader
what legal conclusion to aeh based on Witt's version tife facts—the officerfailed to
follow polices and the departmeailed to properly train thefficers. Furthermore, Witt
does not provide adequate foundation taldsh the relevance of the memorandum
referenced as Exhibit 7 in Paragraph*d&ccordingly, the Court will sustain in part
Defendants’ objections and will not considRaragraph 12, Paragta 13, or the exhibit
referenced in Paragraph 13.
MOTION FOR SUMMARY JUDGMENT

Defendants seek summary judgment bofaWitt's claims. Rule 56 directs the
court to “grant summary judgment if the mavahows there is no genuine dispute as to
any material fact and the movastentitled to judgment as a matter of law.” Fed. R. Civ.
P. 56(a). Critically, “the mere existencesaime alleged factual dispute between the
parties will not defeat an otherwise peoly supported motiofor summary judgment;
the requirement is that there begenuine issue of material facAhderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247-48 (168 “A dispute about a matal fact is genuine ‘if

the evidence is sudhat a reasonable jury could return a verdict for the nonmoving

10 Curiously, Defendants objeit the exhibit referenced Paragraph 12, (Dkt. 58-8), which

is a copy of the Pocatello Police Department T&&delines. This documers identical to the
taser guidelines attached to Officer Saamps Affidavit (Dkt. 51-10). In other words,
Defendants object a document they previoasigl voluntarily introduced into the record.
Accordingly, the Court will consider the €atello Police Department Taser Guidelines.
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party.” FreecycleSunnyvale v. Freecycle Netw®X6 F.3d 509, 54 (9th Cir.2010)
(quotingAnderson477 U.S. at 248).

“The moving party initially bears the lden of proving the absence of a genuine
issue of material factfh re Oracle Corp. Secs. Litig627 F.3d 376, 387 (9th Cir.2010)
(citing Celotex Corp. v. Catretd77 U.S. 317323 (1986)). “Wherehe non-moving
party bears the burden of proof at trial, theving party need only pve that there is an
absence of evidence soipport the non-moving party's cadel.”“Where the moving
party meets that burden, the burden theftssto the non-moving party to designate
specific facts demonstrating the exigte of genuine issues for triald. “If a party...
fails to properly address another party's d@gseof fact as required by Rule 56(c), the
court may... consider the fact undisputed fer prposes of the motion.” Fed. R. Civ. P.
56(e)(2).

Factual disputes that would not affeat thtutcome of the suit are irrelevant to the
resolution of a motiofior summary judgmenfAnderson477 U.S. at 248. As to the
specific facts offered by the nonmoving gathe Court does not weigh conflicting
evidence but draws all infereexin the light most favorable to the nonmoving party.
T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors AS09 F.2d 626, 630 (9th Cir. 1987).
Likewise, direct testimony of the nonmawgi party, however implausible, must be
believed because the Court canresolve credibility questiorst the summary judgment
stagelLeslie v. Groupo ICA198 F.3d 1152, 115®th Cir. 1999).

But, when confronted with purely legal question, tl&ourt does not defer to the

nonmoving party.
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1. Section 1983 Claim
Defendants’ motion for summary judgmestates three general grounds for
dismissal of Witt's § 1983 unlawful seizucaim. First, Defendas’ contend Witt's
claims are barred yleck v. Humphrey12 U.S. 477 (1994). Second, they argue
Officers Sampson and Shute® entitled to qualified immuty for their use of force
against Witt. And third, Defendants’ maintdirat Witt states a noncognizable respondeat
superior claim against the Municipal Defentia The Court addresses each of these
arguments below.
A.  Witt's Conviction Does NbBar His § 1983 Claim
As a preliminary matter, Defendants claimat Witt's 8 1983 claims are wholly
barred under the United States Supreme Court’s decisidadk whichheld:
[W]hen a state prisoner seeks damages8 1983 suit, the district court
must consider whether a judgment in favor of the plaintiff would
necessarily imply the invalidity of hnviction or sentence; if it would,
the complaint must be dismissed unless the plaintiff can demonstrate the
conviction or sentence has already bewalidated. But if the district court
determines that the plaintiffaction, even if successful, willot
demonstrate the invalidity of any owtstling criminal judgment against the
plaintiff, the action should be allowéd proceed, in thabsence of some
other bar to the suit.
Id. at 487. Here, Witt pled guilty to, andéa was convicted of, misdemeanor possession
of marijuana after he was arrested by €dfs Shutes and Sampson. Accordingly,
Defendants argue thelieckbars Witt's § 1983 claim because it amounts to an
iImpermissible collateral &tk on the possession charge.

In Smith v. City of Hemgthe United States Court Appeals for the Ninth Circuit

considered similar circumste@s. 394 F.3d 689 (9th Cir0@5). Plaintiff Smith brought
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an excessive force claim undet 833 against the City of Hermleecause, in the course of
his arrest, Smith was sprayed with peppeag@nd attacked by a police dog. After his
arrest, Smith pled guilty to resisting @bstructing an oftier. However, Smith’s
obstructive conduct occurred begdhe officers used force aigst him. Accordingly, the
court held that “[a] convictiobased on conduct that occurteeforethe officers
commence the process of arresting the defandanot ‘necessarily’ rendered invalid by
the officers’ subsequent use of esswe force in making the arreskd’ at 696 (quoting
Heck 512 U.S. at 487). The court also notieel record before did not disclose the
factual basis for Smith’s guilty pleahich obviated summary judgment undck
since there was no way to determine whethe 8 1983 claim necessarily implied the
invalidity of the obstruction conviction.

Here, Defendants’ argument is identical to the defendants’ argunemiitin
And, just as the Ninth Cirdurejected that argument Bmith the Court rejects it here.
The record before the Coutbes not disclose the factumasis for Witt's plea on the
possession charge. Consequently, the Courtatalaiermine whether Plaintiff's § 1983
claim would necessarily imply the invalidiof his conviction for possession. Moreover,
it is undisputed that Witt had marijuana$® on his lap when Sampson approached
Witt's vehicle—beforethe encounter that gave risevtbitt’s excessive force claim. These
circumstances indicate thdeckdoes not bar Witt's § 1983 claim.

B. Qualified Immunity

“The doctrine of qualifiedmmunity protects governme officials ‘from liability

for civil damages insofar asdin conduct does not violateedrly establisha: statutory or
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constitutional rights of which a reasable person wouldave known.””Pearson v.
Callahan 555 U.S. 223, 231 (2009) (quotirgriow v. Fitzgerald 457 U.S. 800, 818
(1982)). An officer with qualied immunity is not liable ean when his or her conduct
resulted from “a mistake of lawa, mistake of fact, or a mistake based on mixed questions
of law and fact."d. (internal quotations omitted).

There are two prongs to the qualified iommty analysis: (1) whether the officers’
conduct, viewed in the liglmost favorable to the party asserting injury, violated a
constitutional right and (2) whether the rigiMas clearly established” such that a
reasonable officer would have knowis conduct violated the rigibaucier v. Katz533
U.S. 194, 201 (2001). However, the Court neetladdress these issues in a particular
order.Pearson 555 U.S. at 23Geceding from Saucieb33 U.S. 194. Rather, it is within
the Court’s discretion to decidehich prong to address first light of the circumstances
of the case and considemts of judicial economyid. Here, the Court considers whether
either officer used excessive force on Wittdoe analyzing whether their use of force
violated a clearly established right.

. Excessive Force

The United States Supreme Court hasgezed that officers making a lawful
arrest have the right to employ “some degreghysical coercion or threat thereof” to
effect the arrestGraham v. Connqr490 U.S. 386, 396 (198However, the amount of
force must be reasonabld. Accordingly, excessive foradaims are angked under the
Fourth Amendment’s “objectesreasonableness” standddi.at 388. This inquiry

“requires a careful balancing of the nature gudlity of the intrugn on the individual's
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Fourth Amendment interestsaigst the countervailing goverent interests at stakdd.
at 396).

The Ninth Circuit Court of Appeals engyls a three-step analysis to determine
whether law enforcement offérs used excessive atiterefore, constitutionally
unreasonable forc#iller v. Clark County 340 F.3d 959 (9tkir. 2003). “First, we
assess the gravity of the particularusion on Fourth Amendment interests by
evaluating the type and amount of force inflictdd.’; at 964. Second, the court assesses
“the importance of the government interemttstake” by evaluating the factors set forth
by the United States Supreme CourGiraham These factors includé€l) the severity of
the crime at issue; (2) whethée suspect posed an immedidiiesat to the safety of the
officers or others; and (3) whether the suspes actively resisting arrest or attempting
to evade arrest by flighGraham 490 U.S. at 396. Thirdhe court must consider the
totality of the circumstances and weigh the gravity of the intrusion against the
government’s interest to determine wietthe force employedas constitutionally
reasonableMiller, 340 F.3d at 964ee alsd-ranklin v. Foxworth 31 F.3d 873, 876 (9th
Cir. 1994) (stating the “inquiry is not limited to the spedBimahamfactors, . . . [the
court] must look to whatevespecific factors may be appropriate in a particular case,
whether or not listed iGGraham and then must consider ha&ther the totality of the
circumstances justifies a partiaulsort of seizure.”) (quotinGraham 490 U.S. at 396).

a. Type and Amount of Force
First, the Court considers the type andant of force used. W's claims in this

regard are imprecise. Witt clearly allegeshbofficers used excessive force by firing
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their tasers at him. (Dkt. 19 28.) And thes@o dispute that Offer Sampson tased Witt.
However, the record is less clear with regar@®fficer Shutes because his taser had no
effect on Witt. Shutes stated: “[0]ne ofmaj the [taser] probe landed off a ways” and
“one... was dangling... or in an area of [WAft'shorts.” (Dkt. 584, Shutes Depo. 80:3-
11.) There is no evidence shogithat a probe from Shutes’s taser actually contacted
Witt's body. In fact, when asked at hispdsition “Who tased you?,” Witt responded
“Officer Sampson.” (Dkt. 5&, Witt Depo. 63:24-25.)

At the summary judgment stage, “if direstidence produced by the moving party
conflicts with direct evidence produced e nonmoving party, the judge must assume
the truth of the evidence set forth by the nommg party with respect to that faci’W.
Elec. Servs., Inc809 F.2d at 630-31 (citations omitjeWitt’s direct testimony is that
only Officer Sampson tasednhi Accordingly, the Courfinds that Witt's direct
testimony and the undisputed facts do not supgn excessive foecclaim in connection
with Officer Shutes’s use of the taser.

Aside from Officer Sampson’s use of his taser, Witt alleges another use of
excessive force against him. Witt allegedis Complaint and testified that, after
Sampson’s taser incapacitated him and causaddifall backward, om or both officers
delivered several blows to Witt's head. (D&8-3, Witt Depo. 64:19-25, 65:1-21.) Witt
also claims he rolled onto his stomdolprotect himself from the blowdd() It is

undisputed that Witt was bleedjirom the left side of his lael, yet photos of the scene

show Witt lying on his back with pool of blood to the riglf his head. (Dkt. 58-6 at 7-
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8.) This evidence is consistent with Witt's account thdehlestruck the back of his
head, and then rolled onto his chesptotect himself from the officers.

Although both officers dengtriking Witt after he fit, Defendants’ motion for
summary judgment focuses exsively on the taser inciders such, Defendants have
not demonstrated they are entitl® judgment as a mattef law for conduct after the
tasing. Here, again, Witt's direct testimony miostaccepted, as the Court is not at liberty
to resolve the credibilityssues raised by conflicting accounts of the incident.

Thus, the Court will analyze whether @#r Sampson’s use of the taser or the
alleged battery by one or both officers amouatexcessive forc&.he Ninth Circuit has
held that the use of a taser in dart modentitutes an intermediate, significant level of
force that must be justified by tigpvernmental interest involved.. Bryan v.
MacPherson630 F.3d 805, 810 (9th Cir. 2010). &itng an incapacitaed suspect’s head
also qualifies as a significant, possibly extegevel of force that must be balanced
against the need for foe under the circumstanc&ankenhorn v. City of Orangd85
F.3d 463, 480 (& Cir. 2007);see also Davis v. City of Las Vegd3$8 F.3d 1048, 1055
(9th Cir. 2007) (slamming subject’s heatbimvall was an “extremely severe” use of
force).

b. Application of theGraham Factors

Second, the Court must evaluate @rahamfactors to determine the importance
of the government interests at stake during’8varrest. In assessirtgese factors, the
Court is mindful of “the fact that policdfaers are often forced to make split-second

judgments—in circumstances that are tensegrtain, and rapidly evolving—about the
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amount of force that is necessamya particular situation.Graham 490 U.S. at 396-97.
There is a “need to protecificials who are required to exercise their discretion and the
related public interest in encouraging thgorous exercise of official authorityHarlow
v. Fitzgerald 457 U.S. 800, 807 (1982). This iskeeping with the purpose of qualified
iImmunity—namely, “to strike a balancetibeen the competing &ed to hold public
officials accountable whenely exercise power irresponsibly and the need to shield
officials from harassment, distraction daliability when theyperform their duties
reasonably.”Mattos v. Agaranp661 F.3d 433, 440 (9tir. 2011) (en banc) (quoting
Pearson v. Callaharb55 U.S. 223, 231 (2009)).

The firstGrahamfactor is the severity of the crime at issue. Wighcounter with
the officers began as a legitite traffic stop for Witt's failte to maintain his lan¥.
Before Witt was ordered out of his vehicBampson smelled marijuana and observed a
green leafy substance in Witt’s lap. Afeexiting his vehicle, Witt and Officer Sampson
grappled, Witt fled, and Wiivas seen throwing items he ran. By the time Witt
stopped running, his conduct had risen fromi¢iwel of a minor traffic infraction to drug
possession to possible feloayidence concealment. In fact, Witt was convicted of
misdemeanor marijuana possession and chavghdnisdemeanor atruction, felony

methadone possession, and felony evidenoeaalment in conneoi with his conduct

11 There is no genuine dispute that Witt twiaged to maintain his lane while Sampson

was following his vehicle or that Sampson ingithe stop becausetbis conduct. (Dkt. 51-8,
Sampson Aff. 6, Ex. D.)
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before the tasing. (Dkt. 51-3 at 5-9.) Thine record reveals a pattern of increasingly
serious, albeit not particularly egregious, criminal conduct. This factor favors the officers.

Next, the Court must examine the “most importarahamfactor”: whether Witt
“posed an immediate threat to thefety of the officers or otherdMlattos 661 F.3d at
441 (internal quotations omitted). Prior to 8waiffle with Sampson, it is undisputed that
Witt drove somewhat unsteadilyit the curb before as he stopped his vehicle, held a
guantity of loose marijuana ingh view of a police officer,ra had to be told to put his
vehicle in park before he ex@eAll of these behaviors calilead a reasonable officer to
believe that Witt was under the influencedofigs or alcohol. In fact, Officer Sampson
suspected Witt was under thélirnce when he initiated the traffic stop. (Dkt. 51-7,
Sampson Aff. 1 6.)

On the other hand, several circumstances suggest that Witt has not an immediate
threat when he was tased or after he weapacitated. Although Sampson characterizes
Witt as “formidable[,] muscular, young, amdry strong,” (Dkt58-5, Sampson Depo.
62:16), Witt was outnumbered ldye two officers. Witt was ab unarmed and shirtless,
which raises an inference that the officeould tell he was unarmed. Despite taking
place at night in a residential neighborhotere were no bystanders at the encounter.
Most importantly, when the evidence is viewed in the light most favorable to Witt,
Sampson tased Witt while standingIMeeyond Witt's strking distance andfter he
surrendered in compliance with the officessders. Construing this evidence as it must,
the Court concludes Witt initially posed sotheeat to officer safety but he was

compliant and had surrenderedfa time he was tased.
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After Sampson tased Witt, Witt fell, hithhhead on a concrete driveway, and was
otherwise incapacitated. According to Witt, the officers nevertheless struck his head
several times before he lost consciousnest.dlbviously posed no threat to anyone after
he was tased. Thus, the second and most impd@tamtamfactor favors Witt.

Third and finally, the Court must exame whether Witt “was actively resisting
arrest or attempting to evade arrest by fligMattos 661 F.3d at 441. The facts on this
point are in dispute. According to Wittffi@er Sampson did not tell Witt that he was
under arrest at any time prior to the tasingtead, Witt maintainghat Sampson grabbed
him by the arm, which caused him to fearli@ safety, struggle, break free, and run.
Although a fact-finder could rationally characeerithis behavior agsisting arrest or
evading arrest by flight, the Court must at this point view the disputed facts in Witt's
favor. The key disputed fact is whether ©&ii Samspon told Witt he was under arrest
before, or as, Witt exited his vehicle.

Based on this fact, the Court can intfeat Witt grappled with Sampson and fled
not to evade arrest, but to escape an aggressor. Even so, Witt also obeyed the officers’
orders to stop. Regardless, the officdeployed their tasers while Witt, standing
approximately 10 feet away, raised hands in surrender. Although Witt initially
attempted to escape, he stoppad yielded when told to dsm. Moreover, Witt certainly
was not resisting or evading arrest whendleged battery occurredherefore, the third
factor also favors Witt.

In sum, theGrahamfactors cut in favor of WittAlthough Witt engaged in an

escalating pattern of criminal conduct, Withiohs he resisted Officer Sampson and ran
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only after Sampson grabbed his arm for nceskaéason. Giving chase, the officers
warned Witt to stop or begad. Witt complied, and Offic&sampson tased him anyway.
Finally, Witt's testimony is that one or botifficers delivered additional blows to his
head after he was on the ground, incapacitated obviously no threat to anyone.

C. Totality of the Circumstances

Police officers need not utilize the leasttessary force to effect an arrésichtel
v. Hagermann623 F.3d 975, 982 (9th Cir. 2018ut they must reasonably assess the
circumstances before subjegianother person to the intengain and incapacitation that
comes with a “dual hemisphere hit” afedir seconds of controlled electrocuti@ee
Bryan 630 F.3d at 824. Indeed, that is prelgisehat Pocatello’s taser guidelines and his
training required Officer Sampson to Bkt. 51-10 at § 309.4.1 (“officers should
carefully consider and balance the totality of the circunegsavailable prior to using
the TASER.”).)

Yet Sampson fired—on a formerlysistant but newly cooperative subject
standing out of reach on a concrete driggwitt, by virtue of his erratic behavior,
physical attributes, and earlier resistance, may have posed some threat to the officers. His
surrender may have been a ruse. But he apgarently unarmed, well beyond striking
distance, and obviously outnumbered by tWfacers with the training to subdue him.
Sampson, a trained officer and taser instyaither knew or should have known there
was great risk Witt would be incapacitatéal| on the concrete, and suffer a collateral

injury. (Id. at 8 309.4.3(e).) Witt did fall and dgiliffer a potentially life-threatening head
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injury. Then, after Witt fell, one or botHfwers allegedly battered his already injured
head.

Viewing the disputed facts in the ligmost favorable to Witt, the Court finds
Sampson chose to use significant force rgtaa suspect who surrendered and posed
minimal threat to officer or public safetgiven the totality of the circumstances, a
reasonable jury could conclutteat Sampson’s use of the taser constituted unreasonable
and excessive force. In addition, a reasam@bly could concludéhat one or both
officers battered Witt while he was on the growtich would be flagrantly excessive if
proved.

ii. Violation of Clealy Established Law

Because a reasonable jugutd conclude the officers aliated Witt's right to be
free from unreasonable and excessive force, the Court must next determine whether the
right was clearly established at the time @& tonduct. The specific issue is whether the

right was “sufficiently clear’ that every ‘reamsable official would hae understood that
what he is doing violates that rightMattos 661 F.3d at 442 (quotimgshcroft v. al-
Kidd, —U.S.—, 131 S.Ct. 2074, 2083 (20LI)his is a purguestion of lawMitchell v.
Forsyth 472 U.S. 511, 527 (1985).

A right is sufficiently clear when @ésting precedent puts the constitutional
guestion “beyond debateal-Kidd, 131 S.Ct. at 2083. The Ued States Supreme Court
has instructed lower courts “not to deficlearly established law at a high level of

generality.”ld. at 2084. Rather, “the right alleggdliolated must be defined at the

appropriate level of specificity before a cocan determine if it was clearly established.”
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Wilson v. Layng526 U.S. 603, 615 (1999). After alyalified immunity is intended to
“give[] government officials breathing rooto make reasonable but mistaken judgments

about open legal questions,’etieby protecting “all but thplainly incompetent or those
who knowingly violate the law. al-Kidd, 131 S.Ctat 2085 (quotingvialley v. Briggs
475 U.S. 335341 (1986)).

The two rights at issue here are morecsfic than the gemal Fourth Amendment
right to be from unreasonable seizure. RgdWitt’s right to be free from significant
force, such as a taser in dart mode, wigch force cannot be justified under the
circumstances. This is the right implicatadOfficer Sampson’s use of the taser on Witt.
Second is Witt's right to be free from nomvial force once pacified. This right is
implicated by the officers’ alleged conducteafWitt fell to theground and struck his
head.

At the time of Witt’s arrest in Februar@011, the Ninth Circuit had decided at
least three cases involving tasésyan Brooks andMattos In each case, a three-judge
panel found the officers involved weeentitled to qualified immunityBryan, 630 F.3d
805;Brooksv. City of Seattle599 F.3d 10189th Cir. 2010)yvacated en banc by Mattos
661 F.3d 433Mattos v. Agaranp590 F.3d 1082 (9th Cir. 201®gacated en banc by
Mattos 661 F.3d 433After Witt's arrest, the Ninth Circuit reheaBtooksandMattosen
banc. In the consolidated en banc casecthurt concluded that, although both cases
involved the use of unconstitutional and essiee force, the officers were nonetheless

entitled to qualified immunity because theieus tasers against minimally resistant

subjects did not violate clearly established IMattos 661 F.3d 433. Qualified
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Immunity was also granted to the officerBnyanwho used a taser in dart mode against
an unarmed but belligerent andncompliant subjegulled over for a seatbelt violation.
630 F.3d at 822, 830.

By contrast, the Ninth Circuit has moreeatly held the “righto be free from the
application of non-trivial force for engagimg mere passive resistance was clearly
established prior to 2008Gravelet-Blondin v. Sheltoi728 F.3d 1086 (@ Cir. 2013). In
that case, the officer used dart mode mo=-resistant, unarmdxystander standing 37
feet awayld. at 1091-92. In fact, the bystander’shbgior was so benign that the court
guestioned whether there wadfgient probable cause tarast him for obstructiorid.

As such, the Ninth Circuit concluded the offi’s use of the taser against the passive,
unthreatening plaintiff was so egregious that the constitutional question was beyond
debate years before the decisionBipanandMattos

The then-evolving case law and the facemgive analysis above demonstrate that
Sampson’s use of the taser was not obsty unconstitutional. The decisionsBryan
Mattos andGravelet-Blondirstand for the propositions thiie use of a taser in dart
mode can, in particular circumstancesstitute excessive force and that qualified
immunity may be denied when tasers aredusn passive subjects. But excessive force
claims generally—and taser cases in parictirequire courts to “slosh [their] way
through the factbound morass of ‘reasonableneltattos 661 F.3d at 441 (quoting
Scott v. Harris 550 U.S. 372, 383 (2007)) (alteratimnoriginal). Here, the path through
the morass leads tguary question, and the answeepends largely on credibility

determinations the Court mot at liberty to make.
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It is clear, however, that Witt, unlike the plaintiff@ravelet-Blondinwas not a
completely passive subjggtior to the tasing. Although Witt stopped and—he claims—
surrendered, he did so afgmappling with Officer Samgon and running off into a
residential neighborhoaat night while discarding what we later found tdoe methadone
pills. Moreover, Sampson used the taser exdbntext of a fast-oving situation where,
only moments earlier, Witt hadiden erratically, handled marijuana in plain view, and
actively resisted Sampson'’s initial attempstiodue him. Even tdugh the facts viewed
in Witt's favor establish a constitutional vation, a reasonable officer in Sampson’s
position could mistake Witt for someone bouadesist arrest or endanger others.
Consequently, Officer Sampson does not destnbe labeled plainly incompetent or a
knowing violator of the law with respect his use of the taser. Sampson made the snap
decision to deploy his taser anfluid situation governebly law that was not clearly
established at the time. Tledore, Sampson is entitled qoialified immunity for his use
of the taser.

On the other hand, it was clearly estdi®id before 2008 that an arresting officer
may not use non-trivial force against a passubject. No reasonable officer would
believe it would be constitutional to strike imcapacitated subject in the head, especially
when the subject just received a four-secosdrtaycle and smacked the back of his head
on a concrete driveway. If a jury finds that @rdboth officers strek Witt after he fell,
gualified immunity will not shield them fro liability. Thus, onlyone part of Witt's
§ 1983 excessive force claimrgives summary judgment—tlpart that alleges one or

both officers struck his head after he was tased.
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This conclusion is compelled byethegal standards for summary judgment
motions.See Gonzalez v. City of AnaheiaF.3d—, 2014 WL 127861 at *5 (9th Cir.
March 31, 2014) (en banc). Indeed, the Ni@ttcuit has repeatedlyeld that summary
judgment in excessive force casé®uld be “granted sparinglySmith 394 F.3d at 701
(quotingSantos v. Gate287 F.3d 846, 853 (9th Cir. 2002)n this record, the Court
cannot conclude that every reasonable juoyld find the officers did not strike Witt's
head after he was tased. The evidence igmthint is disputed, but Witt’s testimony and
the undisputed facts—the pool of bloodhe right of Witt's head when Witt has
bleeding from the left side of his headre-&nough for the clai to survive summary
judgment. If the evidence isewed in Witt's favor, it establishes a brutal course of
conduct by at least one officéérat obviously violates clelg established law. But the
Court emphasizes it does “not hold that aseable jury must find in favor of [Witt] on
this record, only that it couldCity of Anaheim2014 WL 1274551 at *6.

C. Municipal Liability

Witt seeks to hold liable the City of Patello, the Pocatello Police Department,
and former Police Chief J.R. Miller (Mwipal Defendants) for maintaining an
institutionalized practice, pattern, or custofrabusing suspects consistent with the way
Witt was treated on Februa®, 2011. (Dkt. 1  34.) laddition, Witt claims Chief
Miller, and by extension the City, knew 8&mpson’s and Shute’s abusive propensities
but did nothing to appropti@ly train them or otherwise discourage their abusive
practices. Id. 1 35-36.) Chief Miller is sed in both his individuaand official capacity.

(Id. 16.)
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The same standard of liability ds to governmental entities and to
governmental official sued itheir official capacitied.arez v. City of Los Angele346
F.2d 630, 646 (9th Cid991). The United States Supreme Court heldamell v. Dept.
of Soc. Servs. of City of New Y086 U.S. 658, 690 (19Y,&hat “local governing
bodies... can be sued directly under § 1983ionetary, declaratory, or injunctive relief
where... the action that is alleged to be urstitutional implements or executes a policy,
statement, ordinance, regulatjer decisions officially ampted and promulgated by that
body’s officers.” However, under § 1983logal governing bodgannot be held
vicariously liable solely because its empeyis a constitutional wrongdoer. Rather, the
Plaintiff must show the entity afficial “had a deliberate piay, custom, or practice that
was the ‘moving force’ behind thewstitutional violatbn he suffered.Galen v. County
of L.A, 477 F.3d 652, 667 (9 Cir. 2007) (quoting/onell, 436 U.S. at 694-95).

The standard is somewhat different wiaegovernment official not directly
involved in the constitutional tbis sued in his or hendividual capacity. Section 1983
liability attaches to aupervisor, such as Chief Millewnly if the supervisor “set in
motion a series of acts by otheos knowingly refused to tminate a series of acts by
others, which he knew or reasably should have known, walitause others to inflict the
constitutional injury.”Larez 946 F.2d at 646.

The record properly lbere the Court is devoid of ewatice to support either theory
of imputed liability. Witt claims Miller’s alleged supervisory misconduct is like that the
police chief inGraves v. City of Coeur D’'Alen839 F.3d 8289th Cir. 2003) abrogated

on other grounds by Hiibel v. Sixflndicial District Court of Nevadeb42 U.S. 177
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(2004). ButGravesis readily distinguishable. Thatsminvolved anfficer who radioed

his supervisor for instructions after a sesjpwith a suspicious backpack would not
consent to a search. The sopsor told the officer tddeal with it,” whereupon the

officer put flex cuffs on the suspect’s handsl @earched the backpaahly to find food

and clothingld. at 837. The Ninth Circuit concludehe supervisor’'s response presented
a jury question as to whether the superviset in motion” actghat lead to an
unconstitutional searchd. at 848.

Here, there is no evidence Chief Millarew of, much less & motion, the
officers’ encounter with WittMoreover, the undisputed evidanis that Officers Shutes
and Sampson were trachen both the use of force and tee of tasers. There is simply
no evidentiary link between Wi'injury and any action by ChiMiller in his individual
capacity.

Nor is there evidence thtte City, the Police Department, or Chief Miller adopted
a policy or custom authorizirtye use of excessive force against Witt or anyone else. To
the contrary, the record ingdites that the PocatellollRe Department adopted and
implemented formal polices governing the ogérce generally and the use of tasers
specifically. (Dkt. 51-10 (taser policy); Dkt. 51-11 (use of force policy).) In accordance
with established law, both poiés instruct officers that anyse of force, whether by taser
or otherwise, must be reasonable urtte totality of the circumstancesd.

Furthermore, both Officers Sampson and 8tutere aware of and trained on these
polices at the time of Witt's arrest. (Dkt. 81 Shutes Aff. {1 4, 15; Dkt. 51-7, Sampson

Aff. 1 4, 16.) In the face of this showingis Witt's burden to come forward with
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evidence—not just conclusory statements in his phege—to bolster his claim§&ee
Celotex 477 U.S. at 322-23. Witt has not carried this burden.

The only alleged evidence iWoffers to contradict the Municipal Defendants’
formal policies is not properly beforeetlCourt. As discussed in the context of
Defendants’ motion to strike, Witt attemptedintroduce, as an exhibit to Paragraph 13
of his statement of disputed facts, a March 31, 2010 memaratw“ALL POLICE
EMPLOYEES” concerning Ninth Circuit taseases. Witt did not provide adequate
foundation for this memorandunor did he file a briein opposition to Defendants’
motion to strike. Consequently, there is naewnce in the recortb contradict the
Municipal Defendants’ formal policiesshich are properly before the Court.

Far from establishing a systatit policy in favor of absive police tactics, the
record contains no evidence that theridipal Defendants officially condoned
constitutional violations. Regardless of the ¢insonality of the oficers’ conduct, Witt
has not connected their condlt@ any policy, practice, austom that would support
municipal liability undeMonell. Nor has Witt presented ielence that Chief Miller
should be held individuallifable for the officers’ conduct. Given this lack of evidence,
Witt's arguments boil down to a respondsaperior claim not cognizable under § 1983.
The Municipal Defendants are entitled to judginags a matter of law and Witt’'s claims
against them will be dismissed.

2. State Law Claims
In addition to his 8 1983 claims, Witleges Defendants are liable for a slew of

torts based on the officers’ conduct during &irest. (Dkt. 1 § 43.) In particular, Witt
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claims the officers’ conduct constitutes “adsaoattery, false arst, excessive force,
negligent and intentional infliction of ermonal distress, conspiracy, negligence and
gross negligence.’ld.)

The Court has the constitutional powehtar these pendestiate law claims
because they share “a common nucleus ofaiperfacts” with Witt's federal claims.
United Mine Workers v. Gibb883 U.S. 715, 725 (1966¢ee als®8 U.S.C. § 1367(a)
(“the district courts shall have supplemeniaisdiction over all other claims that are so
related to the claims in thetam with [the courts’] originajurisdiction that they form
part of the same case omtmversy under Article Ill othe United States Constitution”).

Witt's state law claims involve complegsues of Idaho tort law and official
immunity under the Idaho Tort Claims tA¢lowever, the parties only superficially
address these matters in their briefs. Undaho law, official mmunity extends to “a
governmental entity and its employees whileracwithin the course and scope of their
employment and without malice or criminatent.” Idaho Code 8§ 6-904. The statute
further delineates the types of claims to which official immunity may attach, including
“any claim which... [a]rises out ofsgault, battery, [and] false arredd” at § 6-904(3).
The parties briefly dispute whether the “asigrit of” language extenadficial immunity
to torts other than those enumerated athiml Code § 6-904(3). But the parties cite no
authority to support their respective positionsthout the benefit of developed briefing,
the Court is unable to render a decision as temaf law on the oftial immunity issue.

Defendants also argue that Witt’s claifosintentional infliction of emotional

distress (IIED) and negligent infliction of etional distress (NIED) must be dismissed
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as a matter of law. Aside from arguingthiED and NIED are not covered by the
official immunity statute, Wittloes not counter this argument.

With regard to IIED, Defendants ass4lt]eing tased and arrested” is not
sufficiently extreme and outrage®to support an IIED clain(Dkt. 51-1 at 19.) It is true
that “extreme and outrageous conductiiiselement of IIED and that merely
unjustifiable conduct is not enougbdmondson v. Shearer Lumber Prodycis. P.3d
733, 740 (Idaho 2003). The conduct must “tséhe level of ‘atrocious’ and ‘beyond all
possible bounds of deceyi that would cause an avemgiember of the community to
believe it was ‘outrageous.ltl. But Defendants argument on this point overlooks Witt's
evidence that he was strucktire head by an arrestinffioer after suffering through a
controlled electrocution and smacking histi®n a concrete igeway. Although a
reasonable jury may not crethis evidence, a jury could rationally find the officers’
conduct, if proved, qualifies &xtreme and outrageous.

On the other hand, Witt's NIED claim islgect to judgment as a matter of law.
Defendants explain that a necessary elemeNBD is “emotional distress [that] results
in a physical manifestation of an injuryBlack Canyon Racquetball Club, Inc. v. Idaho
First Nat'l Bank 804 P.2d 900, 906 (Idaho 199Defendants further note that Witt
produced no evider that would satisfy this elemeirideed, there is nothing in the
record to indicate Witt suffedean emotional injury, mudess a physical manifestation
thereof. Nor does Witt attempt tmunter this point in his brief. Thus, Witt has not met
his burden of presenting specific facts thaate a genuine issue for trial on the NIED

claim.
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The record contains material issues @t falated to official immunity under the
Idaho Tort Claims Act and Witt's IIED claim. Foremost among these factual disputes is
whether Officer Sampson or Officer Shutesisk Witt in the headfter he was tased.

With the exception of the NIEDlaim, the Court is unable to grant judgment as a matter
of law on Witt's state law claims.
CONCLUSION

Defendants’ Motion for Summary Judgmenll be granted in part and denied in
part. The parties arerehgly encouraged tdarify the issues remaining for trial in
accordance with the legal principlesdlissed above. Theo@rt will conduct a
telephonic scheduling confereneéh the parties to discuswailable trial dates and to

set pre-trial deadlines. A separateic® of hearing is forthcoming.

MEMORANDUM DECISION AND ORDER - 32



ORDER

NOW THEREFORE IT ISHEREBY ORDERED:

1) Defendants’ Motion for Sumary Judgment (Dkt. 51) GRANTED IN
PART AND DENIED IN PART. Plaintiff's § 1983 claim that Defendant
Sampson or Defendant Shutes battérischead after he was tased survives
summary judgment, as do all of Plaifi§i state law claims related to this
conduct—except for Plairifis claim for negligeninfliction of emotional
distress.

2) Defendants’ Motion to Strike (Dkt. 59)&RANTED IN PART AND

DENIED IN PART.

Ess.  Dated: April 03, 2014

/ Honorable Candy W. Dale
ited States Magistrate Judge
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