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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

UNITED STATES OF AMERICA, Case No4:11-cv-00593BLW
Plaintiff-Respondent 4:08-cr-00240BLW
V.

MEMORANDUM DECISION &

FRANCISCO RODRIGUEZTRUJILLO, ORDER

DefendantMovant

INTRODUCTION
Before he Courtis Francisco RodrigueZrujillo’s Petition for Writ of Error
Coram NobigCivil Dkt. 4%). As explained belowgoram nobigs not availableo
movant The Court willthereforetreat the petition as a response to this Court’s earlier
order, which directe®odriguezTrujillo to show cause as to why his eadfied § 2255
motion should not be simissed as untimelySee OrderCivil Dkt. 3. Having considered
the briefing and the recorthe Courtwill dismissRodriguezTrujillo’s 8 2255 motionas

untimely.

! Citations to the Civil Docketefer to entries in this civil matterCase No. 4:1-tv-00593BLW.
Citations to the Criminal Docke¢fer to entries in the criminal matteCase No. 4:08r-002406BLW.
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BACKGROUND
In August 2009RodriguezTruijillo, a lawful permanent resident of the Unite
States, pleaded guilty to one count of unlawfully using a conuation facilityunder21

U.S.C. 8843(b) On January 27, 2010, this Court sentenced Rodrgugifio to 24

months in prison, to be followed by a eyear term of supervised release.
RodriguezTrujillo alleges that in April 2011, the Department of Homeland

Security initiated removal proceedings based on his coomittSeveral months later, in

December 2011e filed a motiorio vacate, set aside, or correct his sentence basgl on

U.S.C. 82255 SeeCivil Dkt. 1. RodriguezTrujillo alleged, among other things, that in

light of Padilla v. Kentucky130 S. Ct. 1473 (2010his attorney deficiently performed

by failing to advise him that his guilty plea would make hisodiggion presumptively
mandatory.

Shortly after RodrigueZrujillo filed his 8 2255motion, this Court notified him
that his motion would be dismissed as untimely ugd&255s oneyear statute of
limitations unless hpresented evidence tha had diligently pursued his rights and
extraordinary circumstances prevented him from timely filingrtesion. See Jan. 7,
2012 OrderCivil Dkt. 1. RodrigueZTrujillo responded with his pending Petition for
Writ of Error Coram Nobis SeeCivil Dkt. 4.

ANALYSIS

2 The petition alleges that the RodriguEaijillo received a notice of removal proceedingsAqmil 8,
2011. The notice to appear attached to the petition, however, isAdagadt8, 2011. See Aug. 8, 2011
Notice of RemovaCivil Dkt. 4-2. This discrepancy does not affect the Court’s analysis; either way
RodriguezTruijillo is not entitled to relief.
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1. Rodriguez-Trujillo Was “In Custody” When He Filed His § 2255Motion and
His Coram Nobis Petition

Coram nobiéis an extraordinary writ, used only to review errors of the most
fundamental characteDistrict courts have the power to issue the writ under the All

Writs Act, 28 U.S.C. 8 1651 (alnited States v. Morgar346 U.S. 502, 5667 (1954).

To warrantcoram nobigelief, a petitioner must establish that: (1) a more usual remedy is
not available; (2) valid reasons exist for not attacking the ctawiearlier; (3) adverse
consequences exist from the conviction sufficient to satisfyabe or controversy

requirement of Article Ill; and (4) the error is of a fundamental charabtatusLeva v.

United States287 F.3d 758, 760 (9th Cir. @R). Because these requirements are

conjunctive, failure to meet ammne of then is fatal. Id.
RodriguezTrujillo cannot satisfy the firsequirementthat a more usual remedy
Is unavailable- because he was still in custoahenhe filedhis December 2018 2255

motion and his February 20t®dram nobigetition. “A person in custody may seek

relief pursuant t@8 U.S.C. 255" Id. Thus, “[b]ecause the more usual remedy of a
habeas petition is available, the writ of ertoram nobigs not.” Id. This is true even if
a 8§ 2255motion would be timdarred. Id. As the Ninth Circuit has explained:

A petitioner may not resort woram nobisnerely because he has failed to
meet the AEDPAS["] gatekeeping requirements. To hold otherwise would

% Coram nobismeans, literally, “before usBlack’s Law Dictionary388(9th ed. 2009) Historically,
coram nobisvas a writ of error taken from a judgment of the King’s beridh.Today, it is a “writ or
error directed to a court for review of its own judgment and predicated on allegedaérfact.” Id.

4 AEDPA refers to the Antiterrorism and Effective Death Penalty Act of 199B514t. 1214, signed into
law on April 24,1996.
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circumvent the AEDR’s overall purpose of expediting the presentation of
claims in federal court and enable prisoners to bypass thetiongaand
successive petitions provisions.
Id. at 761
The Courts records daotreflect when RodrigueZrujillo completed his prison
term, but, regardlesbgwason supervised release until at least August 7, 2H&e

Discharge OrderCriminal Dkt. 533(October 12, 20182rder terminating supervised

release, whiclexpired on August 7, 2012Being “in custody” is not limited to actual,

physical custody SeeJones v. Cunningham371 U.S. 236, 239 (83). Rather, a person
IS “in custody” if is serving a term of supervised release because hmedtastions on his
liberty that are not “not shared by the public generallg. at 24Q see alsoe.g.,Matus

Leva,287 F.3d at 761 (9th Ci2002)(petitioner was on supervised release and therefore

“in custody”). Further, the time for determining custody is the tivhen the§ 2255

motion is filed. See Spencer v. Kemn®23 U.S. 1, 7 (1998see alsdBawaneh v.

United States2011 WL 1465775at *6 (C.D. Cal. Apr. 182011) (determining that

coram nobisvas unavailable to a defendant who filed iiZ255motion a month before
probation ended)Coram nobigs thus uravailable toRodriguezTruijillo.
2. Timeliness of the§ 2255Motion

The next questin iswhether RodrigueZrujillo’s 8 2255motion istimely. There
IS aoneyear limitation period for these motions, which runs from the latest

(1) the date on which the judgment of conviction becomes final;
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(3) the date on which the right asserted was initially recognizebteyy
Supreme Court, if that right has been newly recognized by the
Supreme Court and made retroactively applicable to cases on
collateral reviewpr

(4) the date on which the facts supporting the claim or claims pgessen
could have been discovered through the exercise of due ddigen

28 U.S.C. § 2255(f)(1), (3and (4)°

Because Rodriguekrujillo’s judgment beame final on February 10, 2010, his
deadline to file & 2255motion was February 10, 2015ee OrderCivil Dkt. 3. His
December 2011 motion is thus untimely under subse(iicl).

The motion is also untimely under subsection (f)(3), which deals newly
recognized” rights thadre retroactively applicabléirst, to the extent Rodriguez

Trujillo arguesPadilla v. Kentuckgreated a “newly recognized right,” he was required

to file his 8 2255motion within one year of the decisio®eeDodd v. United State545

U.S. 353, 357 (206). He did not Padilla was decided in March 2010 and Rodriguez

Trujillo filed his petition in December 2011. Moreover, the SupremaGecentlyheld
thatPadillais not retroactively applicable to cases on collateral revie@eChaidez v.

United States, _S. Ct. , 2013 WL 610201, at *10 (Feb.Zm1,3) (“defendants

whose convictions became final priorRadilla therefore cannot benefit from its
holding”).
RodriguezTrujillo’s motion is also untimely under subsection (f)(4). Subeacti

(N(4) is, effectively, a tolling statuteClarke v. United States;- F.3d---, 2013 WL

® Subsection (f)(2) is not applicable here.
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85935, at *2 (7th Cir2013). Undeg 2255(f)(4) the limitation periocdegins running on

“the date on which the facts supporting the claim or claims ptregeould have been

discovered through the exercise of due diligeng28.U.S.C. § 2255(4)A lawyer’s

failure to inform his client about adverse immigration consequesudd be a “fact”
supporting a claim of ineffective assistance of counSek id.; see generalBadilla v.

Kentucky 130 SCt. 1473 (201Q)

RodriguezTrujillo does not directly invoke subsection (f)(4), but he generall
argues that his motion is timely because he did not beconre #ved his counsel had
rendered ineffective assistance until “he was actually detained Petition, Civil Dkt.
4, at 8. (Presumably, the reference to being “detained” refers futhest 201Inotice
RodriguezTruijillo received from the Department of Homela®ecurity See August 8,
2011 Notice to Appear, Ex. A to Petiti@iyil Dkt. 4-2). So,under subsection (f)(4)’'s
tolling provisions, the key questiamwhenRodriguezTrujillo could have discovered
facts supporting claim that his attorney failed to advise him that he would likely
deported as a result of his guilty plea.

Thetiming is fairly straightforward. On August 11, 2009vell over a year
before he filed hig 2255motion— RodriguezTrujillo pleaded guilty. During thplea
hearing,Judge 8ubb advised Rodriguekruijillo that his guilty plea could result in
deportation

Court: Do you understand that your plea of guilty could result in
your being dported from the United States?

Rodriguez: Yes, | understand.
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Transcript of HearingCriminal Dkt 530, at 7:235.

So byAugust 11, 2009RodriguezTrujillo should have known that his attorney
had failed to advise him ¢fieimmigration consequences of his plé€ther district
courtsfacing similar factual situatiortsavealso pegged the plea hearu@teas thetime

when the ongear period undeg 2255(f)(4)begins to run.See, e.g.Tavira v. United

States2011 WL 5975817 (M.D. Fla. Nov. 28, 201 Qacko v. United State2010 WL

2076020, at *2 (E.D.N.Y. May 2@010);Tacata v. United State2007WL 1303018 (D.

Haw.May 2,2007):; Salama v. United State3005 WL. 561830 (E.D.N.Y. July 15,

2005)

The Seventh Circudlsoaddressed a somewhat similar scenaridlarke v.

United States;-- F.3d---, 2013 WL 85935 (7th Cir. 2013)n Clarke, the defendarg
attorney*mentioned possible immigratiaconsequeces to her before she pleaded
guilty. 1d. at*2. As is the case herepweverthe defendant did not fileer§ 2255
motion until a few months after the Department of Homeland Sgcnsitituted removal
proceedingsld. at*1. Thecourt rejected defendant&s2255(f)(4)tolling argument,
holding that‘the date of her guilty plea was the date on which her duty okdiisppnquiry
arose. She had loads of time to discover the possible immigrafisequeences of her
plea of guilty.” Id. at*2 (internal citations omitted).

The same is true here. On August 11, 2009, wielge 8ubb toldRodriguez
Trujillo he could be deported as a result of pleading gtisguty of diligent inquiry

arose. Yet he did not file8 2255motionuntil over two years later, in Decemi2€11.
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The Court therefore concludes thdg § 2255motion is time barred.Cf. United States

v. Battles 362 F.3d 1195, 1198 (9th Cil0@4) (rejecting & 2255(f)(4)tolling argument,

observing that “[s]urely due diligence requires Battles to wbhss own memory of the
trial proceedings”)

Finally, RodrigueZTrujillo’s reliance onUnited States v. Kwad07 F.3d 1005

(9th Cir. 2005)pverruled on other grounds by Padilla v. Kentuck®0 S. Ct. 1473

(2010, is unavailing. Kwandealt with a properly filedoram nobigetition. Unlike
8§ 2255motions,coram nobigetitions are not governed by aagtatute of limitations.
Rathe, petitioners must only show “sounds reasons” for not attackeigdbnvictions
earlier. |d. at 1014 As already explained, Rodrigu@&zujillo cannot properly bring a
coram nobigetition and is therefore governed $2255s oneyearstatute of
limitations.
CERTIFICATE OF APPEALABILITY

The Court denies any request for a certificate of appealablldypursue an

appeal from the denial alismissal for writ of habeas corpus brought by a federal

prisoner unde28 U.S.C. 8§ 2255he movaninust first obtain a certificate of

appealability. See28 U.S.C. 8§ 2253(¢cFed.R. App. P. 22(b) When a district aart

denies & 2255motion on a procedural ground, without reachinguheéerlying

constitutional claim, a certificate of appealability shogkle only if (1) “jurists of

® For essentially the same reasons, the Court determines that equitable-tattiioy requires a diligent
pursue of rights-is not available to Rodrigu€ekrujillo. See generallinited States v. Aguirr&anceda,
592 F.3d 1043, 1045 (9th Cir020).
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reason” would find the district court’s procedural ruling debatadohd (2) the petition

states a valid claim that constitutional rights were dengakSlack v. McDaniel529

U.S. 473, 484 (200).

Here, the Court does not believe reasonable jurists would dbleaBourt’s
procedural ruling regarding the untimeliness ofgt#255motion. The Court therefore
declines to issue a certificate of appealability.

ORDER

IT IS ORDERED THAT:

1. RodriguezTrujillo’s 8§ 2255Motion (Civil Dkt. 1) is DISMISSED as

untimely.
2. RodriguezTruijillo’s Petition for Writ of Coram NobigCivil Dkt. 4) is
DENIED.

3. RodriguezTruijillo’s Motion to Proceedn Forma PauperigCivil Dkt. 5) is
DEEMED MOOT as there is no fe® file a8 2255motion.

4. The CourtDENIES any request for a Certificate Appealability. Rodriguez
Trujillo is advised that he may still request a certificate of appealafviity

the Ninth Circuit Court of Appeals, pursuantiederal Rule of Appellate

Procedure 22(band Local Ninth Circuit Rule 22. To do so, he must file a

timely notice of appeal.
5. If RodriguezTruijillo files a timely notice of appeal, and not until suchejm

the Clerk of Court shall forward a copy of the notice of appeal, togeitter w
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this Order, to the Ninth Circuit Court of Appeals. The district coditésn
this case is available for review online at www.id.uscogots.

6. The Courtwill enter judgment separately.

~7 B B
B. Lynn Winmill
Chief Judge
United States District Court
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