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UNITED STATES DISTRICT COURT
FORTHE DISTRICT OF IDAHO

TRACI HADDEN, Case No. 4:12-cv-00029-BLW
Plaintiff,
v MEMORANDUM DECISION AND
RANDY KIDD, et. al., ORDER
Defendants.

INTRODUCTION
The Court has before it Plaintiff’'s Motidor Entry of Default as to Defendant
Ringle F.R.C.P. 5®)(2) (Dkt. 28).
BACKGROUND
Plaintiff Tracy Hadden filed her Comjatd on January 20, 2012. Hadden asserted
claims against defendants Randy Kidd, KeMialverson, and John Ringle. Five days
later, Hadden filed aapplication to proceeith forma pauperis. Magistrate Judge
Williams granted that motion on May 8, 20¥2summons was issued to each of the
three defendants on May 31, 2012. Defensl&miid and Halverson each waived service
and filed answers to the Complaint on JUy 2012. Defendant Rgle did not waive
service, file an answer, or maka appearance in the case.
On November 7, 2012, after the cases weassigned to the undersigned District
Judge, the Court conducted a telephornedualing conference and entered a Case

Management Order. All deadlines in the CMO have now passed.
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Defendants Kidd and Halverson, both eganted by attorney Blake Hall, filed a
motion for summary judgment on Aug2§, 2013. Hadden filed a response to the
motion, but two weeks later tiparties filed a “Stipulation foDismissal with Prejudice.”
(Dkt. 24). The stipulation stated that “[i]tereby stipulated arafyreed, by and between
the parties, through their atteys of record, thahe complaint filedby Plaintiff in the
above-referenced matter may be dismissigd prejudice as against Defendants, with
each party to bear its own costs and attofeeg.” (Dkt. 24). The next day the Court
granted the stipulation, dismissed the castsiantirety, and entered Judgment. (Dkts. 25
& 26).

About one week later, on Novemlier2013, Hadden filed a Motion for
Correction of Judgment. (Dkt. 29). Hadden cladfthat the stipuladh pertained only to
plaintiff and “the defendants named therékidd and Halverson. A review of the
stipulation revealed that no defendantse “named thereihijt simply stated
“Defendants.” However, the capti of the stipulation listed id and Halverson, but not
Ringle, and at that point Ringle had not eappeared in the cas&ccordingly, the Court
withdrew the earlier Judgment, and dismisgetlcase only as against defendants Kidd
and Halverson.

On the same day Hadden filed her motionciarrection, she also filed an affidavit
of service indicating that Ringle had been served almost a year and a half earlier on June
20, 2012. She also filed therm#ng Motion for Entry of Defalt as to Ringle. (Dkt. 28).

Ringle filed his Answer tthe Complaint the next da. day later, Ringle filed an
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“Objection to Motion for Entry of Default @ John Ringle,” and Hadden timely replied.
The issue is now ripe for the Court’s consideration.
ANALYSIS

Before addressing the motion for ddfathe Court must clarify a couple
procedural items which bear on the pendindiomo Specifically, the Court must address
Ringle’s Answer to the Complat and proof of service.

1 Answer

First, the Court must address Ringlesdy Answer. The Complaint was filed on
January 20, 2012, and after the Gagranted Hadden leave to proceedorma pauperis,

a summons was issued to Ringle and thermtwo defendants on May 31, 2012. After
waiving service, the other two defendantseiyrfiled their answers on July 16, 2012.
Because Ringle did not waive service, his Aeswas due 21 days after he received the
summons — sometime in late June 2012dldenot file his Answer until November 6,
2013, the day after Hadden filed her motiondefault against him. Thus, Ringle’s
Answer was nearly 15 months late, and isviked after all deadlines in the CMO had
passed.

Rule 6 requires that when an act mustlbee within a specified time, the court
may extend the time for good cause shown witlvithout motion or notice if a request
for extension is made before the origitiale expires. Fed. R. Civ. P. 6(b)(1)(A).
Otherwise, the Court may, for good cawsdend the time only “on motion made after

the time has expired if the party failed to betause of excusable neglect.” Fed. R. Civ.
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P. 6(b)(1)(B). Here, no request for extensiors weade before the original time expired —
in fact, no motion or request for extension aasr been made, and Ringle has not argued
excusable neglect for his extremely tardy AaswAccordingly, Ringle’s Answer is not
valid.
2. Proof of Service

Second, as explained above, aftersbimmons was issued back in May 2012,
unlike the other two defendants Ringle did waive service. Unlesservice is waived,
proof of service must be made to the courth®yserver’s affidavit. Fed. R. Civ. P.
4(1)(1). Here, an affidavit of proof of serd®n Ringle was filledyut not until nearly a
year and a half after Ringle was actually servedirst blush, this may appear to be
significant. However, “[f]ailure to prove serd@aloes not affect the validity of service.”
Fed. R. Civ. P. 4(1)(3). In turn, late-filedqwf of service likewise does not affect the
validity of service. Accordingly, the Courtfils that Ringle was properly served on June
20, 2012 as indicated hige server’s affidavit.
3. Motion for Entry of Default

Having concluded that Ringle was propesrved, but failed tealidly answer the
Complaint, the Courtiurns to the motion for default. “When a party against whom a
judgment for affirmative reliefs sought has failed to plead otherwise defend, and that
failure is shown by affidavit or otherwise, the clemkst enter the party’s default.” Fed.

R. Civ. P. 55(a) (Emphasis added). Aplained above, Ringle’s Answer is invalid.
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Accordingly, the Clerk of the Countust enter default against him, and the Court will
order the Clerk to do so.

Once the Clerk enters default, Hadden satgthe Court “take such action as is
necessary under the rule tandoict an accounting and set the amount of damages. . . .”
PIf. Br. p. 2, Dkt. 28. She explains that her gias not for a sum certain or a sum which
can be made certain by computation.

Under these circumstances, the Clerk ef@ourt cannot enter judgment pursuant
to Rule 55(b)(1), which allowthe Clerk to enter judgmefdr a sum certain. Instead,
Hadden must apply to the Court for a ddfgudgment pursuaridb Rule 55(b)(2).
Hadden’s pending motion appears to be amgiteéo make that application, but it falls
short given Mr. Hall's appearaa on behalf of Ringle.If'the party against whom a
default judgment is sought has appeared pellyaoraby a representative, that party or its
representative must be served with writtenagetf the application at least 7 days before
the hearing.” Fed. R. Civ. P. 55(b)(2)c@ordingly, Hadden must obtain a hearing date
from the Court and give notice tife hearing to Ringle at least 7 days prior to that date.
Counsel may contact Jamie Gearhare@8) 334-9021 to request a hearing date.

ORDER
ITISHEREBY ORDERED:
1. Plaintiff's Motion for Enty of Default as to Defedant Ringle F.R.C.P.
55(b)(2) (Dkt. 28) isSSRANTED. The Clerk of the Court shall immediately

enter default against Defendant John Ringle.
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DATED: December 13, 2013

BE)L.M 'III/5 =

Chief Judge
United States District Court
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