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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF IDAHO

T. DORFMAN, INC., a Canadian
corporation, and TERRY Case No. 4:12-c00134 -EJL-CWD
DORFMAN, an individual,
MEMORANDUM DECISION AND
Plaintiffs, ORDER

V.

MELALEUCA, INC., an Idaho
corporation, and FRANK
VANDERSLOOT, individually, and
in his official management capacity,

Defendants.

Before the Court is Plaintiffs’ Motion thlodify Scheduling Order and For Leave
to File First Amended Compla (Dkt. 92). In the motionRlaintiffs, T. Dorfman, Inc.
(“TDI") and Terry Dorfman, make two relatedguments. First, Plaintiffs argue the
Court should determine, pursudo Fed. R. Civ. P. 16(b){4that good cage exists to
amend the October 5, 2012 deadline for amesrdrof pleadings set forth in the Court’s
original Scheduling Order (Dkt. 48)Second, Plaintiffs contend the Court should grant
leave to amend the Complaintascordance with the liberatandard for amendment of

pleadings contained in Fed. Civ. P. 15(a)(2).

! Two amended Scheduling Orders (Dkt. 103 #88) have been issued in this matter,
both of which touch on discovery deadlines not at isstieeimstant motion.
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Having fully reviewed theecord, the Court finds that the facts and legal
arguments are adequately presented in théskared record. Accordgly, in the interest
of avoiding delay, and because the Court conclusively finds that the decisional process
would not be significantly aided by oralgaiment, this matter sli be decided on the
record without oral argumeriist. Idaho Loc. Civ. R. 7.XConsidering the procedural
history and posture of this mattand as elaborated belothie Court finds good cause to
amend the Scheduling Order and grantsifés leave to amend the Complaint.

BACKGROUND

Between 2002 and 2010, TDI operatedasndependent marketing executive for
Melaleuca, Inc. Melaleuca mamatures skin care and other health products and markets
these products through independent camtra such as TDI. In August of 2010,
Melaleuca terminated its contract with Mxased upon TDI's alleged violation of
Melaleuca’s non-solicitation and conflictsinferest policy (knowras “Policy 20").

Following the terminationf the contract, TDI and Terry Dorfman (the sole
shareholder, officer, and director of TDillefl this action against Melaleuca and Frank
Vandersloot (Melaleuca’s CEO) allegingusas of action for breach of contract,
defamation, and various other business tditte defamation claim is of particular note
for purposes of the instant tian. That claim relates toagements regainlg Plaintiffs
made by Defendant Vanderstaluring the Melaleuca’s 2010 Annual Convention.
(Compl.at 19 108-117, Dkt. 2.) Mr. Vanderslmotemarks were audiotaped. Although

Plaintiffs received excerpted transcripts of the recording from Defendants early in the
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case, they did not receive trecording itself util April 2013. (Defs.” Mem. Oppat 6,
Dkt. 104.)

The timing of these disclosures is signifitaas is the current procedural posture
of the case. Plaintiffs moved to amend thenptaint with the false light claim and other
unopposed changes in May 201B3kt. 92), seven monthstef the Court’s October 5,
2012 deadline for amended pleadings. (Dkt) #tably, the parties have twice jointly
moved for discovery extensions, (Dkt. 1032), and the Court has granted both
extensions (Dkt. 103, 133). &ldeadline for compl®n of discovery in this matter is
now January 24, 2014.

The need to extend the discoyeleadline arose, in paftom disputes over venue,
(Dkt. 32), and disqualification of Plaintiffformer counsel, (Dkt. 70), which delayed
substantive discovery until December 201%ve-tyears after Plaintiffs filed their
Complaint and two months after the deadlimiepleading amendments. Discovery was
delayed further until the parties agreed ta #re Court granted, &tipulated Motion for
Entry of Protective Order in late March 2013. (Dkt. 89.)

In April 2013, the parties began exchanging discovery on a rolling basis. Shortly
thereafter, Plaintiffs filed #ninstant Motion to Modify Sweduling Order and For Leave
to File First Amended Complaint. (DI@2.) The motion implic&s three proposed
substantive changes to t@emplaint. The first two— adding a cause of action for

attorney fees under Idaho law and addinddiéeica Canada, Inc., as a party defendant
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with corresponding allegations and claims—are not oppoBeds.( Mem. Oppat 2 n.1,
Dkt. 104 (“Defendants oppose only theédition of a false light claim.”).)

Plaintiffs also move to add a false ligi&im under Idaho law. Like the existing
defamation claim, the false light claim assout of Mr. Vandersloot’'s statements
concerning Plaintiff Dorfmas termination, which henade to Melaleuca business
leaders during the August 12, 2010 Leadgr§iession at Melaleuca Annual Convention.
(Pls.” Replyat 4-5, Dkt. 113.) Defendants opposks taimendment, arguing Plaintiffs had
ample opportunity to add the claim before @murt’'s deadline and that the claim itself is
“duplicative of [Plaintiffs’] defamatiortlaim and futile as a matter of lawDéfs.” Mem.
Opp.at 4.) Thus, the parties’ dispute over gneposed false light claim is the primary
issue before the Court.

In addition, Plaintiffs note for the firstniie in their Reply the need for a fourth
amendment—removing the punitive damages allegations in the ComgsnitReplyat
8.) Although this amendment appears taihepposed, it is not properly before the
Court. However, the Court provides instioas on how to accomplish this amendment
below.

DISCUSSION
1. Good Causeto Amend the Scheduling Order

Once a court enters a scheduling order @mnsto Rule 16, the “schedule may be

modified only for goocdtause and with the judge’s consent.” Fed. R. Civ. P. 16(b)(4). The

“good cause” inquiry under Rule 16 “is not coextensive with an inquiry into the propriety
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of the amendment under... Rule 13dhnson v. Mammoth Recreations, 19¢5 F.2d
604, 609 (9th Cir. 1992) (citation omitted). Whideejudice to the non-moving party is a
secondary consideration, the focus of théeRuib analysis is on “the diligence of the
party seeking the extensiond. In other words, good cause for an extension exists if a
party cannot reasonably meke pretrial schedule despe&ercising due diligence.

The facts oflohnsorare instructive. There, the plaintiff filed suit over injuries
sustained when a t-bar ski lift raled and threw him to the grouidl.at 606. Johnson’s
complaint did not name asdefendant Mammoth Mounta8ki Area, Inc., the company
that actually owned and operated the ski #ihd instead named Mammoth Recreations,
Inc., a holding company with a qoaity stake in the ski aredd. Johnson, despite
repeated clear notice from Mhenoth Recreations, failed tonend the complaint to add
the ski area until four montlaster the joinder cutoff datéd. at 607. The United States
Court of Appeals for the Ninth Circuit affirmal the district court’s determination that
Johnson had not been suféintly diligent, finding Johnson failed “to heed clear and
repeated signals” and “failed to pay attentiothe [discovery] resmses they received.”
Id. at 609-610.

Here,Defendants contend good cause ckiag with respect to Plaintiffs’
proposed false light claim. Defendants no&iRiffs were provided excerpts of Mr.
Vandersloot's remarks in Decéer 2010, more than a year ahead of the Court’s October
5, 2012 deadline for amendptkadings. These excerptseyhargue, provided ample

factual basis for the false light claim. MoreoyDefendants assergtlfalse light claim is
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so similar to the existing defamation clainatlaintiffs could have easily recognized
and included it prior to tnamendment deadline.

On the other hand, Plaintiffs maintairatithe basis for the false light claim only
became clear once they receitbd audiotapes of Mr. Vandersloot’s remarks in April
2013. According to Defendants, the previgudisclosed transcripts contain “relevant
excerpts from the audiotapesDdfs.” Mem. Oppat 6.) But Plaintiffs contend the
excerpts did not provide the full context amhtent of the speech. Only upon review of
the full speech, Plaintiffs argue, was it appatbat Mr. Vandersloot had falsely equated
Plaintiff Dorfman with other former Melalea marketing executives, whom he accused
of raiding Melaleuca’s busines®l§.” Replyat 4-5.) In support, Plaintiffs submitted
sealed copies of the one-page excerpteddtrgnt, (Dkt. 116-2), focomparison with the
31-page transcript of the full recording (Dkt. 116-1).

Upon review of the two transcripts, tBeurt finds the full transcript does provide
additional context and content that bearsh@nproposed false light claim. Further,
Plaintiffs could not, despitineir diligence, have known tiis additional context or
content until the audiotapes were produced scaltery. Plaintiffs were not present at the
Melaleuca’s 2010 Annual Convention. And agle page of hand-picked excerpts is a far
cry from the full text of a speech that arglyacontains multiple, additional direct and
indirect references to Pldiffs. Unlike the plaintiff inJohnson Plaintiffs here have not
ignored information obtained discovery or Defendantsepeated signals. Rather,

Plaintiffs filed the insint motion soon afteeceiving the full speeciherefore, the
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Court finds good cause to modify theh®duling Order’s deadline for amendment of
pleadings.
2. The Proposed False Light Amendment

But a finding of good cause does not resdlve motion. Federal Rule of Civil
Procedure 15(a)(2) dictatesatlthe “court should freely give leave [to amend pleadings
before trial] when justice so requires.” Urdikhe Rule 16 analysabove, the primary
guestion under Rule 15’s liberslandard is whether “some apparent or declared reason”
exists to deny leave to amerehrman v. Davis371 U.S. 178, 182 (1962). Leave to
amend may be denied if the amendmeptrdgposed in bad faith, calculated to cause
undue delay, prejudicial tine opposing party, or futil&riggs v. Pace Am. Group, Inc.
170 F.3d 877, 880 (9th Cir. 1999). Buty]¢nerally, this determination should be
performed with all inferences favor of granting the motionld.

Defendants’ chief argument in this reg@&dhat Plaintiffs’ proposed false light
claim is “duplicative [of the damation claim] and futile.”[Pefs.” Mem. Oppat 8.)
Noting that false light claimeften fail for the same reasons as related defamation claims,
Defendants cite to a string of opinions frontside Idaho that diéce to recognize the
tort of false light. Defendants go on t@ae that the “Idaho Supreme Court implicitly
support this approach” by citingaho Supreme Court cases thapresslyecognize the
tort of false light as one of four psible claims for invasion of privacyd( at 8-9);see

alsoSteele v. Spokesman-ReviéilvP.3d 606, 610 (Idaho 20020ne of the elements

of invasion of privacy by faslight requires ‘public disclosure of falsity or fiction
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concerning the plaintiff. Hoskins v. Howard971 P.2d 1135, #D ([Idaho] 1998).”)
From this tenuous position, Defendants utgeCourt to find the proposed amendment
futile because the false light claim*‘sibsumed” by the defamation clainégfs.” Mem.
Opp.at 9.)

The substantive law of Idahomiols this diversity actiorSee Erie R.R. Co. v.
Tompking304 U.S. 64 (1938). Far from being suilmed by the tort of defamation, false
light is recognized as a distincduse of action under Idaho |la8ee, e.gPeterson v.
Idaho First National Bank367 P.2d 284, 287-288 (ldaho6l9. It would be an incorrect
statement of controlling law—and prematurehes stage in the litigation—to conclude
Plaintiffs’ false light claim is futile as a mattof law simply because it arises out of the
same factual circumstances as the defamation claim.

Indeed, the factual simildy between the defamation and false light claims
indicates the addition of the latter claim wilht unduly prejudic®efendants. Moreover,
the false light claim does not appear to beaghis bad faith or calculated to delay these
proceedings. As Defendants point out, the falaen relates to citemstances the parties
have explored in discoveryDéfs.” Mem. Oppat 6.) The addition of the false light claim
should, therefore, not measurably expandstape of discovery or significantly alter
Plaintiffs’ overall theory othe case. Thus, consideritige significant time left for

discovery, the Court concludes there is no faason to deny Plaintiffs leave to amend.
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3. The Proposed Amendment to Remove Punitive Damages Allegations

Plaintiffs, in their Reply, for the firdtme raise the neeid further amend the
Complaint by removing the exiafy punitive damages allegationBlg.” Replyat 8.) It
appears the parties have met, conferrad,raached an agreement on the need for and
substance of this amendmend. The amended Complaint fdepursuant to this Order
should reflect tts agreement.

CONCLUSION

Because Plaintiffs did not obtain thal transcript of Mr. Vandersloot’s
Convention speech until Aip2013, they could not, witdue diligence, have known its
full content and context before the Court’s pleading amendment deadline. Thus, the Court
finds good cause for extenditite deadline to allow Plaiffits to amend the Complaint.
Consistent with Idaho law, éhCourt also finds Plaintiffgyroposed false light claim is
distinct from the defamation claim and therefoot futile as a matter of law. Given the
factual similarity between the twclaims, addition of the false light claim at this stage in
the proceedings will not be unduly prejudidalDefendants. Therefore, the Court will
grant Plaintiffs leave to add the falsght claim and to make any other unopposed

amendments before theatlline specified below.
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ORDER
Based on the foregoingd being otherwise fully atsed in the premisesT IS
HEREBY ORDERED:
(1) Plaintiffs’ Motion to Modify Schedulig Order and For Leave to File First
Amended Complaint (Dkt. 92) SRANTED,;
(2) The Scheduling Order (Dkt. 48) deadlifor amendment of pleadings is

extended t@ctober 31, 2013. All other relevant deadlineset in the Scheduling Order

(Dkt. 48) and the Order Granting Second d&itipulated Motion to Amend Scheduling
Order (Dkt. 133) remain in effect; and

(3) Plaintiffs are hereby granted leawefile the proposed First Amended
Complaint (Dkt. 92-1), includig any stipulated aemdments regarding punitive damages,

on or beforeéDctober 31, 2013.

7'\0\ Dated: October 18, 2013

> Honorable Candy W. Dale
Unlted States Magistrate Judge
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