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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

UNITED STATES OF AMERICA,
Case No. 4:12-cv-00361-BLW
Phintiff-Respondent, 4:08-cr-00344-BLW

y MEMORANDUM DECISION AND
' ORDER

BART M. PITCHER,

Defendant-Movant.

INTRODUCTION
Pending before the CourtBart M. Pitcher’s (“Pitber”) Motion to Vacate/Set
Aside/Correct Sentence Pursuam®8 U.S.C. § 2255 (Civ. @k1) and (Crim. Dkt. 462),
the Government’s Motion to Dismiss (Ckt. 6), and Pitcher’'s Motion for Hearing
(Civ. Dkt. 11). Having reviewed the Motis, responses, and the underlying criminal
record, the Court entersdlfiollowing Order granting the Government’s Motion to
Dismiss, dismissing the 8§ 2255 Motiand finding the Motion for Hearing moot.
BACKGROUND
The path from arraignment to sentendimghis case was a long and convoluted
one involving changes in attorneys, caltiag with two attoneys simultaneously,

withdrawal of a plea, and ambivalence abentering a second plea. To place Pitcher’s
M EMORANDUM DECISION AND ORDER - 1

Dockets.Justia.com


http://dockets.justia.com/docket/idaho/iddce/4:2012cv00361/30094/
http://docs.justia.com/cases/federal/district-courts/idaho/iddce/4:2012cv00361/30094/12/
http://dockets.justia.com/

claims in the appropriate context, the Cdunts it necessary to give a detailed account
of the procedural background tbfe underlying criminal case.

On December 16, 2008 glGovernment indicted Mhael Jay Bell alleging one
count of possession with imteto distribute 50 grams or more of methamphetansee.
Indictment, Crim. Dkt. 1. The Government supeded the initial Indictment on February
24, 2009, to add conspiracy, moneyridering, and forfeiture count§ee Superseding
Indictment, Crim. Dkt. 4. On May 27, 2009, tli&vernment filed a Second Superseding
Indictment adding five dendants including PitcheiSee Second Superseding
Indictment, Crim. Dkt. 23. Pitcher was charged with conspiracy to distribute 500 grams
or more of methamphetamine spanningghgaod from on or about July 2006 through
April 28, 2009 (Count One), conspiracylemnder money (Count Five), drug forfeiture
(Count Six), and money laundegi forfeiture (Count Seven)d.

On June 16, 2009, Pitcher was arraigngdJnited States Magistrate Ronald E.
Bush who conditionally appointed Tony Sadserepresent Pitcher pending his finalizing
arrangements to retain David Penrddinutes, Crim. Dkt. 46. Pitcher and his counsel of
choice did not reach an agreement, so Attorney Sasser agreed to represent Pitcher as
retained counsel upon receipt of a retairfdrnutes, Civ. Dkt. 55. On July 1, 2009,

Blake Atkin (the attorney representing Pitcirethis § 2255 proceeding) filed a Motion
for Bill of Particulars (Crim. Dkt. 65) aha Notice of Appearance the following day

(Crim. Dkt. 66). Three weeks later, on J@, 2009, David Maguire and David Penrod
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(the attorney Pitcher initially sought to retpfited a Substitution of Counsel. Crim. Dkt.
67.

On August 25, 2009, the Governmentdile Third Supersedingdictment adding
two more DefendantsThird Superseding Indictment, Crim. Dkt. 88. The charges
against Pitcher remained the same&. On April 21, 2010, the Government filed a
Superseding Information against Pitchergilig a sentencing enhancement pursuant to
21 U.S.C. § 851 based on prietony drug convitions in FranklinCounty, Idaho, and
Cache County, Utah. Crim. DKt79. Pitcher entered intoPlea Agreement on April 26,
2010 pursuant to which he agrkto plead guilty to conspog to distribute 500 grams or
more of methamphetamine as charge@aunt One and agreed the forfeiture
allegation in Count SixPlea Agreement, Crim. Dkt. 193. The Plea Agreement stated
that the offense was punishabledterm of imprisonment of lifeld. at { IV.A. It also
contained a cooperation provision in whitie Government agreed to request a
downward departure purant to USSG § 5K1'and relief from the mandatory minimum
sentence pursuant to 18 U.S.C. § 3553{ditcher provided sulvantial assistance in the

investigation of othersld. at I VI(C).

1 UssG §5K1.1 provides: “Upon motion of thevernment stating that the defendant has
provided substantial assistance in the investigatiqggrosecution of another person who has committed
an offense, the court may depart from the guidelines.”

218 U.S.C. § 3553(e) provides in relevant paddpon motion of the Government, the court shall

have the authority to impose a sentence belowe &stablished by statute as a minimum sentence so as
(Continued)
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On May 25, 2010, Pitcher, representedAttprney Penrod, entered his plea to the
conspiracy charge in Count Obefore Judge Bush meturn for dismissal of Counts Five
and Seven of the Thirduperseding IndictmentMinutes, Crim. Dkt. 246. Attorney
Penrod had represented Pitcher in pthatters since approximately 2008lea Tr.
(5/25/2010) at 12. Judge Bush entered a Repod Recommendation to the district court
concluding that the plea w&nowing and voluntary amécommending acceptance of
the plea.Report and Recommendation, Crim. Dkt. 248.

On June 10, 2010, prior to entrfyan order adopting the Report and
Recommendation, Pitcher filedoao se Motion to Withdraw Guilty Plea claiming that he
wanted to speak with courigegarding “new information” and “how to proceed,”
presumably in light of that unspecifiee@w information. Crim. Dkt. 262The Court
denied the Motion without prejudice to itefg after consultation with counsefee
Order, Crim. Dkt. 263. On June 21, 20M&tforneys Penrod and Maguire filed a Motion
to Withdraw as counsel on the grounds afdamental differences of opinion, Pitcher’s
failure to follow advice of counsel, an imediable breakdown ithe attorney-client
relationship, Pitcher’s desire to termin#te relationship and refusal to speak with

counsel, Pitcher’s pro se Motion to Withdr, and the fact that Pitcher had been

to reflect a defendant’s substantial assistance in the investigation or piemsetanother person who
has committed an offense.”
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consulting with Attorney Ro®wafford for several months regarding the case during the
time they were representing Pitchédotion to Withdraw, Crim. Dkt. 264. On June 25,
2010, Ronald Swafford and Larren Cavappeared on Pitcher’s behalotice of
Appearance, Crim. Dkt. 266. The Court then gtad Penrod and Maguire’s Motion to
Withdraw as counselDocket Entry Order, Crim. Dkt. 269.

Represented by new counsel, Pitchiedfan Amended Motion to Withdraw Plea
of Guilty claiming, among other things, that\was innocent of at least the quantity of
drugs attributed to him, that he had not reeg assurances of a four-point sentencing
reduction for providing testimony “on amer matter” despite having provided the
Government with a recordedaggtment, that his former attey had “persuaded” him “to
plead guilty to a charge . . .a@hthe Defendant denies hegigilty of” on the theory that
he would receive a lesser sentence, hleatvas inadequately advised regarding the
sentencing guidelines and thensequences of entering @&@) and that he was being
“excessively prosecuted and unfairly treated” thua prior experienceith AUSA Fica.
Crim. Dkt. 267. Pitcher also stated thihaugh he was told heould not serve more
than 18-24 months based or thuidelines, he believed Weuld be facing up to five
years of incarcerationPitcher Aff. at 2, Crim. Dkt. 267-1. The Court granted the Motion
on the grounds that Pitcher could withdrais plea for any or no reason because the
Court had not yet adopted Judge Bush’s Report and Recommendattasn, Crim. DKkt.

288.

MEMORANDUM DECISION AND ORDER - 5



On November 24, 2010jtEher, through Attorney Safford, filed a Motion to
Suppress all pre-Indictment statementsHeitanade on April 22009 to Detectives
Skinner and Kemp in connection witieir investigation of the casé/otion to Suppress,
Crim. Dkt. 344. On January 14, 2011,fhed a Motion for Independent Testing of
Evidence (Crim. Dkt. 355) ttest the drugs for identificatm and purity. On January 15,
2011, he filed a Motion to Compel Discoveagd Sanctions (Crim. Dkt. 356) alleging
that the Government had not respondeldisaOctober 8, 2010 discovery request.
Following oral argument, the Couténied the Motion to Suppresklem. Dec. and
Order, Crim. Dkt. 361. Approximately two veds later, on February 3, 2011, Pitcher
entered into a second Pleardgment pursuant to which he agreed to plead guilty to
Count One of a Superseding Information chagdiim with conspiracyn return for the
dismissal of Counts One, Five, Six, and/&eof the Third Superseding Indictmei.ea
Agreement, Crim. Dkt. 365.

In this second Plea Agreement, Pitchdmitted that he became aware of the
conspiracy in January 2008 and joined i$@te time thereaftethat the conspiracy
involved distribution of irexcess of 50 grams of methphetamine (as opposed to the
500 grams or more alleged in the Third Ss8pding Indictment and in the first Plea
Agreement) and that he receivatlalistributed that amount himselid. at | Ill, B. The
Plea Agreement stated that the charge wasspable by a term of imprisonment of ten
years to life.Id. at  IV.A. It did not contain eooperation provision allowing for the

possibility of the Governmentisioving for a 8 5K1 departure for prading substantial
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assistance in the prosecution of anotherqgreesd a related 18 UG. 8§ 3553(e) relief
from the mandatory minimumld. at { V.

On February 14, 2011, the Governmted the contemplated Superseding
Information. Crim. Dkt. 371. It alsiled an Amended Superseding Information
regarding the 21 U.S.C. 8§ 851 sentencing enhancement based on the same two felony
drug convictions noted in the initial senting enhancement Superseding Informafion.
Crim. Dkt. 372. Notice was given thereiratlthe enhancement would subject Pitcher to
increased punishment of a term of ten yéaige imprisonment as had been noted in the
Plea Agreementld.

At the arraignment and change of phesaring held on Febary 14, 2011, this
Court found Pitcher competent to enter @ggbut continued theearing until March 2,
2011 upon Pitcher’s request for additionaldito decide whether to enter the plea.
Minutes, Crim. Dkt. 373. At the continued haay, Pitcher advised the Court that he
would not go through ith entering a pleaMinutes, Crim. Dkt. 399. However, the
parties continued negotiating. Later in #fteernoon, the Government filed a Second
Superseding Information (@ni. Dkt. 396) that narroweithe period of Pitcher’s

membership in the conspiracy and addedoaipion reflecting an agreement on the drug

3on February 15, 2011, the GovernmentdfiteSecond Amended Superseding Information
(Crim. Dkt. 374) which is identical to the Amend&dperseding Information (Crim. Dkt. 372) except for
a correction to the heading.
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forfeiture. The parties submitteanother Plea Agreementr(@. Dkt. 397) with the
relevant changes, and Pitcher then entarplda of guilty to th Second Superseding
Information. Minutes, Crim. Dkt. 399.

On May 5, 2011, Attorne8wafford filed Objections to Presentence Report and
Notice of Intent to Seek Downward Depadwand Variance 18 § 3553(a) (Crim. Dkt.
406) objecting to the inclusion of muchtbk information as being unrelated to or
involving Pitcher, chdénging the reliability of the stateants of various co-Defendants
and even Pitcher’'s own statements, objediinipe offense level and criminal history
computations, challenging the predicateteacing enhancement convictions, requesting
a four-level 8 5K1.1 departure alleging thfa@ Government withdrew the departure as a
“penalty” against Pitcher fdiling the Motion to Suppresand withdrawing his earlier
guilty plea; and seeking a variance on several other grounds, including challenges to
prior convictions.Objections at 30.

On May 23, 2011, Attory Swafford filed a Sentencing Memorandum and
Request for Downward Depare and Variance 18 8 3553(&rim. Dkt. 408) which
restated and in some cases elaborated on the arguments in the Objections, requested a
8§ 5K1.1 departure, and concluded with a reqtlestPitcher be sentenced to probation,

drug treatment, home detention, and community sengeset. Mem. at 20. Attorney

* The Court flatly rejected this contention whahdressing the issue at the sentencing hearing.
Sent. Tr. at 223.
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Swafford was apparently unave that such a sentence was not possible given the § 851
enhancement based on convictions thatacaot be challenged because they occurred
more than five years pnido the date of filing of the § 851 informatiofee 21 U.S.C.

§ 851(e).

On May 26, 2011, the Court heardttmony from three co-Defendants and
Detective Skinner on behalf of the Governmamd four witnesses on behalf of Pitcher in
mitigation. Minutes, Crim. Dkt. 422. Pitcher madesgatement on his own behalf to the
Court. Id. On May 27, 2011, the Court hdarguments and recommendations of
counsel and imposed a sentence of 144 meatiariance from the guideline range of
151-188 months. Minutes, Crim. Dkt. 423;Judgment, Crim. Dkt. 424.

On June 6, 2011, Pitcheénrough counsel, filed a Notoof Appeal. Crim. Dkt.

425. On August 23, 2011, tarneys Swafford and Coveitdd a Motion to Withdraw as
Attorneys of Record (Crim. Dkt. 438) on the grounds that Pitcher and/or his family had
hired “separate counsel” whad “previously appeareadausing a conflict and an
“irreparable rift” in the attorney-client relanship. The Court granted the Motion.

Docket Entry Order, Crim. Dkt. 440. On July €012, the Ninth Circuit dismissed

Pitcher’s appeal after finding a valid appeal waiveBCA Order, Crim. Dkt. 460. The

> The original guideline range was calcuthsg 168-210 months. However, the Probation
Officer recommended that the criminal history gaty be reduced from Il to Il (with the resultant
reduction in range to 151-188 months) on the grounds that the criminal history was likely overstated. The
Court agreed with the recommendation.

MEMORANDUM DECISION AND ORDER - 9



Ninth Circuit declined to address ffective assistance of counsel issubs. Pitcher,
through Attorney Atkn (who had briefly represented Pigr initially), thereafter timely
filed the pending § 2255 Motion.
STANDARD OF LAW

1 28 U.S.C. § 2255

Title 28 U.S.C. 8 2255 provides fogrounds under which a federal court may
grant relief to a federal prisoner who chalies the imposition or length of his or her
incarceration: (1) “that the sentence was impasadolation of the Constitution or laws
of the United States;” (2) “that the cowas without jurisditon to impose such
sentence;” (3) “that the sentence was in egad the maximum authorized by law;” and
(4) that the sentence is otherwise “subjeatdibateral attack.” 28 U.S.C. § 2255(a).

Rule 4(b) of the Rules Governing Secti2255 Proceedings prides that a federal
district court judge must dismiss a 8 2255tim “[i]f it plainly appears from the motion,
any attached exhibits, and the record admproceedings that the moving party is not
entitled to relief.” “Under thistandard, a district court may summarily dismiss a § 2255
motion only if the allegations in the motiomhen viewed againstérecord, do not give
rise to a claim for relief or are ‘palply incredible or patently frivolous.”United States
v. Withers, 638 F.3d 1055, 1062-63 (9@ir. 2011) (citation omitted).

If the Court does not dismiss pursuant to Rule 4(b), the Court shall order the
Government “to file an answer, motion, or athesponse within a fixed time, or to take

other action the judge may order.”
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The Court may dismiss a 8§ 2255 motiomiter stages of the proceeding such as
pursuant to a motion by respontieafter consideration of the answer and motion, or after
consideration of the pleadingsd an expanded recorfiee Advisory Committee Notes
following Rule 8 of the Rules Governirfgection 2254 Proceedings incorporated by
reference into the Advisorl@ommittee Notes following Rul of the Rules Governing
Section 2255 Proceedings.

If the Court does not dismiss the proceedihg Court then determines under Rule
8 whether an evidentiary hearing is requifElde Court need ndtold an evidentiary
hearing if the issues can be conclusivaédgided on the basis of the evidence in the
record. See Frazer v. United Sates, 18 F.3d 778, 781 (9th Cir. 1994).

2. I neffective Assistance of Counsel

The well-established two-prong test &valuating ineffective assistance of
counsel claims is deficient perfoance and resulting prejudic&ee Srickland v.
Washington, 466 U. S. 668 (1984). Mere conclusatiegations are insufficient to state a
claim of ineffective assistance of counsgée Shah v. United Sates, 878 F.2d 1156,

1161 (9th Cir. 1989).

In order to establish deficient perforncana defendant mushow that counsel’'s
performance “fell below an objectwstandard of reasonablenesStfickland, 466 U.S.
at 688. Under the performance prong, ¢hiera strong presumption that counsel’s
performance falls “within the wide rangéreasonable professional assistande.”at

689. This is so because for the defenddijitis all too tempting . . . to second-guess
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counsel’'s assistance after con\actior adverse sentence. . .Id. For the court, “itis all
too easy to conclude that a particular@obmission of counsel was unreasonable in the
harsh light of hindsight."Bell v. Cone, 535 U.S. 685, 702 (2002) (discusskigckland).

In order to establish prejudice, deledant must affirmatively prove by a
reasonable degree of probability that, but farsel's unprofessional errors, the result of
the proceeding would ke been differentStrickland, 466 U.S. at 694. Th&rickland
standard is “highly demanding Kimmelman v. Morrision, 477 U.S. 365, 381-82; 386
(noting that the court should “assess c@lisoverall performance throughout the case”
when evaluating whether his agsince was reasonable).

Both prongs of th&rickland test must be met “beferit can be said that a
conviction (or sentence) ‘resulted from &dékdown in the adversary process that
render[ed] the result [of the proceeding] untadkaand thus in \alation of the Sixth
Amendment.” United Satesv. Thomas, 417 F.3d 1053, 105@th Cir. 2005) (quoting
Srickland, 466 U.S. at 687).

As recently reiterated by the Suprenau@, a defendant’s right to effective
assistance of counsel has long bedd tweapply to the plea procesSee Missouri v.

Frye, 132 S.Ct. 1399, 1408 (2012)fler v. Cooper, 132 S.Ct. 1376, 1385 (2012);
Padilla v. Kentucky, 559 U.S. 356, 373 (2010l v. Lockhart, 474 U.S. 52, 57 (1985).
The samé&trickland standard applies to claims of ffextive assistance of counsel at the
plea stageHill, 474 U.S. at 58.

DISCUSSION
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Pitcher seeks to have his plea withdneand his sentence vacated. The Supreme
Court has recognized that “[p]lea bargaans the result of comptenegotiations suffused
with uncertainty, and defensé@neys must make carefutategic choices in balancing
opportunities and risks” of a ple®remo v. Moore, 131 S.Ct. 733, 741 (2011). Not only
is the decision to enter agal a difficult decision, a decision to seek withdrawal of a
favorable Plea Agreement after sentencingfigcdit as well. To collaterally challenge a
guilty plea and request that it be set asm®ives assuming considerable risk given that
a successful challenge will result in the loss of any ber@fitaded by the plea bargain
(such as dismissal of a more seriouarge) and “may result in a less favorable
outcome.” Padilla v. Kentucky, 559 U.S. 356, 373 (2010).

In his counseled § 2255 Motion, Pitcher alleges that he did not receive effective
assistance of counsel (1) relating to the witlwlal of his first plea, and (2) in pleading
guilty the second timePitcher claims that his ple#as not knowingly and voluntarily
made because he would notagleaded guilty the secotiche had he known that he
would have to spend at leashtgears in prison especially givéhat he withdrew the first
plea in part because he thoughttwild receive a five-year sentence.

The Court notes that the Motion is not paged by affidavits of either Pitcher or
Attorney Swafford cordining any specifics as to MBwafford’s advice regarding the
decision to withdraw the fitplea agreement or the dgioin to enter the second plea

negotiations. It is simip the representations of curreadunsel. While presumably those

MEMORANDUM DECISION AND ORDER - 13



representations are based on discussiatisPitcher, they were not made by Pitcher
under oath and they are not supported by any documentation.

The Government responds that Pitclwarved his claims pursuant to the Plea
Agreement, that counsel’s siegic decisions were reasonable when advising Pitcher to
withdraw his original plea, that any defic@nof counsel in not advising him of the ten-
year mandatory sentence during the secoed pégotiations was cured by the Court’s
statements in the plea colloquand that in any event, Pitcher cannot demonstrate
prejudice.

To obtain the requested relief, Pitcineust overcome the waiver provision
contained in his Plea Agreement by demonistgethat Attorney Swafford’s performance
was deficient.

1. Waiver

A defendant may waive his statutory tigh file a 8 2255 motion challenging his
sentence United Satesv. Abarca, 985 F.2d 10121014 (9th Cir.)cert. denied, 508 U.S.
979 (1993). However, a plea agreement ramptessly state that the right to bring a
§ 2255 motion is waived in order for the waiver to be valitited Statesv. Pruitt, 32
F.3d 431 (9th Cir. 1994) (finding that languagelea agreement that “he will not appeal
whatever sentence is imposed by the coud’riit constitute a waiver of the right to
bring a § 2255 motion). “The sole testaofvaiver’s validity is whether it was made
knowingly and voluntarily.”United Satesv. Anglin, 215 F.3d 10641068 (9th Cir.

2000). The scope of such a waiver is denratesd by the express language of the plea

MEMORANDUM DECISION AND ORDER - 14



agreementld. Nevertheless, even an expressver may not bar an ineffective
assistance of counsel claim challenging theviing and voluntary nature of the plea
agreement or the voluntarseof the waiver itselfUnited States v. Jeronimo, 398 F.3d
1149, 1156 n.4 (9th Cir. 2006Yyerruled on other grounds by United Sates v. Jacobo
Castillo, 496 F.3d 947, 957 (9th Cir. 2007Jee also Washington v. Lampert, 422 F.3d
864, 870 (9th Cir. 2005) (samednntext of § 2254 habeas petition).

A. Plea Agreement

The Plea Agreement at issue expressliest that the right to bring a § 2255
motion was waived:

A. In exchange for thif\greement, and except as
provided in subparagraph B etldefendant waives any right

to appeal or taollaterally attack the conviction, entry of
judgment, and sentence. The defendant acknowledges that
this waiver shall result in ¢hdismissal of any appeal or
collateral attack the defendant might file challenging the
plea, conviction or sentence in this case. . . .

B. Notwithstandingubparagaph A, the defendant shall
retain the right to file one direct appeal only if . . ..

Notwithstandingsubparagraph, the defendant may
file one habeas petition (motion under 28 U.S.C. § 2255) for
I neffective assistance of counsel only if: (1) the motionis
based solely on information not known to the defendant at the
time the District Court imposed sentence; and (2) in the
exercise of reasonable diligence, the information could not
have been known by the defendant at that time.

Plea Agreement at 7-8 (emphasis added), Crim. Dkt. 397 at 8-9.
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Pitcher has alleged nothing in his § 2255 Motion that was not known to him or that
could not have been known hym in the exercise of reasdsia diligence at the time the
Court imposed sentence. Therefore, a valid plea waiver would require dismissal of the
pending § 2255 Motion.

B. Voluntary and Intelligent Plea

A guilty plea is constitutionally valid oniit is “voluntary” and “intelligent.”

Boudley v. United States, 523 U.S. 614, 618 (1998) (citiiByady v. United States, 397

U.S. 742, 748 (1970)). A guilty plea is deemed valid when a defendant is advised of the
nature and elements of thkarges against him as well as the possible punishment and
understands that he is wang his constitutional rights tavoid self-incrimination, to

confront his accuser, and to hawgury decide his casesee Brady, 397 U.S. at 74%ee

also Bradshaw v. Sumpf, 545 U.S. 175, 183 (2005). fuermore, to be valid, a plea

must not be made based on threats, misrepresentations, or improper pr&nadgsat

755. Here, the record is clethiat the colloquy at the samb change of plea hearing on
March 2, 2011 was very thorough and forntieel basis for a knowing and voluntary plea
based on Pitcher’s sworn testimony.

First, the Court found that Pitaheas competent to enter a pleiea Tr.

(3/2/2011) at 28-29, Crim. Dkt. 449. Pitcher testified that he had adequate time to
discuss his case with his attorney and watisfied with his representatiold. at 30. He
stated that he understood the charges anchthtiireats or promises had been made to

induce him to waive indictmentd. at 31-32. The Court advised Pitcher that based on
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the § 851 information, the mandatenynimum sentence was ten yeald. at 35. The
Court explained the sentencing processluiing the calculation of the guidelines and

the effect of criminal history on the guidelirenge and Pitcher stated that he understood.
Id. at 36-41. The Court reiterated, “Juswsgre clear, there is a ten-year mandatory
minimum on the Count 1.1d. at 43. Pitcher stated that he understdodat 44. The

Court also advised him that a senteatprobation was not available because the
maximum sentence exceedgslyears, and heaged he understoodd. at 44.

After Pitcher testified that he agreed wiitle factual basis of the Plea Agreement,
the Court thoroughly reviewed the various\psions of the Plea Agement, and Pitcher
stated he had reviewed each andrg\provision before signing itd. at 46-49. He
testified that he had not ontgad each provision but had epportunity to review the
provisions with counsel, th&e fully understood each provision before signing the Plea
Agreement, and that he understood that heNaded some or all of his rights to pursue
habeas corpus reliefd. at 49-50.

Most importantly, as relevant heretdRer testified that no one had made any
promises other than those in the Pleae&gnent to induce him to plead guiltyd. at 50-
51. The Court then probehat issue by inquiring:

Now . . . I'm asking you for an integration agreement, that
whatever was discussed eaoly throughout the negotiations
has been integrated into thkea agreement so there is

nothing else, no side deals, nothing left that you agreed upon

but somehow didn’t find its weinto the plea agreement; is
that correct?
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Plea Tr.(3/2/2011) at 51. Pitcher respded, “That’s correct.”ld.

After restating that the Court is notural to accept the Government’s sentencing
recommendation and that it has the authdatgiepart from the guidelines and impose a
sentence shorter or longer than that calledyjothe guidelines, the Court advised Pitcher
that he could not withdraw his plea evethié sentence imposed was greater than the
guideline rangeld. at 52-53. When the Court agaisked Pitcher iinyone had made
any prediction or promise &3 what his sentence would be, he replied, “No, Your
Honor.” Id. at 53.

Statements made in open court attiime of a plea carry a strong presumption of
verity and are entitled to great weigl@hizen v. Hunter, 809 F.2d 560, 562 (9th Cir.
1986) (citingBlackledge v. Allison, 431 U.S. 63, 73-74 (1977)ee also United Sates v.
Kazcynski, 239 F.3d 1108, 1114-15 (9th Cir 20013ybstantial weight” must be given to
in-court statements). Evendiigh that presumption is noecessarily an insurmountable
barrier to an evidentiary hearing, the “sulhsst presentation of conclusory allegations
unsupported by specifics iglgect to summary dismissal, ae contentions that in the
face of the record ameholly incredible.” I1d. (citations omitted).

Even if counsel had erroneously adviggither that he could receive a sentence
of less than ten years, the Court corrected ¢nror and thus Pier was not prejudiced
by that erroneous advicé&ee United States v. Thornton, 23 F.3d 1532, 1533 (9th Cir.
1994) (per curiam)See also United Satesv. Valencia, 2014 WL 5454462t *3 (S.D.

Cal. Oct. 27, 2014) (citations omitted).
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The Plea Agreement, plea colloquy, &tther’'s sworn testimony during the plea
hearing amply demonstrate that Pitchesweell aware of the ten-year mandatory
minimum sentence. The Plea Agreemerat ha cooperation provision that would
suggest the possibility @ lower sentence. The Court samthing that would indicate to
Pitcher that there was a possibility of a lowentence. Therefore, the waiver is binding
unless the plea was induced by the allageéfective assistance of counsel.

2. I neffective Assistance of Counsel

A.  Withdrawal of First Plea

Pitcher contends that counsel was ingffee (1) in advising him to withdraw his
first plea because it precluded him from ever ireog a substantial assistance departure,
and (2) in failing to facilitate cooperatiorfaits. To the extent that the alleged
ineffectiveness at this stage coulddomstrued as havirgpme bearing on the
voluntariness of his second plea entered awgear later, the Court will address the
claim.

As stated above, Pitcher had secomditfints after entering the first plea because,
despite the Plea Agreement, the Governmedtriad indicated after the plea hearing that
it would move for an allegedly promised felevel substantial assistance departure.
Indeed, Pitcher’s concerns were likely wielitnded given that the Government did not
respond to his Motion to Whdraw with assurances that such a motion would be

forthcoming.
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The Court notes that, despite Pitcher’s claims, a 8 5K1.1 motion was not a
foregone conclusion at the time of the fpkta hearing. AUSA Fica did not say that
Pitcherwould qualify for relief. Rather, he saidwj]e anticipate that Mr. Pitcher — Mr.
Pitcher has provided substahtasistance to date, and amicipate that he will continue
to do so.If he continues to do so, in complianwith the plea agement, it's the
government’s anticipation that he will qualifor the provision®f § 3553(e), and the
mandatory minimum sentence will essentidcome null and void and the guideline
sentence will control.”Plea Tr. (5/25/2010) at 5 (emphasis added).

At the plea hearing, Judge Bush refdrte his discussion at the start of the
hearing “about theossibility that there might be an oppanity for you to avoid the
mandatory life prison sentence, based upomdkghility for the Court to accept the
government’s recommendation for subbhsed upon cooperation, but thems
guarantee of such.” Plea Tr. 5/25/2010 at 17 (emphasis added). He asked Pitcher if he
understood, and Pitcher respoddieat he did. He asked if the fact that there was no
guarantee of the departure affected his decias to whether or not to plead guiltgl.
Pitcher replied, “No, Your Honorlt's what we need to do.Td.

Judge Bush also statder in the hearing,|f you cooperate with the government
and provide substantial assistario investigating authorisethe sentencing judge is
permitted, but not required to imposeentence below the recommended guideline
range.” Id. at 33 (emphasis added). He reminded Pitcher once more that the Court was

not bound by any recommendats of the Governmentd. 35. Pitcher stated under oath
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that he was aware that it was the Goweent’s decision whether to move for the
departure and the Court’sguogative to deny the motion.

It is apparent from the record thavgn Pitcher’s vacillatin, and presumably
knowing that a departure was not forthcogiAttorney Swafford employed a different
strategy to lessen Pitcher's sentencing exfosAttorney Swaffad sought to have
Pitcher’s statements to Detees Skinner and Kemp suppredselhat he failed in this
effort does not render his performance defitié®trategic choices made after thorough
investigation of law and factelevant to plausible optiorae virtually unchallengeable.”
See Cox v. Ayers, 613 F.3d 883, 893 {9 Cir. 2010) (citingtrickland, 466 U.S. at 690
andUnited States v. Mayo, 646 F.3d 369, 378®th Cir. 1981) (pecuriam)). Indeed,
considerations surrounding these stratepmaes in the pre-trial context “make strict
adherence to th@&rickland standard all the more essehtidnen reviewing the choices an
attorney made at the plea bargain stag&émo, 131 S.Ct. at 741.

Pitcher’s claim that withdrawing his firplea precluded him from ever receiving a
substantial assistance departure is basel4sle in any give case the Government
may be more likely to move for a substahtissistance departure based on a defendant’s
cooperation earlier in a case, there is rahjtition against offering or making such a
motion at a later time with or without a Plagreement. Indeed, § 3553(e) motions can
be made even after a conviction under certain circumstageeged. R. Crim. P. 35(b).
Most significant about this Hlow claim, however, is thaRitcher does not state what

information or assistance k&l or could have provideagainst another person that
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would have prompted the Government to stekdeparture. He argues that counsel had
a duty to facilitate cooperation rather thaithdrawal of the plea. However, that
facilitation cannot occur without a defendarmiossessing and beinvilling to provide
such information. As stated above, Pitchas not alleged whatformation he would
have provided or even thlae had information to provide. His bald assertions
unsupported by specifics are not sufficiBmwarrant an evidentiary hearing.
At sentencing, AUSA Ficaxplained his decision nti file a 8§ 5K1.1 motion:
Your Honor, Mr. Pitcher did provide some limited
information, more with regart his own involvement in this
case than anything, early on in this case. The problem with
that information, Your Honolis it was just very much not
useful to us at all. And to ¢hextent that Mr. Pitcher provided
information about other people athinformation, as well, was
not useful for several reasonBirst of which, Mr. Pitcher has
recanted many of the statemethtst he made in this case.
Secondly, Mr. Pitcher withdrew his plea agreement,
and the put us in a position efe, quite frankly, we couldn’t
rely on the fact that he was a potential witness for us.
Sent. Tr. at 183. It was Pitcher’s failure fwovide information that qualified as
substantial assistance — not counsel’s adgisiithdrawing the plea — that precluded a
§ 5K1.1 motion and departure.
Finally, and most importantly, had Pitchet withdrawn his first plea, and had
the Government determined that Pitcher hadprovided substantial assistance, or had

the Court not granted any 8 5K1.1/8§ 3553(®fion made by the Government, the Court

would have been required to impose the nadmy life sentence. In any event, even if
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the Government had filed a 8§ 5K1.1/8 3553(mtion, it is unlikely that Pitcher’s
sentence would have been less than ten gwaes that the Court sentenced him to 144
months despite havirtpe discretion to sentence himas little as ten years.
Furthermore, because the statutory mimmmf life was greater than the otherwise
applicable guideline range, the departure pemild have started from that life sentence
rather than from thguideline range See United Satesv. Auld, 321 F.3d 861, 866 (9th
Cir. 2003). See also United Sates v. Jackson, 577 F.3d 1032 (9th Cir. 2009) (applying
Auld postBooker). In other words, the Court wouleht have used the guideline range of
151-188 as a starting point for the departurbus, the guideline range after the allegedly
promised four-level departure would havebe&onsiderably higher before consideration
of any mitigating factors, and the likelihotitht he would have received the less than
five-year sentence he allegedly expected at the time is virtually nil.

The Court finds that, under the circuarstes, Mr. Swafforavas not ineffective
for advising Pitcher to withdraw his first plead to proceed with éhmotion to suppress.
After losing the motion to suppress, he négetl a second Plea Agreement to a lesser
charge with a substantially reduced mandatory minimum. The Court can find neither
deficient performance nor prejudice for aglmg Pitcher to withdraw his first plea.

B. Second Plea

Pitcher claims that Attosy Swafford was deficierior advising him to plead
guilty to the reduced charge @ he knew or should hakaown that Pitcher’s sentence

would be at least ten yearwvgn the § 851 Information andetfack of a § 5K1.1 motion.

MEMORANDUM DECISION AND ORDER - 23



Whether or not counsel’'s performance wacgent is irrelevant if there was no
prejudice as both d@rickland’'s prongs must be met to leatitled to relief. In evaluating
an ineffective assistance abunsel claim, a court maypwsider the performance and
prejudice components of tiRrickland test in either orderSrickland, 466 U.S. at 697.

To the extent that Pitcher claimattttorney Swaffordnduced him to plead
guilty by advising that his sg¢ence would or at least coldé under ten years, the claim
must fail. First, as stateabove, Pitcher offerso evidence or documentation in support
of the claim. See Valencia, 2014 WL 5454462 at * 3 (nognthat Petitioner presented no
evidence of an alleged promise of a fivetygentence and his assertion was undermined
by the plea hearing transcriptpecond, despite his assertiaaghe contrary, as the
record reflects and as discussed above, Pitcher knew that the mandatory minimum
sentence was ten years. Third, any defmyeat the time of the plea was cured by the
Court’s plea colloquy.

Pitcher also claims that the Court lechito believe at the plea hearing that he
could receive relief from the mandatory minimufde refers to Judge Bush’s and AUSA
Fica’'s statements at the first plea heathmgj the cooperation provision would render the
statutory minimum “null and vdi’ and claims they led him to believe that a ten-year
sentence was not a foregone conclusiBiea Tr. (5/25/2010) at 5; 17. That Pitcher
would remember those statements fromaring 18-months earlier and rely on those
statements in pleading thecead time without a cooperati agreement is simply not

credible.
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Even if Pitcher did believe initially tha sentence below the mandatory minimum
was still possible, the Court’s colloquy at #exond plea hearingna Pitcher’s responses
belie that claim. He knew at the timedmtered the second plea that the second Plea
Agreement did not contain a cooperation pravis Therefore, he would not have any
basis for believing that the ten-year mandatainimum would be “null and void.”

Pitcher also claims that general statemémnsCourt made dhe second change
of plea hearing led him to believe that thenat@ory minimum could be avoided. Pitcher
states that “the Court mentioned in pagdhat the count under discussion carried a
mandatory minimum sentence of ten yeard’ibwas not explained that he would spend
ten years if he pleaded guily 2255 Mem. at 3. He continues “[i]n fact, the Court made
statements during the colloquy that would leagasonable man in his shoes to believe
that he had an opportityi to receive a ‘no prison’ sentea and indications that he could
receive relief from a harsh sentence because of coopera§@235 Mem. at 4; 7-8.
Pitcher is grasping at straws. The Carphasized that its comment was simply an
example of a departure when speaking inegal terms about the sentencing process.
Sent. Tr. at 39; 52. It separately advised Réc of the mandatory minimum specifically
applicable to his casesent. Tr. at 35; 43-44. Pitcher knethat there was no cooperation
provision in the second Plea Agreement. kiHew that any predictioof counsel as to his
sentence was just thaimd not a promise.

Finally, even assuming Attney Swafford’s performare was deficient or the

Court’'s comments created some confusionheits “post-hoc” claim that he would have
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gone to trial if he had known his sentencauld be at least ten years is not sufficient to
establish prejudice. In guilty plea situatiopart of the prejudice inquiry focuses on the
likelihood of receiving different advice armore favorable outooe at trial than a
defendant got as a result of the guilty pl&ae Hill v. Lockhart, 474 U.S. 52, 59 (1985).
See also DeRoo v. United States, 223 F.3d 919, 925-26 (8tir. 2000) (defendant’'s
assertion that he would have gone to tria hes counsel not failed to file a motion to
dismiss did not establish prejudice whtrere was no reasonable probability that the
motion would have been successful).

Here, Pitcher had already failed in his ef$do have his statnents suppressed.
And, at the very least, the three co-Defaridavho testified for the Government at the
sentencing hearing and whdsstimony corroborated Pitchesgatements would have
testified at trial. There is n@asonable probability that he wduiave prevailed at trial.

Because Pitcher cannot shawcured error or prejudice, his claim of ineffective
assistance of counsel at the@®t plea stage fails to meet t#eickland standard.

CONCLUSION

Pitcher was obviously ambivalent abeutering a plea of guilty. However, it was
ultimately his choice to do so. He dideeen after the Court, well aware of his
ambivalence, specifically stated on two occasibias it encourages trials in situations
where a defendant has reservations abisuguilt or difficulty accepting or admitting

that he has done what the Government has accused him of $eefglea Tr. (3/2/2011)
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at 16-17; 24-25. That the sentence imposad greater than he expected does not
constitute grounds for relief.

It is very disturbing that Mr. Sviford erroneously thought at the time he
submitted the sentencing memorandum arehet the beginning of the sentencing
hearing itself, that mitigating factors or attaacn Pitcher’s prior convictions could allow
a sentence of less than ten yweand perhaps even a senteoicprobation. No doubt,
Pitcher was optimistic that le®uld receive such a favorable sentence based on counsel’s
arguments. However, Pitcher had been advidehe mandatory minimum by the Court,
in the Plea Agreement, and in the 8 851 Information, and he knew that there was no
possibility of a substantial assance departure. Asidefm Mr. Swafford’s significant
misconception, he advocatedestuously for his clientral ultimately secured a Plea
Agreement to a charge withsubstantially reduced statutory minimum. Although his
arguments in mitigationould not result in a sentencele$s than ten years, they did
result in a slight variance and saved Pitdham a sentence in the range of 151-188.
Overall, he obtained a good result under the circumstances.

Pitcher’s conclusory, speculative, andupported assertions do not warrant an
evidentiary hearing. He has not statedaanclifor relief pursuant t88 U.S.C. § 2255.
The Government’s Motion tDismiss is granted.

CERTIFICATE OF APPEALABILITY
A § 2255 movant cannot appeal from thaidkor dismissal of his § 2255 motion

unless he has first obtained a certificatambealability. 28 U.S.& 2253(c); Fed. R.
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App. P. 22(b). A certificate of appealabiliyll issue only whera movant has made “a
substantial showing of the denial of a consmioal right.” 28 U.S.C. § 2253(c)(2). To
satisfy this standard whehe court has dismissed a § 2255 motion (or claims within a
§ 2255 motion) on proceiral grounds, the movant must show that reasonable jurists
would find debatable (1) whether the court wasect in its procedural ruling, and (2)
whether the motion states a valid claintloé denial of a constitutional righ8ack v.
McDanidl, 529 U.S. 473, 484 (2000). Wheretbourt has denied a § 2255 motion or
claims within the motion othe merits, the movant must show that reasonable jurists
would find the court’s decision on the ntg to be debatable or wrondd.; Allen v.
Ornoski, 435 F.3d 946, 951 (9th Cir. 2006).

After carefully considering the record and the relevant case law, the Court finds
that reasonable jurists would not find tBeurt’s rulings on Pitcher’'s motion to be
debatable or wrong.

ORDER

IT ISORDERED:

1. The Government’s Motion tBismiss (Civ. Dkt. 6) iSSRANTED andBart
M. Pitcher’s Motion to Vacate/Set Ae/Correct Sentence Pursuant to 28
U.S.C. § 2255 (Civ. Dkt. 1And (Crim. Dkt. 462) i® SMISSED.

2. Bart M. Pitcher’s Motion for Hearing (Civ. Dkt. 11)MOOT.

3. No certificate of appealability shall issu Pitcher is advised that he may

still request a certificate of appeailéip from the Ninth Circuit Court of
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Appeals, pursuant to Federal Rule of Appellate Procedure 22(b) and Local
Ninth Circuit Rule 22-1. To do so, imust file a timely notice of appeal.
4. If Pitcher files a timely notice of apgl, and not until such time, the Clerk
of Court shall forward a copy of thtice of appeal, together with this
Order, to the Ninth Circuit Court of Appeal The district court’s file in this

case is available for review onlinevatvw.id.uscourts.gov

DATED: February 24, 2015

[SAv N I,SNWMM
B. Lylan inmill

Chief Judge
United States District Court
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