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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

TIM SANTILLANES,
Case No. 4:12-CV-000627-EJL
Plaintiff,
MEMORANDUM DECISION AND
V. ORDER

UNION PACIFIC RAILROAD
COMPANY,

Defendant

This matter is before the Court on Rk#F Tim Santillanes’ (“Plaintiff”) Motion
for Partial Summary Judgmegidkt. 25), Plaintiff’'s Motion to Strike Affidavit filed in
Opposition to Motion for Summary Judgniébkt. 41), Motion fo Leave to File
Declaration of Tim Santillanes (Dkt. 46), adaint Motion to Contiue Trial (Dkt. 58)"

The parties have submitted thbriefing on the motions and the matter is now ripe
for the Court’s review. Having fully revieweHte record herein, the Court finds that the
facts and legal arguments are adequately predaem the briefs antecord. Accordingly,
in the interest of avoiding further delay, dmetause the Court consluely finds that the
decisional process would not bignificantly aided by oral argument, the motions shall

be decided on the record before this Court without oral argument.

! The Court has not considered eitheififf’s Motion in Limine (Dkt. 33) or
Defendant’s Motion in Limin€Dkt. 39). The Court will rulen such motions during or
shortly before trial.
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l. Factual Background

Plaintiff began working for Defendant idm Pacific Railroad Company (“Union
Pacific”) in 1978. (Dkt. 26-3p. 10, Il. 10.) On January Z010, the day of his accident,
Plaintiff was working as an ECgeometry car (“EC-4") operatdr(Dkt. 26-1, ¥ 1);
(Dkt. 36, p. 5.) The EC-4 srail-bound test car. (Dkt. 3¥,4.) The EC-4 is about 86
feet long and weighs apptimately 100 tons.ld.) Geometry cars like the EC-4 can be
self-propelled, and can also be towed by a locomotikk) On the day of Plaintiff's
accident, the EC-4 was self-propelfedid.) Geometry cars su@s the EC-4 are not a
part of Union Pacific’s through-freight transpation service, and are not designed to pull
or haul freight or equipmentld(, 1 12.) On the day of Pldiff's accident, the EC-4 was
not pulling or haling anything. [d.)

On the day of his accident, Plaintiff ane tfest of the EC-4 crew and supervisors
stopped to re-fuel near Gaviota, Califorroa, Union Pacific’s track near milepost 336.

(Dkt. 26-1, 1 2.) Union Pacific’s track ruparallel to the Pacific Ocean, and the EC-4

2 “EC” stands for evaluation cafDkt. 26-3, p. 29, II. 10.)

® The EC-4 is used to capauinformation about the condition of the railroad tracks
and the railroad right of way for track me&nance purposes. (Dkt. 37, 5.) The
geometry cars can measure and test track ggymail wear, rail head profile, and rall
cant. (d.) A video system on board the geomeiay takes a digital video of the railroad
right-of-way. Tunnel lasers maa® the track centers of adjatéracks, as well as ballast
profiles. (d., 1 5.) Each geometry car has fourtseats arranged in rows and slightly
elevated, such as in a theatdd.,( 8.) Two operators sit in the front of the cab. One
operator drives while the other operator entexsk data, speed limit changes, location of
bridges, mile posts, tunnelsgsals, and other such datdd.] In the interior of the
geometry car, there is a kitchen area, amaer room, a restroom, a generator room, a
small tool room, and a small supply storage rooiu., {] 9.)
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stopped on the track a few hundigards away from a cliff.1q.) Plaintiff had to urinate
during the re-fueling stop, and, after exitithg EC-4 after another employee asked him
for assistance outside the mamh) Plaintiff stopped to heve himself about 4-6 feet

away from the cliff. (Dkt. 1, 9; Dkt. 26-1, {1 5-6.) AftePlaintiff relieved himself, he

was returning to the EC-4 whéime ground beneath him collapsed. (Dkt.26-1, 16.) As a
result of the collapse, Plaintiff fell appdmately 100 feet to the beach below and
sustained severe injuries, including a broken, dislocated shoulder, torn rotator cuff,
lacerations, four broken ribsprained ankles, road rasindaabrasions on his head and
back. (Dkt. 1, §13.)

Plaintiff alleges that he chose to ur@autside—rather than returning inside to
use the toilet compartment thfe EC-4—because the EG4oilet compartment was
unsanitary. Specifically, the E€s lavatory utilizes an einerator system that burns
human waste. (Dkt. 26-1, 1 38s a result, the lavatory pduces smells of burnt liquid
and solid human waste so odoriferous employees cannot uk®)it.F@rther, the toilet
frequently overflowed. I¢.) As a result of the terrible smells produced by the EC-4
lavatory, Plaintiff alleges Union Pacific allodiés employees to goutside of the test
car to relieve themselves, and that this waisa violation of Union Pacific’s rules or
regulations. Id., 1 4.) Moreover, Plaintiff claimisis supervisor, Andrew Gonzales
(“Gonzales”), relieved himseih approximately the samedation 4-6 feet from the edge

of the cliff a few minutes before &htiff relieved himself there.Id., 1 5.) Finally,
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Plaintiff notes Union Pacific was awareetlocation where the EC-4 stopped on the
tracks was a dangerous afefld.)

In the instant motion, Bintiff seeks partial summgajudgment finding Union
Pacific violated the Locomotive InspectiontAd9 U.S.C. § 20701, in failing to provide
a sanitary lavatory on the E€ and that such failure cadPlaintiff's injuries.

STANDARD OF REVIEW

Motions for summary judgmemtre governed by Rule %6 the Federal Rules of
Civil Procedure. Rule 56 provides that juagnt shall be granted if the movant shows
that there is no genuine dispate to any material fact aidat the movant is entitled to
judgment as a matter of law. Fed. R. Civb8(a). According to Ra 56, an issue must
be both “material” and “genne” to preclude entry of summgjudgment. An issue is
“material” if it affects theoutcome of the litigationHahn v. Sargent23 F.2d 461, 464
(1st Cir. 1975). That is, a material fact is din&t is relevant to an element of a claim or
defense which might affect the outcome ofshé&. The materialitypf a fact is thus
determined by the substantive laovgrning the claim or defens@.W. Elec. Serv., Inc.

v. Pacific Elec. Contractors Ass’809 F.2d 626, 630 {9 Cir. 1987) (citingAnderson v.

* Union Pacific disputes many of theskeghtions, claiming there is no evidence
that Union Pacific employee®uld not use the lavatory ¢euse of an odor, nor that
Union Pacific was aware of such odor. (D&®, p. 5.) Union Pacific also challenges
Plaintiff's characterization of the odorqutuced by the incinerator and maintains the
toilet did not overflow. Id., pp. 6-7.) Union Pacific alstisputes both that Gonzales
was Plaintiff’'s supervisor and that Gonzalemated in approximately the same location
as Plaintiff shortly befor@laintiff's accident. Id., pp. 7-8.) Finally, Union Pacific
claims the evidence does not support Plgistallegation that Uron Pacific was aware
the location of the accident was a dangerous atdg. (
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Liberty Lobby, InG.477 U.S. 242 (1986)). Disputes ougelevant or unnecessary facts
will not preclude a grant of summary judgmeid.

On the other hand, an issue is “gemiiwhen there issufficient evidence
supporting the claimed factual dispute . . . fguiee a jury or judge to resolve the parties’
differing versions of ta truth at trial.” Hahn, 523 F.2d at 464 (quotirfgrst Nat'l Bank
of Ariz. v. Cities Serv. Co391 U.S. 253, 289 (1968)). Because factual disputes are to be
resolved at trial, in rufig on summary judgment motiqriee Court does not resolve
conflicting evidence with respeto disputed material fagtnor does it make credibility
determinations.T.W. Elec. Serv., Inc809 F.2d at 630. Such determinations are within
the province of the factfinder at trial.lherefore, when deciding a motion for summary
judgment, “the judge must view the egitte in the light mogavorable to the
nonmoving party.”ld.

Pursuant to Federal Rule of Civil Peature 56(a), a party may move for summary
adjudication on part of a claior defense. The standard that applies to a motion for
summary adjudication is treame as that which apgi¢o a motion for summary
judgment. SeeFed.R.Civ.P. 56(a)ylora v. Chem-Tronigsl6 F.Supp.2d 1192, 1200
(S.D. Cal. 1998). Accordingly, the Cdumay grant summargdjudication upon a
showing that there is no genuine issue aapmaterial fact and the moving party is
entitled to judgment as a matter of law. HedCiv. P. 56(c). The moving party bears
the initial burden of demotrsiting that it is entitled to summary adjudicatigalickes v.

S.H. Kress & Cq 398 U.S. 144, 157 (1970). The burdken shifts to the nonmoving
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party to show that summary judgment is not appropri@edotex Corp. v. Catretd 77
U.S. 317, 324 (1986).
DISCUSSION

A. Legal Framework

Plaintiff brings this suit under the Federal Employers Liability Act (“FELA”), 45
U.S.C. 8§ 5let. segand the Locomotive Inspection ¢LIA"), 49 U.S.C. § 2070%et.
seq® Under FELA, a railroad carrier is liabier injury to anemployee resulting “in
whole or in part” from the negligence of tbarrier. 45 U.S.C. 8 51. The Supreme Court
has recognized a “relaxed staralaf causation” under FELACSX Transp., Inc. v.
McBride 131 S.Ct. 2630, 2636@21). Thus, although a ER plaintiff must offer
evidence providing the commdaw elements of negligence, the quantum of evidence
that suffices in FELA cases is signifiggnlower than in odinary tort cases.
Specifically, a railroad carrier will be found bave violated FELAvhere its negligence
played any part, however smalti,the injury or death whicls the subject of the suit.
Rogers v. Missouri Pac. R. C&52 U.S. 500, 506 (1957)ytder [FELA] the test of a

jury case is simply whethdine proofs justify with reasaime conclusion that employer

> Although Plaintiff's complint does not list violation of the LIA as a separate
claim, the facts supporting Plaintiff's FEL&aim are the same as those supporting an
LIA claim. Further, safety statutes sucltlas LIA do not create an independent cause of
action, but supplement FELA by imposing m@iroads an absolute and continuing duty
to provide safe equipmenhatson v. Burlington Northern Santa Fe. R.R10 F.3d
1233, 1235 (10th Cir. 2001). A claim for alation of the LIA mst accordingly be
brought under FELAId.; see also Urie v. Thompso#47 U.S. 163, 188 (1949) (the LIA
does not purport to confer any independdégtit of action upon ijured employees).
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negligence played any part, eviie slightest, in producing the injury or death for which
damages are sought.”).

While the basis of liability under FELA isegligence, certain safety statutes
impose strict liability on raitvad carriers for violation afafety standards. The
employee’s contributory negligence and asstuonpof the risk are precluded as defenses
where the railroad’s violation of a statute eeddor the safety of employees contributed
to the injuryor death of such employe&ee, e.g 49 U.S.C. § 203045ernan v.
American Dredging C9355 U.S. 426, 433 (1958). Thusce a safety law violation is
established, the injured worker is entitledstonmary judgment evahough the worker
may have also violated a similar safety lad@. The federal safety staes at issue in this
case are the LIA and the Fede®alfety Appliance Act (“FSAA”f,49 U.S.C. § 2030ét.
seq The FSAA and LIA are regarded as amendments to FELA which provide additional
public protection and facilitate employee recovddyie v. Thompson337 U.S. 163, 189
(1949).

The FSAA requires railroads to equipyarehicle used on a railroad line with

basic safety equipmehtThe carrier’s failure to providsuch safetygpliances, or the

® The FSAA was formerly codified at 45 UCS.§ 1 and is frequently referred to as
the Safety Appliance Act.

’ In general, rail cars must be equippethveiutomatic couplers, secure sill steps,
efficient hand brakes, secure ladders andinghboards when required by the Secretary,
if secure ladders are required, secure handlwldsab irons on car roofs at the top of
each ladder, and standard height drawbdgsU.S.C. § 20302(a)(1)-(3). Locomotives
must be equipped with adededrakes to their driving vaels and appliances necessary
to operate a train brake systedd U.S.C. § 20302(a)(4).
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failure of these appliances to perform, is a violation of federal law, giving rise to a FELA
cause of action. Once a violation of theARShas been established, the only remaining
iIssue is whether the violat played any role in produd the plaintiff's injury. Myers v.
Reading Cq 331 U.S. 477, 482-83 (1947).

Under the LIA, a locomotivenay only be used on a railroad line when “its parts
and appurtenances...are in proper condiind safe to operate without unnecessary
danger of personal injury.29 U.S.C. § 20701(1). The Setary of Transportation (the
“Secretary”), acting through the Federal Raald Administration (“FRA”), is responsible
for the administration and enforcement afrcad safety laws, including the LIAd.,

§ 20702, 20703(a).

Acting under its statutory authorjtthe FRA has promulgated Railroad
Locomotive Safety Standards (“Standardstp C.F.R. 229. T Standards establish
requirements governing the inspection, dessguipment, and operation of locomotives.
One such requirement is tHatomotives must be equipp®dth a sanitary toilet for use

by employees while on dufy49 C.F.R. § § 229.137 and 229.139. Unlike the LIA, the

8 Pursuant to 49 C.F.R. § 229.5, “sanitary” means:

[L]acking any condition in which any sigretnt amount of filth, trash, or human
waste is present in such a manner thaaaonable person would believe that the
condition might constitute a health hazavdpf strong, persistent, chemical or
human waste odors sufficient to detee 0$ the facility, or give rise to a
reasonable concern with respezexposure to hazardofisnes. Such conditions
include, but are not limited to, a toilet biofiled with human waste, soiled toilet
paper, or other products used in the tal@mhpartment, that are present due to a
defective toilet facility that will not flus or otherwise remove waste; visible
human waste residue on the floor or toilettdbat is presemtue to a toilet that
(Continued)
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FSAA does not contain a statutory or regaigtprovision requiring sanitary lavatory
facilities.

The LIA is only applicable to locootives, while the FSAA applies more
generally to railroad vehicles used on raittdiaes. 49 U.S.C. 88 301 to 20306. The
FSAA defines “vehicle” as “a car, loowtive, tender, or similar vehicle fd.,

§ 20301(a). By contrast, the LIA does notirke “locomotive.” However, the Standards
expressly exclude “specialized mainteoa equipment” from the definition of
locomotive under the LIA.Specifically, 49 C.F.R. 229.5 provides:

Locomotive means a piece of on-track equipna¢nér than hi-rail, specialized

maintenance or other similar equipment

1. With one or more propelling motatesigned for moving other equipment

2. With one or more propelling motadssigned to carry freight or passenger

traffic or both or

3. Without propelling motors butitkh one or more control stands.

49 C.F.R. 229.5 (emphasis added).

Although the Supreme Court has held #5AA and LIA should be read and
applied togetheiJrie, 337 U.S. at 189, to recover fawiolation of either the FSAA or
the LIA, a plaintiff must show that theilr@ad maintained equipment covered under the

statute in a defective or unsafe condition, arad the plaintiff suffeed injuries in whole

or in part from the statutory violatiorT.ootle v. CSX Transp., In&Z46 F.Supp.2d 1333,

overflowed; an accumulation of soiled papmwels or soiled toilet paper on the

floor, toilet facility, or sink; and accumulan of visible dirt or human waste on

the floor, toilet facility, or sink; and stng, persistent chemical or human waste
odors in the compartment.
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1341 (S.D.Ga. 2010) (citingichards v. Consol. Rail Corp330 F.3d 428, 432 (6th Cir.
2003);see also Mosco Baltimore & Ohio R.R 817 F.2d 1088, 109#th Cir. 1987) (A
railroad carrier cannot be held liable underlih® for failure to install equipment on a
locomotive unless the omitted equipmenteguired by applicdb regulations or
constitutes an integral or essentialtjpd a completed locomotive).
ANALYSIS

In order to grant Plaintiff’'s Partial Mion for Summary Judgnme, the Court must
find as a matter of law that the EC-4 wasactimotive,” that Union Pacific violated the
LIA by providing an unsanitary lavatory, @ihat this violation was the cause of
Plaintiff's injury. Szekeres v. CSX Trangimc., 731 F.3d 592, 599 (6th Cir. 201%3).
Although the Court notes there appear talisputed material facts precluding summary
judgment as to thiatter two element¥ the Court need notldress such elements
because it finds the EC-4n®t a locomotive under the Alas a matter of law.Steer v.
Burlington N. Inc, 720 F.2d 975,977, n. 4 (8th Cl1983) (whether the LIA applied was a
guestion of law for the districtourt) (applying the Boiler Bpection Act, the precursor to

the LIA).

® Plaintiff relies uporSzekerebecause the court there held a railroad breached the
LIA when it failed to provide a sanitaryMatory and that sucfailure caused an
employee injury when he exdehe locomotive to relievkimself, and slipped on mud
the railroad had failed to cover with ballagDkt. 26, pp. 6-7.) However, as Union
Pacific notesSzekeremvolved the condition of a lat@ary on a locomtive, not on a
“specialized maintenance vehicle,” suahthe EC-4. (Kt. 36, p. 10.)

19 See supra text accompanying note 4.
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Courts interpreting the LIA have “casgently held that a vehicle will be
considered a locomogvonly if it is usedas a locomotive."Garcia v. Burlington N.R.
Co., 818 F.2d 713, 715 (10th Cir. 1987(citing Baltimore & O. Ry. v. JackspB53 U.S.
325, 329 (1957)Hoffman v. New York, N.H. & H.R,F4 F.2d 227, 232 (2d Cir. 1934);
Duchsherer v. Northern Pac. Ry#81 P.2d 929, 93@Vash.App.1971)). IGarcia, the
Tenth Circuit noted the cases finding the Ligphacable reveal two requirements: first,
the vehicle must operate on railroad trd&kand second, it mugerform a locomotive
function. Id. The EC-4 meets the first criteriadagise it operated on railroad tracks.
The critical issue is thus whether tBE-4 performed a “locomotive function.”

TheGarcia court and numerous other courts hhedd that vehicles that push or
pull railroad cars along railroad trackerform locomotive functiondd. In Garcia, the
court considered whether a Tamper, a elehilesigned to align tracks, could be
considered a locomotive. Wh performing its function aligning tracks, the Tamper
utilized two metal apparatus: a projectoggy pushed along the track and a receiver
buggy permanently installed dime rear of the Tampetd. However, the buggies were
an integral part of the Tamper’s speciaside; without the projdor buggy and receiver

buggy, the Tamper could not carry out its kratigning tasks. The Tamper did not haul

! Garciawas also decided under the Boiler Inspection Act.

2 The operating on railroad tracksjurement was first defined Mazzucola v.
Pennsylvania R.R281 F.2d 267 (3€ir. 1960), in relation to a caterpillar that was used
to push and pull railroad cars to and fromading dock. The Thar Circuit held that,
because the caterpillar “runs on its own tsactot those of the railroad,” it was not a
locomotive. Id. at 268-69.
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or push any vehicles other than thegbies while performing its function. Ti&arcia
court thus determined “theushing and pulling done byegframper is not the same
conveyance pushing or pullingmaally done by a locomotive.Id. at 716. The court
further explained:

[A]ny pushing or pulling at the job site iistegral to the Tamper’s special work

site function...the Tamper must haveatgpurtenances to perform its specialized

function. Therefore, we concludeat the Tamper performs no locomotive
function, even though it operates on a ratdrtack. While we recognize that the

[LIA] should be liberally construed, itsogerage cannot be exigded indefinitely.

For purposes of the [LIA], the Tampemst a locomotive. 8Bice the Tamper is

not a locomotive, defendant is not subje; and plaintiff cannot recover under,

the [LIA].
Id. at 720.

Courts interpreting the term “locomody’ under both the LIA and FSAA, have
also determined the fact that a vehmpeerates on railroad treg is not enough to
establish that the vehicle is a locomotitlee vehicle must also perform locomotive
function. For instance, id.S. v. Fort Worth & Denver City Ry. C@1 F.Supp. 916
(N.D. Tex. 1937), the court osidered whether defendant railroad violated the FSAA by
operating a steam locomotive crane on #sks without equipping the crane with a
power driving wheel brak€. Defendant railroad was erged in construction upon its

train line. In conveying the heavy bouldeexsded for the cotrsction work from the

switch to the construction sjtdefendant utilized a steanctamotive crane to haul cars

3 The defendant was charged with violgt& 1 of the former Safety Appliance
Act, which provided, “[iJt shk be unlawful for any common carrier engaged in interstate
commerce by railroad to use on its line any tonotive engine in moving interstate traffic
not equipped with a power driving-wheebke and appliances for operating the train-
brake system[.]"ld. at 917.
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loaded with the boulders to the site, unlttael boulders where they were needed, return
to the switch, pick up othears loaded with boulders, and move them to the construction
site. Defendant railroad arguexter alia, that the crane was nattocomotive within the
meaning of the FSAA becautiee operations it performed were not train movements.
The court agreed that “whitbe equipment is being usedasrane, and moved about at
the scene of construction, it is still @aoe and does not become a locomotiveld]’ at
918. However, when the crane was “useldol cars for a distance up to two and one-
half miles from a switch to the scene ohstruction,” it was “beingised for the purposes
for which a locomotive is useahd is a locomotive within th@eaning of the [statute].”
Id. The court concluded, “[w]hile the equipnt is being used aslocomotive it is a
locomotive, regardlessf whatever else it might also beld. UnderFort Worth a
vehicle operates as a locomotive when it f&@alrs loaded with materials on a railroad
track.

In Baltimore & O. Ry. v. Jacksp53 U.S. 325 (1957) (hereinafteattkson),
the Supreme Court considered whether a-foator track car and the four-push truck
towed by it were subject to FSAA couplingdabrake requirements for locomotives. The
Court noted “the controlling factor” in detemmmg applicability of the Safety Appliance
Acts to vehicles in a railroad’s service “iettype of operation fovhich they are being

used.™ 1d. at 329. At the time afespondent’s injury, the railroad was putting the motor

4 plaintiff in Jacksoralleged his injuries were caused by defendant railroad’s
noncompliance with the requiremenfsboth the FSAAand the LIA.

MEMORANDUM DECISION AND ORDER



track car to “locomotive uses in pulling anlabcar used to haul materials, tools and
equipment.”ld. The Court held:
[W]hen the railroad uses this type ofugpment in this manner—regardless of the
label it places on the vehicles—the commaoidhe Acts must be obeyed. The
operation as conducted when the respondestinjured, with a motor track car
equipped with neithgsower nor train brakes pulliren attached hand car with
neither an automatic coupler nor hand lerakas in defiance of the requirements
of the Acts.
Id.
Notably, the Jackson court did not find thetardrack car was subject to the LIA simply
because itouldbe used as a locomotive. Instetiet Court found the LIA applicable
because, at the time of thrgury, the petitioner “was putting the motor track car to
locomotive use in pulling a hd car to haul materiaiools and equipment.Id. at 329.
Other courts have also held that vedscthat push or pulhilroad cars carrying
passengers or some type of cargo or equiprieng railroad tracks are locomotives. In
Hoffman v. New York, N.H. & H.R. C@4 F.2d 227, 232 (2dir. 1934), the Second
Circuit determined a gasoline engine frequen#gd for hauling a long line of cars was a
“locomotive” under the Boiler Inspection Aahd Safety Appliance Act. The Tenth
Circuit similarly held a self-propelled craneed by a railroad to pull two push cars and
push one flat car, loaded with materiab®unloaded and used in conjunction with the

crane, over tracks, “was being opgerhor used as a locomotive” Aichison, T. & S. F.

Ry. Co. v. U. S403 F.2d 211, 212 (10th Cir. 1968)In a personal injury action by

> TheAtchisoncourt held the requirement of the FSAA that locomotives have
“power driving-wheel brakes” was thupicable to the self-propelled cranigl.
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railroad worker, the trial court held, and tBepreme Court of Alabama affirmed, that a
self-propelled burro crane ink@d in an accident waslacomotive withinthe meaning
of the LIA, where the crane operated oifroad tracks, pushingma pulling a tool car
loaded with materials tbe used in conjuion with the cranelllinois Cent. Gulf R. Co.
v. Haynes592 So.2d 536 (Ala. 1993y.In so holding, the cotistated, “the burro crane
runs on the tracks and pushesl pulls a tool car and, thefore, meets the criteria for
being considered a locomotives a matter of law.'Id. at 544. Finally, ilDuchsherer v.
Northern Pac. Ry. Cp481 P.2d 929 (Waskhpp. 1971) the court determined a self-
propelled, one-ton motor car designed to loatity people to thework and, when
coupled with push cart pull around loads ahaterial those people might need in their
work, was a locomotive fqourposes of the LIA. In so holding, tBeichsherercourt
noted that the Interstate Commoe Commission “with its partutar expertise in the area
of railroad regulation,” has also prescritetfunctional definition of locomotive.’ld. at
932-33 (citing 297 ICC 177, 190 (1955); 325 ICC 722 (1965)).

The cases illustrate that whether the LIA lgggpto a particular vehicle, such as the
EC-4, depends on the use of the vehiclee &mployment of the ¥écle at the time of

injury is crucial to determining whether that vehicle is subject to the LIA and to its

'® The lllinois Central Court dtinguished its holding frof@arcia, noting, unlike
the Tamper considered (arcia, the self-propelled crane “does not have a particular
function of its own, as it usually push&gart which is not part of its designd. at 544.
The EC-4, like the Tanmgr considered iGarcia, does have its own function, to evaluate
the railroad tracks for maintenance poses, and, unlike the TamperGarcia or the
crane inlllinois Cent, was not being used to pull or hauy cars on the day of Plaintiff's
accident.
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accompanying regulations. The facts in the present case regarding the use of the EC-4
are undisputed. The EC-4 was being usetbnduct track maintenance activities and

was not pushing or pulling arlyhg at the time of Plairffis accident. Although the EC-

4 can be towed by a locomotive, it wa-peopelled and was not attached to a

locomotive at the tima of the accident. Further, the EGsot designed to pull or haul
freight or equipmeni&nd was not pulling or lding anything on ta day of Plaintiff's
accident. On the day in quiEs and during the atdent, the EC-4 was thus undisputedly
exclusively used as a maintenance vehate was not used asacomotive. The LIA
accordingly does not apply.

The Court understands and appreciatesféusral railroad legislation, including
the LIA, has “the humanitarian purposepobtecting workers and other persons from
harm caused by defectivdlraad equipment,and should accordingly be interpreted
liberally. Duchsherer481 P.2d at 932(citingrie, 337 U.S. 163L.illy v. Grand Trunk
Western R. Cp317 U.S. 481, 486 (1943) (“The [L)Aike the [FSAA], is to be liberally
construed in the light of its prime purpofiee protection of empl@es and others by the
use of safe equipment.”)lHowever, the Court has not |lded, and Plaintiff has not
cited, any case finding that a vehicle, ltke EC-4, which was not pushing or hauling
anything, nor performing any other locomotiuaction at the time of an accident, was a

locomotive for purposeof the LIA.
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Moreover, the definition folocomotive more recentlget forth by the FRA
specifically excludes “specialized maingsce equipment” such as the EC7449
C.F.R. § 229.5 (“Locomotive mesa piece of on-track equipmeather than hi-rail,
specialized maintenanger other similar equipment...”)(emphasis added). The FRA has
established regulations to prevent accidant$ casualties to employees, like Plaintiff,
who are involved “in certain railroadspection, maintenance and construction
activities.” 49 C.F.R. 8 214.1. These regidns apply to “roadway maintenance
machines,” suclas the EC-4® Regulations applicable to roadway maintenance
machines require railroads to adopt “sfieqrovisions for the safety of roadway
workers who operate or worlear roadway maintenamemachines.” 49 C.F.R.
§ 214.341(a). Such provisions address maittetading the training and qualification of
operators of roadway maimance machines, spacing beem machines to prevent
collisions, and maximum working and tragpleeds dependent upon weather, visibility
and stopping capabilities. 49 C.F.R. § 3#4(a); 49 C.F.R. 814.355. Such
regulations do not, however, impose the sani@rgtory criteria required of locomotives

under the LIA.

" The cases discussed herein predia¢ passage of 49 C.F.R. 229.5.

'8 The regulations define roadway maintece machine as “a device powered by
any means of energy other than hand powerhwisibeing used on arear railroad track
for maintenance, repair, construction or msjon of track, bridges, roadway, signal,
communications, or electric traction syster®adway maintenance machines may have
road or rail wheels or may be stationary.” @%.R. § 214.7. The Court finds the EC-4,
which was self-propelled and was used anrtilroad track to perform inspection for
maintenance purposes, is a roadway maintenance machine.
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In sum, the LIA does not apply to the B(hecause it is not a locomotive and was
not being used in a locomotivepaity at the time of Plaintiff's accident. Although, as a
roadway maintenance vehicle, certainAFRegulations apply to the EC-4, the
requirements of 49 C.F.R. §229.1&7d 49 C.F.R. § 229.139(a) thatomotivede
adequately equipped with a #any lavatory facility do notgply to the EC-4. The Court
accordingly denies Plaintiff's Motion for Rel Summary Judgment. Since the EC-4 is
not a locomotive, Plaintiff cannot recover under the LIA. However, Plaintiff may still
recover under FELA, provided lvan establish at trial that Union Pacific was negligent
and that such negligence played a part, fethe slightest,” irtausing his injury.
Szekeresr31 F.3d 592, 602 (quotigSX Transp. v. McBridd31 S.Ct. 2630, 2636
(2011)).

ORDER

Having carefully considered the filings thfe parties and record in this case, and
for the reasons set foretbove, it hereby ORDERED:

1. Plaintiff's Motion for Partial Smmary Judgment (Dkt. 25) BENIED;

2. Plaintiff’'s Motion to Strike Affidavt in Opposition to Motion (Dkt. 41) is

DENIED asMOOT™;
3. Plaintiff's Motion for Leaveo File Declaration of Th Santillanes (Dkt. 46) is

DENIED asMOOT?"

19 plaintiff seeks leave to file a declamtito support his claim that the EC-4 is a
“vehicle” under the FSAA. (Dki#6-1.) However, as set farabove, although the EC-4
may constitute a “vehicle” under the FSAAidtnot a “locomotive” under the LIA.
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4. The Parties’ Joint Motion t€ontinue Trial (Dkt. 58) i&SRANTED for good
cause. The May 12, 2015 jury trial is vacated asdtrior September 29, 2015

at 9:30 a.m. at the Federal Cthause in Pocatello, Idaho.

DATED: March 13, 2015

" AT

5 Bdward J. Lodge ©
’ Unlted States District Judge

29 |n response to Plaintiff'Motion to Strike, Union Rafic amended the offending
portion of the Declaration of Charles N.cRardson regarding whether an EC-4 is a
roadway maintenance machin@kt. 54.) The Motion to Strike is accordingly moot.
Further, the Court did not relypon Mr. Richardson’s cohgsion that the EC-4 is a
roadway maintenance machimedeciding Plaintiff'sPartial Motion for Summary
Judgment.
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