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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

PAMELA HOLLIST, Case No. 4:13-cv-00139-BLW
MEMORANDUM DECISION AND
Plaintiff, ORDER
V.

MADISON COUNTY, a political
subdivision of the state of Idahand ROY
KLINGLER,in his individual and official
capacity,

Defendants.

Before the Court are Plaintiff Pameéfallist’s: (1) Motion for Clarification/
Reconsideration (Dkt. 39), and (2) MotionSapplement the Rerd (34). For the
reasons set forth below, the Court will granpart and deny in paHollist’'s Motion for
Clarification/Reconsideration. The Countdis moot Hollist's Motion to Supplement the
Record.

To clarify, Hollist’'s motion for partiafummary judgment siuld have been

granted in part and deniedpart rather than simply deniégcause the Court found that
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she had a property interest in continued emmpleyt. As a further point of clarification,
the Court notes that Hollist’'s due processiraks against MadisoGounty and Sheriff
Klinger in his official and individual capég survived sinmary judgment. With respect
to Hollist’s wrongful termination claim, th€ourt clarifies that it found in its original
decision that Hollist did not have an imgliemployment contract with Madison County,
which limited the at-will employmnt relationship. The Court, however, has reconsidered
this decision and now finds that issues of &ast on this issue. Finally, the Court finds
it improperly dismissed Hollis$' freedom of associationatn against the County and
Sheriff Klinger in his offical capacity. However, the Court concludes that it properly
dismissed that claim against Sheriff Klinger in his individual capacity.
1. Hollist's Motion for Part ial Summary Judgment

Hollist seeks to obtain clarification dfe Court’s decision oher own Motion for
Partial Summary Judgment. In moving partial summary judgment, Hollist asked the
Court to determine whether “(1) [Hollist] had a propertynas¢ in her employment with
Madison County, and (2) [Holllswas not an at-will employee, but had a contract that
she could only be fired farause.” Dkt. 25-1, p. 5. Br1Court found that “Hollist’s
employment with Madison County was not contractudiémorandum Decision and
Order, p. 10, but thefound that she did have a property interest in continued
employmentijd. at 15-16. So Hollist is correct — t@®»urt should have granted in part her

motion for partial summary judgmergther than denit in full.

M EMORANDUM DECISION AND ORDER - 2



2. Due Process Claim

Even though the Coumistakenly said that Hollist kdanot specifically alleged a due
process claim, it neverthelessafyized the claim because itchbeen fully briefed by the
parties. As Hollist notes, the Court found tHallist had raised triable issues of fact on
her due process claim against both the @oand Sheriff Klinger in his individual
capacity.Memorandum Decision and Order, 27-28, Dkt. 37. Thus, to clarify, Hollist’s
due process claim against bttie County and Sheriff Klingen his individual capacity
survived summary judgment.
3. Wrongful Termination

Hollist also seeks clarification regardithe Court’s rulingon her wrongful
termination claim. The Cotiunderstands why Hollist wa®nfused. The Court buried
its discussion of whether Hollist's employnievas at-will withinits discussion about
whether Hollist had a property interest ontinued employmentna it never directly
addressed her wrongful termination claimwéwer, as noted above, the Court found that
Hollist did not have aemployment contract that only alled her to be fired for cause.
And without a contract, Hollist's wrongft&rmination claim could not survive.

However, upon further reflection, the Cobhés reconsidered its decision finding no
contract. The Madison County Personnel Pali@nual contains several provisions that
bear on this issue. First, the Policy Manc@ahtains a disclaimer regarding the creation
of a contract of employment:
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THIS PERSONNEL POLICY IS NOR CONTRACT. NO CONTRACT OF
EMPLOYMENT WITH MADISON COUNTYWILL BE VALID UNLESS IT IS
SIGNED IN ACCORDANCE WITHPROPER PROCEDURES BY A
SPECIFICALLY AUTHORIZED REPRESENTATIVE OF THE GOVERNING
BOARD AND UNLESS IT IS SIGNEBY AND CONTAINS THE NAME OF
THE EMPLOYEE WHO WOULD BE BRIEFITTED BY THE CONTRACT.

New employees were subject to a one-yemoductory period, during which “either the
employee or Madison County may end thgpkayment relationship at will, with or
without cause or advance notic®ls’ SOFY 11, Ex. 10, p. 3, DkR5-2. Otherwise, the
Policy Manual, under the headingLASSIFYING EMPLOYEES FOR POLICY
PURPOSES,” classified employees and defined their status as follows:

1. Employment Status:

Except as otherwise prowd in this paragraptemployees of Madison
County will not be suspended wihout pay, demoted with an
accompanying change in pay, or digwarged from their positions except

for cause related to performance of tkir job duties or other violations

of this policy. Cause shall be determined by the employee’s
supervisor/elected official and shall be communicated in writing to the
employee when employee status is changed.

[ ]

Only suspension without pay, demotiafth change of pay, or discharge

for cause shall be subject to the appgmaltedure set forth in this personnel
policy. The appeal procedure is todmnstrued in a directory [sic] manner.

It is the duty of the appellant to shdwy clear and convincing evidence that

the factual basis for the personnel act®incorrect or that the reasons for

the personnel action are contrary te tbublic interest or violate existing

law. Should the appellant establish such basis, the employee’s back wages
and benefits shall be restored athd specified action had not been taken.

[ ]

3. Significance of Employee Classification
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The procedures for hiringgromotion, and transfer of full-time employees
shall be subject to the provisionsf this policy. Personnel actions
concerning part-time or casual employees not subject to guidelines set
forth herein unless the handbook pelens expressly provi [sic] be
terminated without causat any time, and termined automatically when
the appointing officeleaves office.

4. Senior or Chief Deputy

The elected or appointed county stieclerk, treasurer, assessor, coroner,
and prosecuting attorney are eachvadd/required by Idaho Code, Section
31-2006 to appoinone senior or chief deputyhe appointment as a chief
deputy is primarily a political appointment, which appointment is
wholly at will, and may be terminated without cause at any time and
terminates automaticallywhen the appointing officer leaves office. . . .

Hollist never signed any koowledgement stating that she was an at-will
employee, and the Policy Manual contaim® provision statinthat employees like
Hollist were at-will. To the contrary, at tarshe was hired, Hollist signed a “Conditional
Offer of Employment,” in which she keowledged that she was a probationary
employee for one year and could be fivathout cause only during that year:

e “Within a year of your employment date, you are a probationary
employee and the Sheriff can termmgbur employment without cause.”

* “l understand and agree the Sheriffteaminate me, without cause, from
my position, within a year frommy official employment date.”

Casperson Afff 5, Ex. D. Both Hollist and Sheriff Klinger signed this Conditional Offer
of Employmentld.

In Idaho, employment is at-will unless amployee is hired pursuant to a contract
that specifies the duration of employmentimnits the reasons fovhich an employee

may be discharge&ee Jenkins v. Boise Cascade Catp8 P.3d 3887 (Idaho 2005).
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Thus, in the absence of an agreement Ingian employer’s right to terminate the
employment relationship, the employer may teate it at any time or for any reason.
See Mitchell v. Zilog, Inc874 P.2d 520, 22(ldaho 1994).

As the Court stated in its previousdaision, an employee manual cannot constitute
an element of an employmesdntract if the manual “specifically negates any intention
on the part of the employer to have it beeoa part of the employment contract.”

Mitchell v. Zilog, Inc, 125 Idaho 709, 712-713 (1994). Here, it is undisputed that
Madison County’s Policy Manual containediaclaimer negating any intention to have it
become part of the contract.

But this disclaimer should not haveded the Court’s inquiry regarding the
existence of a contract. “A litation may be implied if, fronall the circumstances
surrounding the employment relationship, a reasonable person could conclude that both
parties intended that the employer'stf@ employee's) right to terminate the
employment relationship-at-witlad been limited by the implied-in-fact agreement of the
parties.”"Ray v. Nampa School Dist. No. 1814 P.2d 17, 2(0daho 1991)(emphasis
added). In other words, ttiRolicy Manual disclaimer, alondid not preserve the at-will
status of Hollist's employment asmatter of law. Instead|l the circumstances
surrounding the employment relationship musekamined to detenme the existence of
an implied limitation.

In this case, Hollist and Sherriff Klinger signedgeparate Conditional Offer of
Employment acknowledging that her employment was at-will for one year. After that
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one-year introductory period, there is nontien of full-time Madison County employees
retaining their at-will status. To the cormraemployees are tolithat Valley County's

policy requires “cause related performance of their job duties other violations of this
policy” before an adverse employment aotmay be taken against an employee. By
contrast, the Policy Manual specifically states that part-time and casual employees, as
well as chief deputies appoidtby the county sheriff, thclerk, the treasurer, the
assessor, the coroner, and the prosecuting aftoretain their at-wilstatus at all times.

A reasonable juror could conclude, based on the executed Conditional Offer of
Employment, as well as the other cingstances surrounding the employment
relationship, that Hollist's employment cdube terminated at any time and for any
reason during the introductory period, but aftet her employment could be terminated
only for cause. While the Court does not find,a matter of lavthat an implied for-
cause termination contract etsisit does find questions of megial fact exist on this
issue. Accordingly, Hollist's wrongful teimation claim survivesummary judgment.

4. Motion to Supplement the Record

The Court did not consider the additioealdence that Hollissought to submit on
summary judgment. Thus, indftontext of the motions feummary judgment, Hollist's
motion to supplement the record is mddbwever, given the information the Court
currently has about the evidan the Court would be inclined to allow its admission at
trial. As noted abovea jury may look tall the facts and circumstances surrounding the
employment relationship to determine whethdor-cause termination contract exists.
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Therefore, the supplemental evidence Hollist séeladmit in support of her summary-
judgment motion may be relevant. This is not a definitive ruling of the Court, however.
The Court will consider this issun more detail at trial.
5. Freedom of Association Claim

Hollist asks the Court to reconsider decision dismissing her freedom of
association claim.

A motion to reconsider an interlocutory riginequires an analysis of two important
principles: (1) Error must beorrected; and (2) Judicial efficiency demands forward
progress. The former principle has led cototlold that a denial of a motion to dismiss
or for summary judgment may be recorset at any time before final judgment.
Preaseau v. Prudeial Insurance Co0.591 F.2d 74, 79-8®th Cir. 1979) While even
an interlocutory decision becomes the “lavtle# case,” it is notectessarily carved in
stone. Justice Oliver Wendell Holmes concluded that the “law of the case” doctrine
“merely expresses the practioecourts generally to refuse to reopen what has been
decided, not a limit to their powerMessinger v. Andersp@25 U.S. 436, 444 (1912).
“The only sensible thing for aiéd court to do is to set itHegight as soon as possible
when convinced that the law of the caseri®neous. There is no need to await
reversal.” In re Airport Car Rental Antitrust Litigatiqrb21 F.Supp. 568, 572 (N.D.Cal.
1981)(Schwartzer, J.).

The need to be right, however, must cosewith the need foforward progress. A
court’s opinions “are not intended as merst drafts, subject to revision and
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reconsideration at a litigant's pleasui@tiaker Alloy Casting Co. v. Gulfco Indus., Inc.
123 F.R.D. 282, 288 (N.D.l11.1988).

Reconsideration of a court’s prior mgj under Federal Rule of Civil Procedure
59(e) is appropriate “if (1) the district cous presented with mdy discovered evidence,
(2) the district court committed clear errormade an initial decision that was manifestly
unjust, or (3) there is an intervening change in controlling I&8vE.C. v. Platforms
Wireless Int’'| Corp. 617 F.3d 1072, 1100 (9th C010) (citation omitted). If the
motion to reconsider does rfatl within one of these thresategories, it must be denied.

After carefully considering Hollist's main to reconsider, the Court concludes
that it incorrectly dismissed her freedomaskociation claim. Aexplained below, the
Court concludes that: (1) both Madisonu@ty and Sheriff Klinger in his official
capacity are liable for any alleged violatiohHollist’s freedom of association rights
underMonell v. New York Department of Social Servid@6 U.S. 6581978) because a
County “policy” caused the alleged imyg and (2) Sheriff Klinger has qualified
immunity for the claim against him in his individual capacity.

Municipalities are answerabtmly for their own decisionand policies; they are
not vicariously liable for the contutional torts of their agentdlonell v. New York
Department of Social Serviget36 U.S. 658 (1978). Consistent with the absence of
vicarious liability, a municipal agency may not be held liable under § 1983 simply for the
isolated unconstitutional acts of its employddslnstead, in order to impose § 1983
liability upon a municipality, a plaintiff mustemonstrate that a municipal policy or
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custom was the “moving force” behind the injury alleggolard of County Com'rs of
Bryan County, Okl. v. Brows20 U.S. 397, 404 (1997).

The policy or custom used &mchor liability need not beontained in an explicitly
adopted rule or regulation, howevkt. at 691. It is sufficient tahow, for example, that
a discriminatory practice of municipal officgalvas so persistent or widespread as to
constitute a custom or usagémthe force of law or tha discriminatory practice of
subordinate employees wasrsanifest as to imply #hconstructive acquiescence of
senior policy-making officialdd.

In addition,Monell liability may attach to a singlgecision of a municipal official
if that municipal officer is “respaible under state law for making policythat areaof
the city's businessCity of St. Louis v. Praprotnjld85 U.S. 112, 123(1988). Under this
last theory, a person authorizedcommit the couly to a course of action necessarily
sets its policy; on this view, the course of aci®the policy.

Here, the Court concluded that the omlgntified written policy — “Conflicting
Relationship Policy No. 1050.2(e) (“Policy3@') — passes constitutional muster. It
stands by that decision. Because Policy li85fbnstitutional, its proper enforcement
could not have caused artstitutional deprivation.

But Hollist does not argue that the @berred in finding Policy 1050
constitutional. Nor does she argue that st@on having the force of law caused her
constitutional injury. Rather, Hollist argutsat Policy 1050 di not prohibit her
relationship with Little, and therefore the Coyisannot rely on that Policy to defend its
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violation of her freedom of association rigHtsthis view, Policy 1050 is irrelevant, and
it is Sheriff Klinger’'s decision, as antal policymaker, which becomes the County’s
policy undeMonellandPraprotnik

The Court agrees with Hollist's argumenatimer relationship with Little did not
violate Policy 1050. The Policy prohibi employee from knowingly commencing or
maintaining a relationship “#h any person who is underiminal investigation,
indictment, arrest, or incarceration by thrsanother law enforcement agency, and/or
who has an open and notorious criminglutation in the community (for example,
persons whom they know, should knowhawe reason to believe are involved in
felonious activity).” Sheriff's Manuaht § 1052(e), Dkt. 24-8. Little was not under
criminal investigation, indictment, arrestiacarceration at the time his relationship with
Hollist commenced. Nor is éne any evidence in the record that Sheriff Klinger
reasonably believed that he had an opemanarious criminal reputation in the local
community or was engaged in some feloniaasvity. Simply statedthe Policy did not
apply to Hollist’s relanship with Little.

However, Sheriff Klinger’s course attion with regard to Hollist becomes
County policy only if he possessed fipallicymaking authority with regard to
employment policies and practides the Sheriff's Office. Ithat is the case, then his
single decision to move for Hollist’s terminatiaasthe County’s “policy.”

The record establiskahat Sheriff Klinger had fingolicymaking authority within
the Sheriff's Office for employment decisiogsnerally and in deV@ping andenforcing
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a specific conflicting relationships policyn his deposition, Sheriff Klinger
acknowledged that as sheriff, he made atislens regarding termination of Sheriff’s
Office employees and did not have to obtapproval from the country commissioners.
Klinger Dep.35:21-36:1, Dkt. 24-11. More spectiity, Sheriff Klinger also confirmed
that although others had inpatdeveloping his office’s polies and procedures, the final
decision was “ultimately on his shoulderkd” at 37:2-38:13. The only limitation on this
authority is that the policies and procedures tie adopted for the Sheriff’'s Office could
not conflict with the general policies adopted by the County Commissiolterat 41:3-

8. The conflicting relationships policy enthed in Policy 105@vas unique to the
Sheriff's Office and the County has not suggesied it conflicted in any way with the
County’s general policies.

Based upon the record befarethe Court concludes th&heriff Klinger had final
policymaking authority for adopting and lementing the conflicting relationships
policies for the Madison County Sheriff's Office. As such, Sheriff's Klinger’s actions in
dealing with Ms. Hollist becaenthe County’s policy undéionellandPraprotnik That
policy was the “moving force” behd the injury suffeed, so the County may properly be
held liable for those injurie®oard of County Com'rs of BrgaCounty, Okl. v. Brown,
520 U.S. 397, 404 (1997 he Court will therefore grant the Plaintiff’'s motion for
reconsideration with regard to the freedonasgociation claims against the County and

against Sheriff Klinger in his official capacity.
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Whether Sheriff Klinger is also liable ms personal capacity raises a different set
of questions, related to his qualified imnitynTo determine whether an individual
official is entitled to qualifiedmmunity, the Court asks (1) whether the official violated a
constitutional right and (2) whether the ctitugional right was clearly established.
Pearson v. Callaharg55 U.S. 223, 232 (2009). With reddo the first inquiry, at least
one district court sitting ithe Ninth Circuit has helthat a policy prohibiting
relationships between a county jail eoy#e and an ex-felon violates the First
Amendment right to freedom of associati®euter v. SkippeB832 F.Supp. 1420,

1424 (D.Or. 1993).

But the possibility that Shigr Klinger violated Hollist's constitutional rights does
not need to be exaned to resolve the qualified immuniissue. Even if Sheriff Klinger
violated Hollist’s First Amendmnt right to associate witn ex-inmate of the County
jail, that right was not clearly establishedfa time he did so. Although the general right
to intimate association dearly establishedee Roberts v. United States Jaycdé8
U.S. 609, 617-18 (1984), the Court must still determim#his specific factual context,
whether the Sheriff's actions violated a clgastablished constitutional right of which a
reasonable person would have knowarlow v. Fitzgerald 457 U.S. 800, 818 (1982).
Reuteris the only case that appears to deal sgjyavith a jail guard’s right to intimate
association with ex-inmates, and a distcotirt case from anothg@urisdiction does not

clearly establish that right. Under these winstances, it was obj@eely reasonable for
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SheriffKlinger to ssue the nace of temination toHollist beause of herelationshp
with Little, an exsimate of tte jail whowas still onprobation.

Because Shiff Kling er has quafied immunity, the Caurt propery dismisse
Hollist’s freedomof associatin claim aginst Sheffif Klinger in his indivdual capaity.

ORDER
IT IS ORDERED that:
1. Plaintiff Pamela Hollig’s Motion for Clarification/ Reonsideratio (Dkt. 39)is
GRANTED in part aml DENIED in part in @cordancewith this desision.

2. Plaintiff Pamela Hollig’s Motionto Supplenent the Reord (34) isMOOT.

DATED: Febuary 19, D15

B. LyGn Winmill
Chief Judge
United State®istrict Caurt

MEMORANDUM DECISION AND ORDER - 14



