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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

ASSET VISION, LLC,an Idaho limited
liability company,and DEER VALLEY Case No. 4:13-cv-00288-BLW
TRUCKING INC., anldaho corporaiton,
MEMORANDUM DECISION AND
ORDER

Plaintiffs,

V.

CREG FIELDING, an individual, BRAD|
HALL, an individual, COLE HALL, an
individual, and BRAD HALL &
ASSOCIATES, INC., an Idaho
corporation,

Defendants.

INTRODUCTION

The Court has before it Brad Hall & Associates, Inc.’s Motion to Dismiss First

Amended Complaint (Dkt. 27).
LEGAL STANDARD

Federal Rule of Civil Procedure 8(a)(2puires only “a shodnd plain statement
of the claim showing that thegader is entitled to relief,” inrder to “give the defendant
fair notice of what the . . . claim &nd the grounds upon which it rest®&ll Atlantic
Corp. v. Twombly550 U.S. 544, 555, 127 S.Ct. 593964 (2007). While a complaint

attacked by a Rule 12(b)(6) motiondizsmiss “does not need detailed factual
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allegations,” it must set forth “more th&abels and conclusions, and a formulaic
recitation of the elements of a cause of action will not dd."at 555. To survive a
motion to dismiss, a coplaint must contain sufficientéeual matter, accepted as true, to
“state a claim to relief that is plausible on its fackl” at 570. A claim has facial
plausibility when the plaintifpleads factual content thdtaavs the court to draw the
reasonable inference that the defendahable for the misconduct allegett. at 556.

The plausibility standard is nakin to a “probability requament,” but it asks for more
than a sheer possibilithat a defendant has acted unlawfullg. Where a complaint
pleads facts that are “merely consistent waldefendant's liability, it “stops short of the
line between possibility and plausity of ‘entitlement to relief.” ”1d. at 557.

The Supreme Court identified two trking principles” that underli@womblyin
Ashcroft v. Igbal556 U.S. 662, 678 (2009). First, teurt need not accept as true, legal
conclusions that are couched as factual allegatilwhsRule 8 does not “unlock the
doors of discovery for a plaintiff armedth nothing more than conclusionsld. at 678-
79. Second, to survive motion to dismiss, a complaint siLstate a plausible claim for
relief. 1d._.at 679 “Determining whether a complainiagés a plausible claim for relief
will . . . be a context-specific task that reqaitee reviewing court to draw on its judicial
experience and common senséd’

Providing too nmzh in the complaint may also begtal to a plaintiff. Dismissal may
be appropriate when the plaintiff has unaéd sufficient allegations disclosing some

absolute defense or bar to recoveBee Weisbuch v. County of L..A19 F.3d 778, 783,

MEMORANDUM DECISION AND ORDER - 2



n. 1 (9th Cir. 1997) (stating that “[i]f the pleadings establisisfaotmpelling a decision
one way, that is as good as if depositions and othevidence on summary judgment
establishes the identical facts”).

A dismissal without leave to amend isgraper unless it is beyond doubt that the
complaint “could not be saved by any amendmehiairis v. Amgen, In¢573 F.3d 728,
737 (9th Cir. 2009. The Ninth Circuit has h#hat “in dismissals for failure to state a
claim, a district court shadi grant leave t@mend even if no request to amend the
pleading was made, unless it determinestti@pleading could not possibly be cured by
the allegation of other facts.Cook, Perkiss and Liehe,dnv. Northern California
Collection Service, Inc911 F.2d 242, 247 (9th Cir920). The issue is not whether
plaintiff will prevail but whether he “is entitlet offer evidence tsupport the claims.”
Diaz v. Int'l Longshore and Warehouse Union, Local434 F.3d 1202, 1205 (9th Cir.
2007)(citations omitted).

BACKGROUND
Defendant Creg Fielding, a former ghoyee of Deer Valley Trucking, helped
develop source code for tracking, ticketinggdananaging oil field trucking services. The
source code is called Asset Vision. Plaintiffege that they registed the copyright for
Asset Vision, and that defendants have ngfed on it. Plaintiffgiled their Complaint
alleging copyright infringemerand related claims on Juy 2013. They filed their
Amended Complaint aboutraonth later. Defendant, Brad Hall & Associates, Inc.

(“BH&A”) now asks the Court talismiss the claims against it.
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ANALYSIS

1. Copyright Claim

BH&A first asks the Court to dismiss Piiffs’ copyright infringement claim. To
prevail on a copyright infringeemt claim, a plaintiff “must demonstrate (1) ownership of
a valid copyright, and (2) copyg of constituent elements tife work that are original.”
Benay v. Warner Bros. Entertainment, [rgi07 F.3d 620, 624 {9 Cir. 2010) (Internal
citations and quotations omitiedror purposes of this motipBH&A concedes element
one — that Plaintiffs havdleged ownership of a valid copyright. BH&A argues only that
Plaintiffs have not asserted a valid clairattBH&A copied the costituent elements of
the work.

A. Copying

In most infringement suits, answeritige question of wéther copying has
occurred requires a comparison of the plé#istwork with the dlegedly infringing work
to determine whether they diubstantially similar” or “vitually identical,” depending
on the scope of the plaintiff's copyrigiiattel, Inc. v MGA Entm’t, Inc616 F.3d 904,
913-14 (9th Cir. 2010). Ninth @uit precedent on how the Court should address indirect
evidence of copying isomewhat disjointed. Some casedicate that “[a]bsent evidence
of direct copying, proof of infringement invas fact-based showingisat the defendant
had ‘access’ to the plaintiff's work and thithe two works are ‘sukantially similar.™

Funky Films, Inc. v. Tim&/arner Entertainment Co., L.R”162 F.3d 1072, 1076 (9th Cir.

2006) (Internal quotatn and citation omittedpee also Shaw v. Lindheiéi9 F.2d
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1353 (9th Cir. 1990 The more recent Ninth Circuit cadéattel, Inc. v. MGA
Entertainment, In¢.616 F.3d 904 (9tkir. 2010), also requires an initial finding of
“access,” and then takes a similar, but sonewdifferent, approacto the “similarly
situated” question.

() Access

The allegations in the Ameed Complaint focus primiér on Fielding, asserting
that he helped develop the copyrighted socamte. It essentially alleges that Fielding,
who had access to the source code penkidvement in developing it, later marketed,
sold, distributed or otherwise made it dadale for third-party use through a program
based on the same source cagsileended Complainfy 22-24, Dkt. 12.

The Amended Complaint further allegeatthll defendantsyhich would include
BH&A, also marketed, sold, di#buted or otherwise made the source code available for
third-party use through similar programdth®dugh the Amended Complaint could be a
little more clear about the relationship beem Fielding and BH&A, it seems apparent
Plaintiffs are alleging that BH&A gaineatcess to the copyrighted material through
Fielding. These allegations may not be egioto survivesummary judgment, but they
are enough to sufficiently atie BH&A had access to the comhted material to survive
the motion to dismiss.

(2) Substantial Similarity
BH&A next argues that the Amended Cdaipt does not sufficiently allege that

the programs used or sold them are substantially similar tbe protectable elements of
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Asset Vision’s source code. As noted abdvmth Circuit precedent on how the Court
should address indirect eeidce of copying is somewhdisjointed. According té-unky
Films, “[tlhe substantial-similarity test contaias extrinsic and inimsic component.” Id.
at 1077. At the summary judgment stageurts apply only the extrinsic test; the
intrinsic test, which exames an ordinary person’sigiective impressions of the
similarities between two workss exclusively the provincef the jury.” Id. at 1077see
also Benay607 F.3d at 624.

The more recent Ninth Circuit cadéattel, Inc. v. MGA Entertainment, In€&16
F.3d 904 (9th Cir. 2010), takesslightly different approacit also applies the two-part
extrinsic/intrinsic test. However, Mattel, the Ninth Circuit did not say that the two-part
extrinsic/intrinsic inquiry is the procefs determining whether the products are
“substantially similar.” Instead, it stated tlaithe initial extrinsistage, the Court must
“examine the similarities between thepgaghted and challenged works and then
determine whether the similar elements are protectable or unprotectdbés.913.
Ideas, standard features, and unaagcomponents are not protectalbte After filtering
them out, “what’s left is the author’s piaular expression of an idea, which most
definitely is protectable.ld. (emphasis removed).

To make that determination, tMattel court stated that a court must begin by
considering the breadth ofdltopyright protection. It noted that because others may
legally copy a work’s ideas and other unpatéble elements, the Court must start “by

determining the breadth of the gdse expression of those ideaslattel, 616 F.3d at
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913. “If there’s a wide range of expressiorr @aample, there are gazillions of ways to
make an aliens-attack movie), then cogltiprotection is ‘broad’ and a work will
infringe if it's ‘substantially simar’ to the copyighted work.”Id. at 913-14. “If there’s
only a narrow range of expression (for example, there are only so many ways to paint a
red bouncy ball on blank canva#)en copyright protection ighin’ and a work must be
‘virtually identical’” to the opyrighted work Id. at 914. EhMattel court went on to state
that “[tlhe standard for infringement — stdogtially similar or virtually identical —
determined at the ‘extrinsic’ stage is applied at the ‘intrinsic’ stage.” Id. at 914 (citing
Apple Computer, Inc., v. Microsoft Cor@5 F.3d 1435, 14439 Cir. 1994). “There —
[at the intrinsic stage] — we ask, most oftd juries, whether an ordinary reasonable
observer would consider the copyrighted ahdllenged works substaally similar (or
virtually identical).”1d.

This Court wrestled with these amces in its recent decision$eentsy, Inc. v.
B.R. Chase, LLG42 F.supp.2d 1045 (D.ldaho 2013) eT@ourt makes this observation,
and gives the parties this background, for teasons here. First, to inform the parties
about the potential issues which may@ios summary judgment. Second, and more
important to the pending motion, the Courtk@sithese observations to make clear that
these are issues which shobleladdressed at summary judgment, not on a motion to
dismiss. Here, the Court is only concernathwvhether the pleadgs are sufficient to

state a valid claim for copight infringement. The Coufinds that they are.
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Although Plaintiffs may nobave identified portions of the Asset Vision source
code which were specifically copied, Plaintiffs allege that the programs used by the
defendants perform substantially the sammefion as, and were baken or incorporated
into, the Asset Vision source code. Thesegall®mns are sufficient to allege that the
works are substantially simiar virtually identical tasurvive a motion to dismiss.

2. Contributory Infringement Claim

To prove contributory copight infringement, a plaitiff must prove that the
defendant “(1) knew of the direct infringemt; and (2) they either induced, caused, or
materially contributed to the infringing condudttivdarts, LLC v. AT&T Mobility, LLC,
710 F.3d 1068, 1072 (9th Cir. 2013) (Imtal citation omitted). Here, the Amended
Complaint does nothing me than recite the law and makeonclusory statement that
BH&A provided Asset Vision soge code to third parties.

To establish the defendantdum of the direct infringement “requires more than a
generalized knowledge . . . thfe possibility ofinfringement.”ld. at 1072. Contributory
liability requires actuaknowledge of specifiacts of infringementd. Asset Vision
makes no specific allegation that BH&A hidu requisite knowledge of infringement by
a third partyld. Likewise, Asset Vision fails to &htify any specific third party who
directly infringed the claimed copyrigh¥loreover, Asset Vision makes no specific
allegation of how BH&A induced these dentified third parties to infringe the
copyright. Under these cinmnstances, the Court will griathhe motion to dismiss the

contributory infrngement claim.
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3. Preemption of State Law Claims

The federal Copyright Aaxpressly preempts statemmon law and statutory
claims arising under rightsitliin the subject matter of éhCopyright Act. 17 U.S.C. 8
301. BH&A argues that both Plaintiffs’ tootiis interference and civil conspiracy claims
are preempted by the Copyright Act.

The Ninth Circuit has adopted a two-pist to determine whether a state law
claim is preempted by the Copyright Actrd¥j a court must “determine whether the
‘subject matter’ of the state law claim fallgthin the subject matter of copyright as
described in 17 U.S.C. 88 102 and 1a&tvs v. Sony Music Entertainment, 118
F.3d 1134, 1137 (9th Cir0R6). If it does, the court must then “determine whether the
rights asserted under state law are equivalethietoights contained in 17 U.S.C. 8§ 106,
which articulates the exclusivghts of copyright holdersfd. at 1138.

A. TortiousInterference Claim

The first prong of the preemption test is Basatisfied with regal to the tortious
interference claim. The Asset Vision souroée is the subject matter of Plaintiffs’
tortious interference claim. Nlung in the Amended Complaint suggests that the subject
matter of the tortious interference claim exte beyond that — which is also the subject
matter of copyright.

The second prong of the preemption testi$® satisfied. The exclusive right to
use or distribute the Asset Vision source clmims the basis of the tortious interference

claim. That is, Plaintiffs allege that B interfered with thei exclusive right to
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distribute the Asset Vision software. To the extelaintiffs have an exclusive right to
distribute the Asset Vision software, thaght is conferred by the Copyright Act.

The elements of a claim for tortious intedace in Idaho are “(1) the existence of
a valid economic expectandiz) knowledge of the expeaicy on the part of the
interferer, (3) intentional intéerence inducing terminatiaof the expeancy, (4) the
interference was wrongful by some measure hdybe fact of the interference itself, and
(5) resulting damage to the plaintifbwse expectancy has been disrupt®desco
Autobody Supply, Inc. v. Erneg3 P.3d 1069, 1081 (Idal2010). In this case,
Plaintiffs’ claimed economic expectancytisbe the exclusive source from which
customers can obtain or uke Asset Vision source codguch a right is conferred by
the Copyright Act. Accordinglyif Plaintiffs have the exclusive right to distribute the
Asset Vision source code, and if BH&A violated that right by distributing it, BH&A'’s
conduct would fall squarelyithin the subject matter d¢ie Copyright Act. Thus, the
rights asserted under state law are equivalethietoights contained in 17 U.S.C. 8§ 106,
which articulates the exclusive rights opgoght holders. Accordingly, the Court will
dismiss the tortious interfemee claim because it is preeteg by the Copyright Act.

B. Civil Conspiracy

Like the tortious interference claim, thesfiprong of the preemption test is easily
satisfied with regard to the civil conspiraciaim. The Asset Vision source code is the

subject matter of Plaintiffs’ civil conspiracyaim. As with the tortious interference
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claim, nothing in the Amended Complaint suggébat the subject matter of the civil
conspiracy claim extends beyond that — whgchlso the subject matter of copyright.

The second prong is likewise satisfiedeTdlleged wrongful act in the conspiracy
claim is copyright infringement. Such conduaiuld be a violation of the Copyright Act.
Moreover, in Idaho, a claim for civil consacy requires “an agreement between two or
more to accomplish an unlawfobjective or to accomplish a lawful objective in an
unlawful manner.Taylor v. McNichols243 P.3d 642, 660 (Idaho 2010). Notably,
though, “[c]ivil conspiracy is not, by itself,daim for relief. The essence of a cause of
action for civil conspiracy is the alwrong committed as the objective of the
conspiracy, not the conspiracy itselid: The Amended Complaimhakes no allegations
of wrong other than the allegations tBi&A infringed on Plaintiffs’ copyright.
Therefore, the rights asserted under stateal@equivalent to the rights contained in 17
U.S.C. 8§ 106, which articulates thectsive rights of copyright holdersaws,448 F.3d
at 1138. Accordingly, the Court will alsbsmiss the civil conspiracy claim.
4. Leaveto Amend

In accordance with Ninth Circuit prewgent, the Court will grant Asset Vision
leave to amend its Amended Complaint on the contributory infringement claim because
the Court has not determined that thegpling could not possibly be cured by the
allegation of other factsCook, Perkiss and Liehe, Inc.Northern California Collection
Service, Inc.911 F.2d 242, 247 (9th Cir. 1990). Ifdiitiffs amend their complaint, they

must make more specific allegations that&8thad the requisite sific knowledge of
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infringement, identify any specific third giges who directly infringed the claimed
copyright, and allege how BH&A induced tleesnidentified third parties to infringe the
copyright.

With respect to the stateweclaims, the Court will nogrant leave to amend. The

Amended Complaint could not be cured athtse claims — thegre preempted by the

Copyright Act.
ORDER
IT ISORDERED:
1. Brad Hall & Associates, Inc.’§lotion to Dismis First Amended

Complaint (Dkt. 27) iSSRANTED in part andDENIED in part as
explained above. Plaifiis may file an Amende@omplaint on or before

December 31, 2013.

DATED: December 17, 2013

(SIS NS

B. L n inmill
Chief Judge
United States District Court
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