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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

NEW PHASE DEVELOPMENT, LLC.,

and WAYNE JONES, Case No. 4:13-CV-00520-EJL
Plaintiffs, MEMORANDUM DECISION AND
ORDER
V.

JEFF COOK and NICOR, INC.,

Defendant.

Pending before the Court is Defendamtsition for Summary Judgment (Dkt. 27).
The parties have submitteddfing on the motion and the matter is now ripe for the
Court's review. Having fully reviewed thegord herein, the Court finds the facts and
legal arguments are adequately presented in the briefs and record. Accordingly, in the
interest of avoiding further delay, anddause the Court conclusively finds that the
decisional process would not bignificantly aided by oral argument, the motion shall be
decided on the recofukfore this Court without oral argument.

For the reasons stated below, Defents’ Motion for Summary Judgment is
granted in part and denied in part.
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FACTUAL BACKROUND1

Plaintiff New Phase Development LLC (“WePhase”) is an Idaho plastics/tooling
company, and Plaintiff Wayne Jones (“Jonesfijssounder and sole member (collectively
referred to hereinafter as “Plaintiffs”). Defemd#&licor Inc. (“Nicor”) is a distributor of,
among other things, plastic lids for water mgt@and defendant Jeff Cook (“Cook”) is the
Vice President of Nicor (collectively refed to hereinafter as “Defendants”).

Due to a general conversion of convenéibwater metering equipment in the utility
and water works industries, Nicor developedypwr lids that would enable water meters
to transmit data and informati wirelessly, rather than ing read manually.2 However,
due to inefficiencies in the process Nicoed$o mass-produce its lids, Cook contacted
New Phase in early 2013 to seek help i problems inherent in manufacturing and
deploying mass-produced polymer meter l{dsok contacted New Phase due to Jones’
significant experience in thegdtics and molding industry.

In order to facilitate discussions ab@uaissible business opponities, including a
potential joint venture, the parties negotiaaed entered into a “Mutual Non-Disclosure
Agreement” on February 28, 2013 (“Febmnp&lDA”). The February NDA provides:

1. Each party hereto desiresftwnish to the other party certain information that the
party furnishing such infonation regards as propray. Such information

1 Unless otherwise referencebe following facts are k&n from the Complaint.
(Dkt. 1.)

2 Nicor does not manufacture meter lids, tatbher obtains pléis meter lids from
others who manufacture them. (Dkt. 11, p. 2.)
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may include, but is not limited to, infoation of the disclosing party relating to
products and product demonstratigmsduct configurations, technology,
design, specifications, mamagdturing processes, busssestrategies and plans,
customer lists, business partners egkarch and development programs.

2. (“Confidential Information”) Confidentialhformation may be furnished in any
tangible or intangible form includingut not limited to, writings, drawings,
presentations, computer tapes atfter electronic media, samples,
demonstrations, videad verbal communications.

3. All Confidential Information furnished punant to this NDA is done so solely
for the purposes of evaluation of eguarty’s potential interest in mutual
business development. No other riditense or authorization, express or
implied, to use is granted and each pagyees to be so limited with respect to
all Confidential Information hereby receivedAll right, title, and interest in the
Confidential Information shall remathat of the disclosing party.

4. Each party agrees not to disclosenfidential Informaton received from the
disclosing party to any third party noreusuch Confidential Information for any
purpose other than to evaluate its interest in the mutual business described
above. The receiving party shall use theesaegree of care in maintaining the
confidentiality of the Confidntial Information as it usegith respect to its own
information that is regardezbnfidential and/or proprietary by such party, but in
any case shall at least use reasonable ckech party agreesdhit will restrict
the access of all Confidential Informati to only those ats employees and
consultants who have need to be infechof the Confidetmal Information for
the purposes for which the Confidentialormation is prowled, which persons
will be bound to the receiving party layn agreement or confidentiality that
contains substantially the same ohtigns contained in this NDA.

(Dkt. 12-1.)

The parties subsequently entered inseeond mutual Non-Disclosure Agreement
on August 6, 2013 (“AugusiDA”"). The August NDA wa®ntered into by Jones, New
Phase, Cook, Nicor, and an additional en@yngham & Taylor.3 The August NDA

contained substantially the same termghas=ebruary NDAbut also provided:

3 Bingham & Taylor was brought in by @dants as a potential source of funding
to finance a collaborate venture beem Plaintiffs and Defendants.
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Upon violation or threatenadolation of the terms of ik Agreement, the aggrieved
party shall be entitled to seek injunctive and/or other equitable relief on the grounds
that such conduct, if not restrained andaftirer equitable relief not granted, would
result in irreparable and serious harnthtat party for which damages would be an
inadequate remedy.

(Dkt. 11-1, 1 13))

Pursuant to the NDAs, Plaintiffs diesed the specifics of their proprietary
processes, methodologies andspics mold designs to Defendant Plaintiffs allege their
processes, methodologies and plastics matdyds were projected tocrease the number
of meter lids produced per hour by three teesetimes Defendants’ prior production rate.
However, the business negotiations betweerptrties ultimately fell through. After
negotiations ceased, Cook allegeidild Jones that he intendeduse Plaintiffs’ processes,
methodologies, and plastics mold desitprsDefendants’ own purpose and without
Plaintiffs’ involvement or consent. After saccessfully attempting tabtain Defendants’
assurance that Plaintiffsbofidential information woulahot be utilized, Plaintiffs
ultimately filed the instant suit.4

SUMMARY JUDGMENT STANDARD

Summary judgment allows courts to aveinnecessary trials where no material

factual disputes existNorthwest Motorcycle Ass’n United States Dep’t of Agricl8

4 Defendants thereafter filed counterclamgsinst Plaintiffs for eight causes of
action arising out of Jonealleged conduct once the buosss relationship between the
parties broke down. The parties do not assli@efendants’ countdatms in the instant
briefing and the Court has not considetieein. Defendants’ counterclaims remain
pending for trial.
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F.3d 1468, 1471 (9th Cir. 1994 The court grants summanydgment if no genuine issues
of material fact remain in dispute and theving party is entitled to judgment as a matter
of law. Fed.R.Civ.P. 56(c).The moving party bears the burden of informing the court of
the basis for its motion and menstrating the absence afyagenuine issue of material
fact. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986).

On summary judgment, all disputed faeind reasonable inferences must be
construed in favor adhe nonmoving party.Anderson v. Liberty Lobbinc., 477 U.S.
242, 255 (1986). However, taise a fact issue for tridhe nonmoving party must present
more than a mere scilti of evidence, and must comevi@ard with evideoe sufficient to
show that a reasonable jury couddurn a verdict in its favor.ld. at 248. Further,
Federal Rule of Civil Procedure 56(c) “ntates the entry of summary judgment, after
adequate time for discovery and upon motagginst a party who fails to make a showing
sufficient to establish the existence of agneént essential to that party’s case, and on
which that party will bear thieurden of proott trial.” Celotex477 U.S. at 322. If the
nonmoving party cannot make a showing on elémessential to his claims, there can be
no genuine issue of matakiact “since a complete failuod proof concerning an essential
element on the nonmoving party’s case necesgarilgers all other facts immaterial.ld.

at 323.
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ANALYSIS
1. Breach of Contract

Plaintiffs allege Defendants breached fedruary and August NDAs by “using the
processes, methodologies, aastics mold designs providég the [P]laintiffs to the
[D]efendants in a manner inconsistent with tontracts.” (Dkt. 1, 1 27.) To state a
claim for breach of contract pdaintiff must plead the follomg elements: (1) the existence
of a contract; (2) breach ltge defendant; (3) the breaclusad damages; and (4) the
amount of damagesEdged In Stone, Inc. v. Northwest Power. 3ysC, 321 P.3d 726,
731 (Idaho 2014) (quotingosell Equities, LLC v. Berryhill & Co., Inc297 P.3d 232, 241
(Idaho 2013)). Defendants amggummary judgment is agpriate because Plaintiffs
have not offered any evidence to edith either breach or damages.

With respect to breach, Defendants suggeses admitted in his deposition that he
did not have any evidence of Datlants’ use of Plaintiffs’ cordential information, “other
than the actions that they’'veken in defending this lawsuit.” (Dkt. 27-1, p. 4.) When
asked, “[w]hat do you mean llgat?,” Jones responded,fiean it seems like a terrible
waste to spend a lot of money dedeng something you haven’t done.ld) As
Defendants note, simply defending a lawsuit does not constitutene@af wrongdoing.

Plaintiffs respond that Codiatantly told Jones that Nicor was using, or would use,
Plaintiffs’ confidential inform&on for Nicor’s exclisive business purposes. Specifically,

once it became clear the parties would not @ntera business relationship, Cook advised
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Jones, in a November 13, 2013 e-mail:
My suggestion of buying tds was so | could showogd faith in buying something
from you so that when your injection equignt is in place those tools would be for
your production. | will be tooling those 4 lids iany case because | do believe we
will see substantial growth in those ljdgust can’t guarantee anything in this
business.
(Dkt. 28-2, Ex. E.Yemphasis added)
Plaintiffs suggest the “4 lids” Cookfexenced were theaulticavity pit lids
Plaintiffs had applied their trade secrets toider to develop such lids for Defendants to
market in upcoming bids to different cities. (Dkt. 28, p. 5.) s argue Defendants
could not tool the four referenced lidghout relying on the confidential information
received from Plaintiffs. To support tlasntention, Plaintifisite Cook’s deposition
testimony purportedly axitting that Nicor had been unatiio develop multicavity tooling
for meter pit lids prior to its fationship with New Phase. Id(; Dkt. 28-2, Ex. B, Cook
Dep., p. 4.) Plaintiffs alsteference an October 11, 20d-3nail from Cook asking New
Phase to develop four specific lids for Nicomtarket in upcomingids to the cities of
Baltimore, Jackson, Mississipand New Bern. (Dkt. 28-1], 8; Dkt. 28-2, Ex. C.)
Plaintiffs allege they then ccentrated their efforts on applying their trade secrets to the
production of the four multavity lids identified by Nicor. Plaintiffs argue Cook’s

November 13, 2013 e-mail constitutes evidethet Defendants decided to use Plaintiffs’

confidential information byleveloping and selling thefezenced multicavity lids.
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Further, Plaintiffs claim that even if Bendants did not use d&htiffs’ confidential
information, Cook’s November 12013 threat to move forwéon his own to develop the
tooling of the four identified lids constitutas independent and express breach of the
NDAs. (Dkt. 28, p.5.) Defendants respdhdt the identification of any lids, and their
exploitation prospects, was information providgdDefendants, not Plaintiffs. (Dkt. 31,
p. 4.) Defendants also maintain théhough Cook’s November 13, 2013 e-mail
referenced four meter lids, that such metds had anything to deith either multicavity
lids or Plaintiffs’ trade secrets is punasupported speculation and conjecturéd.) (

Because factual disputes are to be resbht trial, in ruling on summary judgment
motions, the Court does not resolve conflictinglerce with respect tdisputed material
facts, nor does it make credibility determinationB.W. Elec. Serv., Inc. v. Pacific Elec.
Contractors Ass'n809 F.2d 626, 630 (9th Cir.1987Weighing evidence and drawing
legitimate inferences from factre jury functions, and are not those of the judge when
ruling on a motion for summary judgmenfnderson477 U.S. at 255. The Court cannot
resolve the parties’ conflicting interpretationfsCook’s e-mails, nor of his deposition
testimony, on summary judgment. The jury wided to hear Cook’s testimony and assess
his credibility at trial. Although somewhat insubstantdaintiffs have submitted
evidence sufficient to establish a genuine issufact with respect to whether Defendants
breached the NDAs by either using oreidiening to use Plaintiffs’ confidential

information.
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Defendants also maintain Plaintiffs hdaéed to provide evidence of damages
caused by the alleged breach. (Dkt. 27-1,)p. #h response, Plaintiffs do not offer any
evidence to support their damages claim,ibstead contend that the irreparable harm
provision of the NDAs aloneupports the damages element @iRtiffs’ breach of contract
claim. (Dkt. 28, p. 6.) Plaintiffs alsoaintain the “fact thalNicor was ultimately
unsuccessful in winning the bidsr the City of Baltimore and Jackson, Mississippi does
not excuse Nicor’s use of New Phase’s Caarfiial Information in tke bidding efforts.

Nor does it eliminate or mitigatNew Phase’s damages.'ld.| Plaintiffs suggest

Defendants’ “use of the information, regksts of the outcome has caused irreparable
damage to New Phase.”ld() Finally, Plaintiffs argue this Court has held defendants
may be deemed to have knowledge of theadtamages underlying a plaintiff's breach of
contract claim when a non-disclosure agredmeentains an irreparable harm provision.
(Id., citing Flsmidth Spokane, Inc. v. Emers@14 WL 271190, at *5 (D. Idaho 2014)).
The measure of damages for the breadntitfcompetition clause, such as those
protecting the confidential information of therpp@s in the Non-disclosure Agreements at
issue, is the amount that the plaintiff lostrbgson of the breach, rattthan the amount of
profits made by the defendanirilogy Networks Sys., Inc. v. Johns@i2 P.3d 1119,
1121 (Idaho 2007). Althoughe measure of damages for loss of profits is “rarely

susceptible of accurate prooghd does not require “accurgeof with any degree of

mathematical certainty,” such damages do neéeé faroved with a “reasonable certainty.”
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Id. (quotingRyska v. Andersoi214 P.2d 874, 876 (Idaho 1950ancil v. Andersoni227
P.2d 74, 80 (Idaho 1951). Pragi damages with “reasonable certainty” means that the
“existence of damages must be takeih of the realm of speculation.Anderson &
Nafziger v. G.T. Newcomb, In&95 P.2d 709, &17 (Idaho 1979)).

Here, Plaintiffs not only fail to take damagaut of the realm afpeculation, but fail
to offer even speculation asttte appropriate measureddmages. Plaintiffs do not
submit any evidence of profits lost as a testiDefendants’ alleged breach, nor do they
provide any evidence of Dafdants’ alleged profits.5 &htiffs do not submit any
evidence of damages whatsoevdn fact, the only even passing reference to a potential
measure of damages the Court could losathe record wasubmitted by Defendants in
support of their Motion foBummary Judgment. Specdity, during his deposition,
Jones was asked what damages he was clainmmgDefendants. Jones replied, “What |
can prove. What we'll find out and provedrcourt of law.” (Dkt. 27-3, Ex. D, Jones
Dep., p. 40, ll. 17-19.) The deposition continued:

Q. Have you suffered any damage right now?

A Considerablyyes.

Q. Okay. What is that damage?

A

Do you want a dollar figure?

5 A defendant’s lost profits may be catered “in determining the reasonableness
of the plaintiff's proof as to its lost profitsbut is not “a substitute for such proof.”
Trilogy Networks172 P.3d at 1122.
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Q. If you have it.

A. Multiple millions of dollars.

Q. Okay. How do you calculate that?

A. | didn’t calculate it. | gave you a say. If you want to give me some time,
| can calculate it.

Q. How are you calculating it?

Well, if you just quickly glance at hnumber of lids that are represented in
the last document that you showed me, and then if you take the number of
dollars that | represented that | woslkell to Jeff per lid, if you just quantify
those, the total dollars of salare in the millions of dollars.

(Id., p. 40, Il. 20-15; p. 41, Il. 1-10.)

Jones’ testimony admits that his own viefddamages was exaggerated conjecture.
Further, in estimating damagessales in the “millions of dolta,” Jones failed to provide
any evidence of costs incurreadhgh such sales. The Colacks any means to quantify
profits in the absence of gliinformation. Moreover, Defendants did not agree to
purchase any lids from Plaintiffs. The omlgreements between the parties were the
Non-Disclosure Agreements signed in anttipn of a potential business relationship.
That Defendants decided rotpursue such relationshijpes not entitle Plaintiffs to
damages for lost sales. dom, Plaintiffs have failed to take the measure of damages

outside of the realm of speculation.
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It is a fundamental premise of contract lnat, although a plaintiff may have been
legally wronged, the plaintiff cannot recowd&mages unless he was ramically injured.
Bergkamp v. Martin759 P.2d 94, 944 (Idaho Ct.App.88) (citation omitted). Plaintiffs’
damages claim is without evidentiary sugord does not survive summary judgment.
Nevertheless, if a plaintiff “wises to protect some noneconoimigrest in a&ontract, then
he may pursue another remedy such asaijue relief or specific performance.1d.
There is a distinction between injury ati@mage and courts may interpose equitable
principles, in a proper case, to protaagight even without actual damag€azier v.
Economy Cash Stordsc., 228 P.2d 436, 441 (Idali951); 43A C.J.3NJUNCTIONSS 60
(2015). Plaintiffs request injunctive rdlia their Complaint, and seek an order
permanently enjoining Defendants “from usorgdisclosing the plaintiffs’ Confidential
Information as defined by ¢nfNDAs.” (Dkt. 1, 149.) As noted, Plaintiffs have
submitted evidence to establisigenuine issue of materiadt with respect to whether
Defendants used or threatened to use #ffginconfidential information. Under these
circumstances, the Court finds that Plaintifis2ach of contract alm survives summary
judgment to the extent Plaiffs seek injunctive relief. Hower, if Plaintiffs prevail in
establishing breach of contraatttrial, their remedy will bemited to potentially obtaining
injunctive relief.

2. Violation of Idaho Trade Secrets Act

Defendants seek summary judgment dssimg Plaintiffs’ claim for trade secret
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misuse or misappropriation. The Idah@de Secrets Act (“ITSA”), I.C. § 48-804t.

seq, provides for damages or injunctive religfa defendant acquired a trade secret by
‘improper means’ or [] a defelant disclosed or used thade secret without consent and
with knowledge that the trade secret was acquired by improper means or under
circumstances giving rise to a duty to maintain secrecjustMed, Inc. v. By¢&00 F.3d
1118, 1129 (9th Cir. Zm). Improper means include, “theft, bribery, misrepresentation,
breach or inducement of a breach of a dutyné&intain secrecy, or espionage through
electronic or other means.” I.C. § 48-801(1).

Plaintiffs allege that Defendants “williy misappropriated the plaintiff's trade
secrets through improper means, including breddhe defendantsluty to maintain the
trade secrets arising under the NDAgDkt. 1, § 36.) Defendants claim summary
judgment on Plaintiffs trade secret clasrappropriate because there are no genuine
disputes of material fact regarding misusésappropriation or damages.6 (Dkt. 27-1, p.

5.)

6 Defendants do not concetthat the information discked by Plaintiffs pursuant
to the NDAs constituted trade secrets, dmiinot take up thisrgument on summary
judgment. [d., n. 2.) The term “trade secret” &ans information, including a formula,
pattern, compilation, program, computer progrdevice, method, technique, or process”
that “[d]erives independent economic vaft@mm not being generally known to, and not
being readily ascertainable by proper mdansother persons whzan obtain economic
value from its disclosure or use” and “[iJsetBubject of efforts that are reasonable under
the circumstances to maintain its segrécl.C. § 48-801(5). To prevail in a
misappropriation action under ITSA, the plaintifist show that adade secret actually
existed. Wesco Autobody Supply, Inc. v. Emedt3 P.3d 1069 (Idaho 2010). For
purposes of the present motion, the Cowstiages, without deciding, that Plaintiffs’
information can be constded trade secrets.
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Defendants acquired Plaintiffs’ trade sserafter signing the NDAs. Obtaining
confidential information pursumto a non-disclosure agreement represents “circumstances
giving rise to a duty to maintain its secremylimit its use.” 1.C. 8§ 48-801(2)(b)(B)(ii).
Thus, if Defendants used or disclosed fi#s’ trade secretghey are liable for
misappropriation. 1d.

Plaintiffs do not suggest that Defendadgiitsclosed their trade secrets to anyone
other than Bingham & Taylor.(Dkt. 28-2, Ex. A, 1 5.) Binglm & Taylor was a party to
the August NDA, and any disclagsuby Defendants of Plaintiffs’ trade secrets to Bingham
& Taylor was contractually authorized. (DR{7-3, Ex. 3.) Therefore, the Court must
examine Defendants “use” of Plaintiffs’ tradests as an independdyasis of liability.
With respect to “use,” the Restatem of Unfair Competition provides:

There are no technical limitations on the nature of the conduct that constitutes ‘use’

of a trade secret for purposes of the sudtated in Subsection (b). As a general

matter, any exploitation of theatile secret that is likely tesult in injury to the trade
secret owner or enrichment to the deferida a “use” under this Section. Thus,
marketing goods that embody the tradersg employing the trade secret in
manufacturing or productionelying on the trade secrgt assist or accelerate
research or development, or soliciting amsérs through the usé information that

IS a trade secret, all constitute ‘use.’

Restatement (Third) of Unfair Compeiti § 40, cmt. ¢ (1995) (citation omitted).

The term “use” in the “context of migpropriation of a trade secret generally

contemplates some type of use that reducesgdatoe of the trade secret the trade secret

owner.” JustMed, Inc. v. By¢&00 F.3d 1118, 1131 (9tir. 2010) (citing 1 Trade
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Secrets Law § 3:20). In addition to Cooklsvember 13, 2013 alleged threat to use
Plaintiffs’ trade secrets, Plaintiffs claim f@adants misused the trade secrets in concert
with Bingham & Taylor for purposes of seriig Bingham & Taylor’s contracts or bids to
provide manhole covers to third parties inchgithe city of Baltimore.7 (Dkt. 28-2, EX.
A, 15.) Insupport of this contention aRitiffs submit evidence that Nicor had never
developed tooling forrey multicavity meter pit lid prior to disclosure of Plaintiffs’ trade
secrets, that Cook testified in his depositiogit Nicor had been able to develop any
methods for tooling multicavity meter pit lidsiqr to the parties’ relationship due to the
complicated nature @&fuch tooling, that Plaintiffs prvided Defendants with confidential
information on how various technologies carcbmbined to decrease production time and
increase profitability for the manufacturing oksific lids, and that, shortly after Cook’s
threat to use Plaintiffs’ trade secretgitvelop four multicavityneter pit lids, Nicor
submitted a bid to the city of Baltimore éoncert with Bingham & Taylor which relied
upon Plaintiffs’ process fanolding multicavity meer pit lids. (Dkt. 28-1, 11 8, 11,
16-20) (citing Dkt. 28-2, Ex. BCook Dep., p. 44, Il. 12-18, @8, Il. 15-28, Dkt. 28-1, Ex.
D; Dkt. 28-1, Ex. E; Dkt. 28-1, Ex. F.))The Court finds Plaitiffs have submitted

sufficient evidence to establislganuine issue of material fagith respect to “use.”

7 Plaintiffs also claim Defendants’ breashare ongoing “in so far as Defendants
continue to use the trade setsrin concert with Bingham &aylor to manufacture and sell
manhole covers.” (Dkt. 28-2, Ex. A, 1 8.)
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The nature of unauthorized use, howeigerelevant to detenining appropriate
relief. JustMed 600 F.3d at 1131 (quotation omdje In Idaho, courts typically
construe actual loss “to mean lost profits, lmsttomers, lost market share, and similar
losses.” Id. (quotingGME, Inc. v. Carter917 P.2d 754, 756 (Idaho 1996)). Here, as
mentioned, Plaintiffs have fadeo offer any evidence to establish actual loss as a result of
Defendants’ alleged use.8 Pliis have not provided any ewadce to suggest that either
Defendants’ possession or usePtdintiffs’ trade secrets resulted in a loss of secrecy or a
loss of value. Thus, not only are damagesapgptopriate under Idahaw, but neither is a
finding that Defendants misapproged Plaintiffs’ trade secretdustMed 600 F.3d at
1131. Defendants are accordingly entitledduonmary judgmenwith respect to
Plaintiffs’ trade secrets claim.

Nonetheless, under Idaho law, “[a]ctwalthreatened misappropriation may be
enjoined.” 1.C. 8§ 48-82(1). Therefore, while damages for misappropriation of a trade
secret are inappropriate here because of the lack of “use” or “disclosure” as contemplated
in the context of trade secret protectitdre Court may grant an injunction against
Defendants’ threatened use or disclosafrthe source code if appropriataustMed 600
F.3d at 1131. Given the disputed issueshaterial fact regarding this issue already
detailed, whether Plaintiffs are entitled to ajuinction will need to be decided at trial.

3. Unjust Enrichment

8 Defendants ceased pursuit of toolingltnavity pit meter lic in response to
Plaintiffs’ lawsuit. (Dkt. 28-1, § 20.)
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A right to recovery for unjust enrichmemtcurs where “the defendant has received
a benefit which would be inequitable to retairleast without compeating the plaintiff to
the extent that retention is unjustBeco Const. Co., Inc. Bannock Paving Co., Inc797
P.2d 863, 866 (Idaho 1990) (quotiHgrtz v. Fiscus567 P.2d 1, 2 (Idaho 1977)). This
doctrine may not be appropriately appliedhis case because a recovery for unjust
enrichment is not permissible where therarisenforceable contract between the parties
covering the same subject mattéwilhelm v. Johnstqr80 P.3d 300, 307 (Idaho App.
2001) (citingDBSI/TRI v. Bende48 P.2d 151, 16Q0daho App. 1997))see also The
Vanderford Co., Inc. v. Knudsph65 P.3d 261, 272 (Idaho@0). Here, the existence of
enforceable non-disclosure agreementsch define the parties’ rights and
responsibilities, precludes application of the unjust enrichment doctrine.

Plaintiffs’ unjust enrichment cause oftian is also preempted by the ITSA.
Plaintiffs’ trade secrets and unjust enrichmaaims are both basea Nicor's alleged use
of Plaintiffs’ confidential information afteghe relationship between the parties soured.
Section 48-806(1) of the ITSA states: (1xEpt as provided in subsection (2) of this
section, this chapter displaces conflicting,togstitutionary, and other law of this state
providing civil liability remedies for misapproptian of a trade secret.”l.C. § 48-806(1).
Section 48-806(2)(a) and (b) provide the IT@&#es not affect other contractual remedies,
whether or not based upon npgaopriation of a trade secret, or other civil remedies that

are not based upon misappropriation obadérsecret. 1.C. § 48-806(2)(a) & (b).
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In 2007, this Court held, asmatter of first impression, that the aforementioned
displacement provision preempts actionshsas those for unjust enrichment.
Chatterbox, LLC v. Pulsar Ecoproducts, LLZD07 WL 1388183, at *3 (D. Idaho 2007)
(noting the majority view ishat the Uniform Trade Secrets Act (and corresponding state
trade secrets acts) preempt claims that asedan the unauthorized use of information,
regardless of whether that information mebesstatutory definition of a trade secrepe
also Digital EnvoyJnc. v. Google, In¢.370 F.Supp.2d 1025035 (N.D.Cal. 2005)
(finding California’s trade secret act predsyb plaintiff's claims for unfair competition
and unjust enrichment sindeose claims were based on the same nucleus of facts as
plaintiff's misappropriatiorof trade secrets claimjjutchison v. KFC Corp 809 F.Supp.
68, 71-72 (D. Nev. 1992) (finding the Uniforfmade Secrets Act displaced civil remedies
for unjust enrichment, unfair competition ameach of confidentiaklationship based on
alleged misappropriatioof trade secret)Allegiance Healthcar€orp. v. Coleman232
F.Supp.2d 1329, 1335-36 (S.MaF2002) (dismissing plaintiff’s unfair competition claim
as preempted by the Uniform Trade Secretswitere there was no material distinction
between the wrongdoing alleged in the tradeeteclaim and that alleged in the unfair
competition claim).

Plaintiffs’ unjust enrichment claim fails asnatter of law due tine existence of an
enforceable express contract between thegsacovering the same subject matter, and

because it is preempted betlT'SA. The Court accordingrants Defendants summary
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judgment with respedbd unjust enrichment.
4. Injunction
Defendants’ summary judgment motion degdt@ee sentences to their attempt to
dismiss Plaintiffs’ claim for injunctive reliethe core of which is “there is not any
evidence supporting all elements of substargieeinds of Plaintiffs’ allegations.” (DKkt.
27-1, p. 7.) However, Plaintiffs have pretszhevidence to estligh a genuine issue of
material fact with respect tohether Defendants threatenedise and/or used Plaintiffs’
confidential information. Although Plaintiffsave failed to prove any damages as a result
of such use they may, astlined above, bentitled to injunctive relief. Summary
judgment with respect to Plaintiffs’ failwr claim for relief is accordingly denied.
5. Plaintiffs’ Motion toSeal (Dkt. 29)
Plaintiffs filed a motion seeking to seathibits submitted in support of their
response to Defendants’ Motion for Summargighaent. Plaintiffs’ Motion to Seal did
not provide any justification for sealingetlocuments, other than that they “contain
confidential information.” Magistrate Judge RotthE. Bush accolidgly determined
Plaintiffs failed to meet their burden of denstrating compelling reasons to restrict public
access. (Dkt. 32) (citingamakana v. City & Cnty. of Honolyld47 F.3d 1172,
1178-1180 (9th Cir. 2006)). dge Bush ordered Plaintiffe submit a supplemental brief
demonstrating “compelling reasons” to keep dtocuments under seal by June 23, 2015 if

they desired to maintain tmecords under seal. (Dkt. 32.) Plaintiffs did not file a
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supplemental brief. The Court accordingly ases Plaintiffs either do not desire to keep
the records under seal or do not hasmpelling reasons to restrict the “strong
presumption” in favor of public accedd. Plaintiffs’ Motion toSeal is accordingly
denied.

ORDER

ITISHEREBY ORDERED:

1. Defendants’ Motion for Summary Judgmébkt. 27) with respect to Plaintiffs’
breach of contract claim SRANTED IN PART andDENIED IN PART.
Summary Judgment (SRANTED with respect to damages; Plaintiffs will not
be permitted to present evidenof damages for breach of contract during trial.
Summary Judgment BENIED with respect to breach An injunction may be
available if Plaintiffs camstablish breach at trial.

2. Defendants’ Motion for Summary Judgmébkt. 27) with respect to Plaintiffs’
trade secrets misappropriation clainGRANTED. However, Plaintiffs may
be entitled to an injunction under Idaho Code § 48-802 if they can establish
Defendants used or disclosed theade secrets at trial.

3. Defendants’ Motion for Summary Judgment (Dkt. 2@ RANTED with
respect to Plaintiffs’ unjust enrichment claim;

4. Defendants’ Motion for Summadudgment (Dkt. 27) iIBENIED with respect

to Plaintiffs’ claimfor injunctive relief;
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5. Plaintiffs’ Motion to Seal (Dkt. 29) iDENIED.

DATED: July 27, 2015

Lk

war J. Lodde”
Unlted States District Judge
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