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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

KENDALEE RYDALCH,
Case No. 4:14-cv-00196-BLW

Plaintiff, MEMORANDUM DECISION AND
ORDER
V.

BONNEVILLE COUNTY and MERI
BYBEE,

Defendants.

INTRODUCTION
The Court has before it Defendants Bewille County and Me Bybee’s Motion
for Summary Judgment (DK20). The Court heard oral argument on the motion on June
1, 2015, and now issuése following decision.
BACKGROUND
Plaintiff Kendalee Rydalch was employey Bonneville County as a juvenile
probation officer until she was terminatedfegbruary 15, 2013, ipart because she
received a second citation farving under the influencél.’s Statement of Fact§ 3,
Dkt. 24-1.
On Monday, February 11, 2013, Rydaéohived at work and requested a meeting
with two supervisors, Kyla Remsburg and BrBeck, as well as with Meri Bybee, the
Director of Probation ServiceBef.’s Statement of Fact$ 4, Dkt. 20-2. When the group

was assembled, Rydalch informed her suigersg that she had received a DUI over the
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weekendld. That same day, Bybee placed Rydadn administrative leave and told
Rydalch that she was going to investigatesther Rydalch should be terminatit.at
7. Bybee and Remsburg were aware that Rydaad previously received a DUI in 1999
when she worked as a juvenile probatifincer for Court and Clinical, a private
company that contractedtw Bonneville Countyto provide its juvenile probation
servicesPl.’s Statement of Fact§ 39, Dkt. 24-1. In 200&ourt and Clinical was
transferred to Bonneville @oty, and nearly all of th€ourt and Clinical personnel—
including Rydalch, Bybeegand Remsburg—were hirégy Bonneville County.Def.’s
Statement of Fact§ 2, Dkt. 20-2. Bybee and Remstpuvere also aware that in 2003,
while still at Court and Clinical, Rydalch wakarged with an opetontainer violation,
which was later dismisseBl.’s Statement of Fact§ 38, Dkt. 24-1.

After placing Rydalch on administrativealve, Bybee began her investigation.
Bybee reviewed the policegerts associated with tmost-recent DUI, examined
Rydalch’s BAC test resultsnd spoke with police officersd. She also reviewed
Rydalch’s past performance, including cdampts received laout Rydalch’s workld.
Finally, Bybee met with Bonneville County i@ctor of Human Rsources Dan Byron,
County Attorney Scottlall, and County Commissioner Roger Christensgrat § 10;
Bybee Dep.124.7-22, Dkt. 24-4. Bybee does netall precisely when this meeting took
place, but it was sometime after she had finished her investigatidmrior to Friday,
February 15, 20135ee id At this meeting, Bybee presented the results of her

investigation to the others, and thaéigcussed Rydalch’s past performarndeat 125:4—
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17. It was at this meeting that tdecision to terminate Rydalch was maldeat 126:14—
19. Rydalch was not present at the meetithgat 126:11-13.

On or about Thursday, February 14, 20d3upervisor, under Bybee’s direction,
completed a form entitled “Bonnevilléounty Empbyee Counselingnd Discipline
Record” (“Discipline Form”that would be given toylalch the following dayPl.’s
Statement of Fact§ 15, Dkt. 24-1. The Discipline Form indicates that the action being
taken against Rydalch is “[d]ischargerfr@ll responsibilities and employment.” The
reasons for the action taken are listed as folld@@bl1, inconsistencies in her story, poor
work performance, liability concerns, and concerns about her performance expressed by
Judge Savage, treatment agencies, and otileteral contacts. Kenda struggles with
policy and procedure ane&ping her files currentPl.’s Ex. B Dkt. 24-6. The following
statement of facts supporting the decigmierminate was contained within the
Discipline Form as well:

On February 9, 2013, Kenda regsil a DUI. When Kenda was first
guestioned by the officer concerningdhmuch she drank, she responded
with none. During the field sobrietyse which she failed, she changed her
story to one beer. Kenda agreedubrit to submit to a breath test. She
provided three breath samples with tesaf .143, insufficient and .140.

On Monday, February 11, 2013, Kenceported the incident to Meri
Bybee, Kyla Remsburg, and Brian Be@he reported that she had received
a DUI over the weekend. She statedt tthe had gone to dinner with a
friend around 7:00 p.m. amttank two beers, she tharent to her brother’s
house where she didn't drink after wihghe went to a local bar and drank
one beer.

The Bonneville County Sheriff[']©ffice was contacted for
verification of the amount of alcoholahwould need to be consumed to
blow a .143/.140. They do not believattiKenda is being truthful in her
statements. In their opinion, it wouiake approximately 7-8 beers to reach
that level.
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Kenda’s last evaluation dated 8/25/2012 was satisfactory, but
concerns were noted concerning performance and brought to her

attention. During the current evaluatiperiod, there hav@een concerns

expressed by Judge Savage, treainproviders, and other collateral

contacts. Kenda struggles with prowig adequate written documentation.

Specifically case plans are not alwgysvided withinthe time allotted,

client notes are disconnected anavie the reader with questions, and

correspondence is often fragmengedl with typing errors. Her new

evaluation was due this monthvatich time the recommendation would

have been to deny a merit step inseand placing Kenda on probation for

her work performance.
Id. at § 23.

On Friday, February 12014, Bybee met with Rydalch, with two other
supervisors also present. Bybee testified the purpose of tHeriday meeting was to
advise Rydalch that the decision to termena¢r had been made and to “ask her if she
had anything additional to addd. at 126:20-24. Rydalch had not had any contact with
anyone from Bonneville Cotynbetween Monday’s meeting and Friday’s meeti?igs
Statement of Fact§ 17, Dkt. 24-1. At the Fridayeeting, Bybee read the Discipline
Form to Rydalch, which Rydalch refused to sigh.at { 20.

Rydalch did not know—until the Friday, Bieiary 15, 2014 meeting—that there
were “concerns expressed by Judge Savagg@ment providers, and other collateral
contacts” about her job performantg.at 1 22. At the close of the Friday meeting,
Rydalch was instructed to paak her personal belongingd. at § 25.

The Bonneville County Employee Handbook (“Boyee Handbook™), which

Rydalch received a copy of when she regarking there, lays out a detailed

disciplinary procedure (“Progressive Dgme Policy”). Thatsection provides:
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The purpose of this policy te establish #ramework for
administering prompt, corsgent, and impatrtial disciplinary or corrective
action [which] may include . . . termination of employment.

Regular full-time . . . employees..shall be allowed a hearing with
the elected official responsible ftireir department or their designated
representative in connection winy proposed actionhich would result
[in] termination of employment.

The responsible elected official or their designated representative
shall provide eligible employees with written notice of the date, time and
place where the hearing is to be hdlde notice shall set forth the reasons
for the proposed action including imfoation or documentation which the
county considered asbasis for the action.

Employees shall respond within twasiness days to indicate their
intent to attend the hearing or provievritten response for consideration.

Hearings will be informal andenerally will not exceed one hour.
The employee will be allowed fwesent oral testimony or written
statements from witnesses as vasllany other information or
documentation they wish to be considered. The employee may be assisted
by an attorney or other representatat their own expense. Discussion
generally will be limited to issues sait as a basis for the action in the
notice.
Employees who feel that théyave been . . . discharged for
disciplinary reasons without suffemt cause may access the formal
grievance procedure.
Ex. A. Dkt. 25-1. The formal grievance pemture is also contained within the Employee
Handbook (“Grievance Procedure Policy”)alkows an employee to file a written
grievance and ultimatelyf, desired, appeal to the Permel Advisory Council, which is
required to hold a hearing within thirty dayfsthe filing of the appeal. Within twenty
days of the hearing, the Council mustue a written recommendation, and the elected

official with jurisdiction ower the affected department will review that recommendation

and issue a final decisiontwin five working daysPl.’s Ex. G Dkt. 24-6.
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It is undisputed that Bybee did nairsult the Employee Handbook prior to
terminating Rydalchid. at { 27—30t is also undisputed &t Bybee never informed
Rydalch that under the terms of the Emplol#eedbook (1) she had a right to a pre-
termination hearing pursuaiat the Progressive DiscipknPolicy, or that (2) post-
termination, she could have utilizédte Grievance Procedure Politg. at 1 27-30.

Rydalch’s Amended Complaint (Dkt. 18dates two causes of action against
Bonneville County and Meri Bybee, both bght under 42 U.S.C. £983: (1) a violation
of her right to due process; and (2) gendiscrimination. Defadants Bonneville County
and Meri Bybee (collectively, “Defendai} filed the Motion for Summary Judgment
(Dkt. 20) at issue here, arguing that Rytidias failed to create a genuine issue of
material fact with regard to both claims. For the follogvreasons, the Court will deny
Defendants’ motion in full.

LEGAL STANDARD

Summary judgment is appropriate wheigagty can show that, as to any claim or
defense, “there is no genuine dispute aswfjoraaterial fact and ghmovant is entitled to
judgment as a matter of law.” Fed. R. G#.56(a). One of the principal purposes of
summary judgment “is to isolate and disposéactually unsupported claims . . . .”
Celotex Corp. v. Catretd 77 U.S. 317, 323—-24 (1986). It‘mot a disfavored procedural
shortcut,” but is instead the “principal tpbby which factually irsufficient claims or
defenses [can] be isolatadd prevented from going toal with the attendant
unwarranted consumpt of public and pvate resources.’ld. at 327. “[T]he mere

existence of some alleged factual dispute betwthe parties will not defeat an otherwise
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properly supported motion for summary judgmerAriderson v. Liberty Lobby, Inet77
U.S. 242, 247-48 (1986) here must be a genuine dispute as toraaterialfact—a
fact “that may affect the outcome of the caskl’at 248.

The moving party bears the initial burden of demonstrating the absence of a
genuine dispute as to material faBtevereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir.
2001) (en banc). To carry this burdéme moving party need not introduce any
affirmative evidence (such affidavits or deposition excetg) but may simply point out
the absence of evident® support the nonmoving party’s casairbank v. Wunderman
Cato Johnson212 F.3d 528, 532 (B Cir. 2000).

This shifts the burden tine non-moving party to pdoice evidence sufficient to
support a jury verdict in her favoDeveraux263 F.3d at 1076The non-moving party
must go beyond the pleadings and showltby| ] affidavits, or by the depositions,
answers to interrogatories, or admissions on file” that a genuine dispute of material fact
exists. Celotex477 U.S. at 324.

The Court is “not required to comb thigh the record to findome reason to deny
a motion for summary judgmentCarmen v. San Francisco Unified Sch. Di287 F.3d
1026, 1029 (9th Cir. Z1) (quotation omitted). Insteatthe “party @posing summary
judgment must direct [the Court’sftantion to specific triable facts.Southern
California Gas Co. v. City of Santa Arz36 F.3d 885, 88®th Cir. 2003).

ANALYSIS
Rydalch brings her claims under 42 WCS§ 1983, which provides a cause of

action for the deprivation of “rights, privies, or immunities secured by the Constitution
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and laws” of the United StateSomez v. Toledaet46 U.S. 635, 638 (1980) (quoting 42
U.S.C. § 1983). Section 1983rist a source of substantive rights, but rather “a method
for vindicating federal rights elsewhere conferré@raham v. Connqr490 U.S. 386,
393-94 (1989) (citations omitted).

To state a claim under 8§ 1983, a plaintiffshallege a violation of rights either
protected by the Constitution or created by fatistatute that is proximately caused by
the conduct of a “person” acting under the color of stateCaumpton v. Gate947
F.2d 1418, 14209th Cir. 1991).

1. Constitutionally Protected Property Interest

Rydalch must first establish that shespessed a property interest deserving of
constitutional protection. While state law ddtshes the parameters of an individual’s
substantive interest, federal law is what deteewiifi that interest is a protected property
right. Lawson v. Umatilla Cnty 139 F.3d 690, 692 (9tir. 1998). For continued
employment to constitute a peated property interest, argen must have a reasonable
expectation or a “legitimate claim eftitlement” to the heefit of continued
employmentBd. of Regents of State Colleges v. R&@8 U.S. 564577 (1972)see also
Harkness v. City of Burley.10 Idaho 353, 356 986) (“employee must have more than a
mere hope of continued employment”).

Here, the parties agree that Rydalch satgect to termination only “for-cause”
and thus, that Rydalch had a reasonabpeetation of—and a ostitutionally protected
property interest in—continued emplognt as a juvenile probation officer.

2.  State Actors—Bonnevill&County and Meri Bybee as Defendants
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Having decided that Rydaldtad a property interest in continued employment, the
Court must next determine if BonnevilBounty and Meri Bybee are “persons” acting
under the color of state law.

Preliminarily, Defendants argue thatli®e should be dismissed as a defendant
because (1) claims against government offgcialtheir official capcities are really suits
against the governmental employer besgatine employer must pay any damages
awarded; and (2) there is no basis for allggation against Bybee in her individual
capacity because she acted at all reletrar@s within the course and scope of her
employmentid.

Rydalch’s Amended Complaint does not speaihether she is suing Bybee in her
individual or official capacity. Further aaplicating the inquiry is that “individual”
capacity can refer to two separate doctriik@st, a state officialnay be named in a
complaint in her “individual” cpacity “as a fictional surrogafer the Statesuch that the
Eleventh Amendment does not apply evesutih recovery ultimaly comes from the
State’s coffers.Suever v. Connelb79 F.3d 1047, BD (9th Cir. 2009)Second,
personalliability may be imposed on a state ofél, “such that the money comes from
the official’s own resourcesld. The Ninth Circuit has recogred that due process and
equal protection claims can be brought agagovernment officials in their personal
capacitiesSee OSU Student Alliance v. R&99 F.3d 1053 (9t@ir. 2012). Under this
theory, a plaintiff must shownly that “the official, achhg under color of state law,
caused the deprivation of a federal riglitafer v. Melg 502 U.S. 21, 25 (1991). In such

instances, personal liability doestrhiorn on whether the officialcted within the scope of
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her authority; rather, the only relevant inqus whether the action was taken under color
of state lawld. at 28.

When, as here, a Section 1988nplaint is ambiguous &s the capacity in which
an official is being sued, a presumption @sishat the official is being sued in her
personal capacityromano v. Biblel69 F.3d 1182, 1186 (9th Cir. 1999) (The Ninth
Circuit has “presumed that officials necafigare sued in their personal capacities
where those officials are named in a comyi|aren if the complat does not explicitly
mention the capacity in wth they are sued.”)

Thus, Bybee—in her personal capacity-aigroper defendanivhile Bonneville
County alleges that there is no basis foy allegation against Bybee in her individual
capacity, whether Bybee actedthin the course and scope of her employment is not the
proper inquiry, as explained above. Ryddiels alleged that Bybee, while acting under
color of state law, caused tHeprivation of a federal rightTherefore, Bybee is a proper

defendant in her personal capadity.

L In her Amended Complaint, Rydalch alleges that the “acts of the Defendants . . . and each of
them, individually and under color of the statute®slilted in the deprivation of Plaintiff's property and
liberty interest in her employment without due gess of law in violation of her constitutional rights,
privileges and immunities as guaranteed by the Cotistitof the United States and more particularly,
the 5th and 14th Amendments t@ tGonstitution of the United Stateé\in. Compl.pp. 2, 1 4; 6-7, 1 29.

2 Insofar as Bybee was named i bfficial capacity, she is a redundant defendant. Case law is
clear that because suits against government officidleein official capacities arreally suits against the
governmental employer, “[t]here is no longer a nieebring official-capacity actions against local
government officials, for undéonell, . . . local government units can be sued directly for damages and
injunctive or declaratory reliefKentucky v. Grahami73 U.S. 159, 167 n.14 (1985).
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The Court also concludes that Bybee waserson acting under color of state law.
A public employee acts under the color of state when acting in her official capacity.
West v. AtkinsA87 U.S. 42, 50 (1988Bybee was the official who proposed that
Rydalch be terminate@®ybee Dep.at 19:5-6, Dkt. 24-4. Bybee also testified that she
was in attendance at the meeting in whtad decision to terminate Rydalch was made.
Id. at 20:6-10. Finally, according the Byb#ee purpose of the Friday, February 15,
2013 meeting was to advise Rydalch that the decision to terminate her had been made
and “ask her if she hadhgthing else to addfd. at 22:14-24. Because Bybee was acting
in her capacity as the juvenit®urt services director #ie time Rydalch was terminated,
Bybee was a person acting under color of state’ law.

As to Bonneville County, municipalitieseamcluded among those “persons” to
whom 8 1983 applieddonell v. Dept. of Soc. Saces of City of New York36 U.S.
658, 690 (1978). A municipality can beldla when a constitutional deprivation was
directly caused by a municipal policy, statat) ordinance, regulation, decision, or
custom officially adopted and pranigated by that body’s officerSee idat 690-91.
Alternatively, a plaintiff may show that theédision-making official was, as a matter of

state law, a final policymakg authority whose edicts acts may fairly be said to

3 The doctrine of qualified immunity protects state actors from liability if their conduct does not
violate “clearly established statutory or constitutiamghts of which a reasonable person would have
known.” Pearson v. Callaharb55 U.S. 223, 231 (2009) (intetrmpuotations omitted). It establishes
immunity from suit rather than a defense to liabilit.Here, however, neither party made a qualified
immunity argument in their briefing. Thus, whetlybee is entitled to qualified immunity is an
outstanding issue and one tham@ properly before the Court for the purposes of deciding this motion.
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represent official policy in the area céasion” or that “an official with final
policymaking authority either delegated that authoritytaatified the decision of, a
subordinate.’ld. (internal citations omitted).

Here, it is unclear who, if anyone, was the final decision-nfakecording to
Bybee, the decision to terminate Rydalclswaade at a meeting Bybee attended with
Bonneville County Director of Human Resces Dan Byron, County Attorney Scott
Hall, and County Commissioner Roger Clersten. The Court finds that Rydalch has
raised a genuine issue of material fact thatdfiicial or officials with final policymaking
authority ratified the decision to terminate Rydalch.

Having determined that Rydalch has suéidly stated a § 1983 claim, the Court
will next analyze whether Ryddldas established a genuine essfi material fact as to
each of her two causes of action: (1) thateddants violated her right to due process
when they terminated heand (2) that Defendanémgaged in gender-based
discrimination when they did not terminatenale supervisor who received a DUl while
on the job.

A. Due Process Claim

The Due Process Clause of the Foemte Amendmentgplies to public

employees who have a property right in continued employr@éeieland Bd. of Educ.

4 Bybee testified that she proposed Rydal¢aisination to Human Resources Director Dan
Byron, but that she did not know whether Byron was the official with final decision-making authority.
Bybee Depl123:3-123:18, Dkt. 24-4.
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v. Loudermil) 470 U.S. 532, 538 (1985). At the véegast, due process requires notice of
the contemplated action, the basis andawe relied upon in deciding to take the
contemplated action, and an opportunity to resptehdat 546. The notice requirement is
satisfied with an oral or written notificat of the allegations against the employee,
coupled with an explanation of theiéence that supports those allegatiddsAn
opportunity to respond sufficient when the employee islalio present, in person or in
writing, reasons why ggfoposedaction should not be taken . . Id? (emphasis added).
Thus, the opportunity to respond must take place before the decision to take the
contemplated action is made.

In order to determine whether RydallE due process claim survives summary
judgment, the Court mustedully examine the timelinef relevant events, paying
particular attention to wh&efendants told Rydalch and eMthe statements were made.
After Rydalch informed her supervisors abbat DUl on Monday, February 11, 2014,
Bybee told Rydalch to go honaad that an investigatiomould be conducted. Rydalch
had no additional gdact with anyone at Bonnevilléounty until Friday February 15,
2014. On that day, Bybee read the Ding Report to Rydalch, thereby notifying
Rydalch of the allegations agat her and providing an expktion of at least some of
the evidence that supported those aliega. Most problematic, though, is the
requirement that Rydalch have an opportutotyespond. Rydalch was simply not given

a meaningful opportunity to respond to the allegations against her. By Bybee’s own
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testimony, the purpose of the Friday megtivas to tell Rydalch that she had been
terminatec®. Since the Friday meeting was alse thme in which Bybee notified Rydalch
of the allegations against her, Rydalch hadpportunity to meaningfully respond

before the decision to termimaher was made. Further supporting this conclusion is that
while “concerns expressed by Judge Savagatment providers, and other collateral
contacts” about Rydalch’s job performance wasded as facts supporting the decision to
terminate her, Rydalch was not made awartate concerns until the Friday meeting.

Id. at | 22.

Relatedly, Defendants blatantly ignored their own county policy, which required
that Rydalch be provided a pre-terminati@aring where she could have responded to
the allegations made against her. Bybséfted that she was not aware of the
Progressive Discipline Policy that require@ gimovide Rydalch withvritten notice of the

date, time, and place where a pre-termimatiearing was to be held, along with a

® Bybee’s testimony is inconsistenttimat she first indicated the following:

On 2-15 when | met with Kenda with Kyla and Brian, | asked her if she had anything she
wanted to clarify. | asked her to read — | explained to her the reason for dismissal. | asked
her if she would like to review it or if shhad any additional information she would like

to give mebefore the decision was madeasked her if there was anything — more
information. Asked her if she wanted tda She refused to read the document and she
refused to sign it.

Bybee Dep 88:9-23, Dkt. 24-4 (emphasis added). Bybee tastified that the decision to “terminate
based on the information we had at the time” was rpadeto the Friday meeting, when Bybee met with
with Bonneville County Director of Human Resoes Dan Byron, County Attorney Scott Hall, and
County Commissioner Roger Christens@&ybee Dep.126:20-24, Dkt. 24-4.
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summary of the allegations lodged against Rydd&ghee Dep98:22—-99:8, Dkt. 24-4. It
is undisputed that Bybee never consutteel Employee Handbook to determine the
proper procedures for terminating Rydalahd @ever informed Rydédicof her right to a
hearing.d., at 25:15-25:25.

In sum, because Rydalch was given no meaningful opportunity to respond to the
allegations against her—before the decision to terminate her was made—Rydalch’s due
process claim survives summary judgment. The Delfietsd motionfor summary
judgment as to the due process claim is denied.

B. Equal Protection Claim

In her Amended Complaint, Rydalch gies that Bonneville County treated her
“disparately from her male cowarpart because of her gendekrh. Complat 6, Dkt. 16.

She explains that in 2007, a male juvepilebation supervisor was on a work-related trip
when he was stopped by a polaféicer and detained for drivg under the influence of
alcohol.PIl. Statement of Factat 7, Dkt. 24-1. Unlike wth Rydalch, Baneville County

did not suspend this male employee whilavestigated, and ultimately placed him on
probation as opposed tan@nating his employmentd. at 8.

Bonneville County arguesdhsummary judgment should be granted in its favor as
to this claim because Rydalch has faileddseat that the alleged disparate treatment was
based on her membershipa protected clas®ef.’s Br.at 6, 8; Dkt. 20-1. Rydalch
responds that “there is a colorable claivat the supervisor was treated differently
because he was a well-liketale employee (as oppmabto the Defendants’

characterization of the Plaintiff's claimahit was anti-woman, the factfinder could
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conclude that the employer was “pro-malei)jn the alternative more likely as a
supervisor to be given special treatmeRi.”s Resp.at 17-18, Dkt. 24. Bonneville
County replies that Rydalch’s responsensufficient to surive summary judgment.
While Rydalch has not presented much evidence, she has presdfitaeintevidence to
survive the summarnudgment stage, as discussed below.

The equal protection component of the Fifth Amendment’'s Due Process clause
confers a “federal constitutional right to fsee from gender discrimination” at the hands
of government actor®avis v. Passmam42 U.S. 228, 234-33.979). A plaintiff
alleging a violation of equal ptection in a 8 1983 claim msuultimately prove that the
defendant acted in an intemally discriminatory manneEDIC v. Henderson940 F.2d
465, 471 (9th Cir. 1991). Bint order to simplysurvive summary jggment, a plaintiff
must only produce evidencefBaent to establish a genuinssue of fact as to the
defendant’s motivationsd.

Rydalch may base her case either on digittence of discriminatory intent or on
a presumption of discriminatory integutising from the eleents set forth ilMcDonnell
Douglas Corp. v. Greert11 U.S. 792, 802 (1973)nthoine v. North Central Counties

Consortium 605 F.3d 740, 753 (9th Cir. 2010Fhose elements are: (1) membership in a

6 Courts in the Ninth Circuit are not required to apply the formal TitleMdDonnell Douglas
burden-shifting framework in Section 1983 clajihewever, because both require a showing of
intentional discrimination, summary judgment démns as to § 1983 claims often mirror Title VII
analysesAnthoing 605 F.3d at 753%ee also KeyseP65 F.3d at 754. The Court agrees with the parties
that it is appropriate to apply tivcDonnell Douglagramework here.
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protected class; (2) qualifications for the jolsatisfactory performance of the job; (3) an
adverse employment decision; and (4) simylartuated employees not in the protected
class received more favorable treatmé&htUnder theMicDonnell Douglagramework,
“[e]stablishment of the prima facie case ifeef creates a presumption that the employer
unlawfully discriminated against the employe$t” Mary’s Honor Ctr. v. Hick509

U.S. 502, 506 (1993) (citations omitted). Théetelant may then rebthat presumption
by producing an explanation that the adeeaction was taken “for a legitimate,
nondiscriminatory reasonltl. at 507. At the third step, “th@aintiff must show that the
articulated reason is pretextual eitdeectly by persuading the court that a
discriminatory reason more &ky motivated the employer or indirectly by showing that
the employer’s proffered explation is unworthy of credencelNicholson v. Hyannis Air
Service, Ing 580 F.3d 1116, 1126-2%th Cir. 2009) (internal quotation marks omitted).
Very little evidence is required to raise a gereuissue of fact garding a defendant’s
motive that will require resolution by a fact findit. at 1127.

Here, Rydalch has establishedrana faciediscrimination claim. As a woman,
she is part of a protected class, anel dearly experienced an adverse employment
decision. In construing the evidence in light most favorable to Rydalch, the Court
finds that the remaining two elements asoalatisfied. First, a reasonable jury could
conclude that Rydalch perfoed her job in a satisfactorganner. Defendants argue that
Rydalch’s work was not satisfactory. lapport of that conterdin, they note that
complaints from both parents of juvenile oftlers, as well as a magistrate judge, were

lodged against Rydalcithese complaints, however, were only communicated to
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Rydalch after the decision to termin&r had been made, so Rydalch had no
opportunity to correct those performancéidencies. More importantly, in Rydalch’s
last performance review on gust 24, 2012, her supervisor rated her overall work
performance as a three out of five, indiieg that Rydalch “meets work performance
standards.” The supervisor’s notes indicated:

Kenda is our most senior officer. Sisea valued member of the Juvenile

Probation team, and can be relied upmassist newer officers when

needed. Some concerns have been rattéus time, however they have

been brought to her attention and wetieve that they will be corrected by

her next evaluation. At this timemerit step increase would not be

recommended if possible. However, it has time to show improvement

and progress.

Def.’s Statement of Fagctat 4, Dkt. 20-2Based on this record, a jury could determine
that Rydalch satisfactorily performed her job.

As to the fourth and final element, &lch has put forth enough evidence for a
jury to conclude that similarly situated ployees not in her protected class received
more favorable treatment. Rydalch alleged th 2007, a male juvenile probation
supervisor was on a work-related work tripesithe was detainddr driving under the
influence.Pl.’s Statement of Factat 1Y 58—67, Dkt 24-1. The supervisor refused to take
the requested breathalyzer test, but was atety released afteéne officer spoke to
Defendant Bybedd. The supervisor was not suspemdieiring the county’s internal
investigation, and no final disciplinarytaan was taken until hisase was adjudicated.
Id. Rather than being terminated like Rigla the supervisowas placed on probation.

Id. Defendants attempt to expiahe discrepancies in discipdifiby pointing tovhat they

allege are crucial factual differences. Foample, Defendants claim that unlike Rydalch,
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the male supervisor had meiceived two DUI's in his liféme, was not a substandard
employee, and was not dishonest in his report of the D&fl!s Statement of Fagtat
11, Dkt. 20-1. The Court is not persuaded.cdnstruing the evidence in the light most
favorable to Rydalch, a jury may find tHagr DUI from fourteen years earlier was
simply too old to reasonably be considere@®efendants’ decisn-making. And again,
Rydalch’s last performance evaluation notes “some concerns” with her performance, but
hardly establishes that she was “a sulddad employee.” Finally, Rydalch may have
been less than truthful wheacounting the number of alcoholic beverages that she had
consumed, but she did immediately regmt DUI to her supervisors. In sum, a
reasonable jury could conclutleat Rydalch has satisfied h@tima faciecase, thereby
creating a presumption that Defendamttawfully discriminated against her.

Moving to the second step unddcDonnell DouglasDefendants have articulated
a legitimate, nondiscriminatory reason foratgions. Defendants cite Rydalch’s most-
recently acquired DUI, that she was untruthfusiating that she had only consumed two
beers, and her allegedly poor work perfanoe. These allegations are supported by
substantial evidence, whighcludes the testimony of Bybee, Rydalch’s performance
evaluation, and the DiscipknForm itself. Defendants have thus met their burden of
production.

As to the third step undéicDonnell Douglascourts have repeatedly held that
“very little evidence is necessaiy raise a genuine issue of fact regarding an employer’s
motive; any indication of discriminatory e may suffice to raise a question that can

only be resolved by a fact-findeMcGinest v. GTEerv. Corp.360 F.3d 1103, 1124
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(9th Cir. 2004). Most crucially here, “[a] plaintiff may also raiseabte issue of pretext
through evidence that an employer’s deviatrem established policy or practice worked
to her disadvantageEarl v. Nielsen Media Research, In658 F.3d 1108, 1117 (9th Cir.
2011). Admittedly, Rydalch hawmt produced much evidencetaghis claim, but what
she has produced is sufficient to mieet minimal burden at the summary judgment
stage. There is no doubt that Defendantstantially deviated from their established
policies and practices, to Rydalch’s disadvantage. It is undisputed that the Progressive
Discipline Policy and the Grievance Bealure Policy outlined in the Employee
Handbook were completelgnored throughout Rydalch’s termination proc&dss Ex.

C, 11 27-30Dkt. 24-6. Undeiarl, this failure is sufficiento raise a triable issue of
pretext.That Defendants cited never-before-diseld performance-basedmplaints in

the Discipline Form as justdation for the termination also weighs in favor of a finding
that a triable issue of pretext exists.

Because Rydalch introduced the minireaidence necessary to raise a genuine
issue of material fact as to whether termination was gender-motivated, summary
judgment as to this claim is deniéd.

ORDER

THEREFORE, IT IS HEREBY ORDERED:

"In light of the Court’s holding, Rydalch’sqaest within her Response Brief for additional time
pursuant to F.R.C.P. 56(d)(2) to obtain afiifls, declarations, and discovery is moot.
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1. Defendants’ Motion for Summary Judgment (Dkt. 2ADENIED.

DATED: August 3, 2015

B Wi

B. L n inmill
Chief Judge
United States District Court
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