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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

UNITED STATES OF AMERICA, Case No. 4:14-cv-00301-BLW
UNITED STATES OF AMERICAEX.
REL, DR. JEFFREY JACOBS MEMORANDUM DECISION AND
ORDER
Plaintiff,

V.

CDS, P.A. d/b/a POCATELLO WOMEN
HEALTH CLINIC; POCATELLO

HOSPITAL, LLC d/b/a/ PORTNEUF
MEDICAL CENTER, LLC, a Delaware
limited liability Company; LHP
POCATELLO, LLC, a Delaware limiteg
liability company,

Defendants.

INTRODUCTION
Relator Dr. Jeffrey Jacobs initiated this action on behalf of the United States
government pursuant to the qui tam prouns of the False Claims Act, 31 U.S.C.
8 3724, et seq., against Pocatello Hospital, d/b/a Portneuf Medical Center, LLC, the

Medical Center’s parent company, LHP Petla, LLC’s, and CDS, P.A. d/b/a Pocatello
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Women’s Health Clinic’s. Jacobs’ Complaalleges that Defendants submitted patient
claims to the Medicare and Mieaid programs, falsely certifying that such claims were
in compliance with the Stark Act, 42 UGS.8 1395nn, and the Anti—Kickback Act, 42
U.S.C. § 1320a—7b.

Defendants move to dismiss Jacobs’ Conmpld-or the reasons set forth below,
the Court will grant in partrad deny in part the Medical @&r's motion to dismiss and
deny CDS’s motion to dismiss.

BACKGROUND

Jacobs is a physician specializing irst@trics and gynecology. He is a former
employee of Defendant CDS. CDS specadim providing women'’s health care
throughout all stages of a woman’s life. fedant Portneuf Medical Center is an acute
care hospital licensed by the state of Iddbefendant LHP owns, opstes, and manages
the Medical Center.

In June 2010, Jacobs executed a Rigyss RecruitmenAgreement with the
Medical Center and CDS, along with a sgtyuagreement and pmissory note. In
addition, Jacobs executed amployment agreement with GDJacobs lgan seeing and
treating patients in August 2010 at ChO®&ldhe Medical Center. Jacobs remained
employed by CDS ancbntinued seeing patients at S@&nd the Medical Center until
May 2013, when his employent with CDS ended.

Jacobs alleges that Defendants falsaly fraudulently submitt or caused the

submission of, claims for medical serviggsvided to Medicarand Medicaid patients
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who were referred to the Medical Center@®S in violation of the Anti-Kickback

Statute, 42 U.S.C. £320a-7b(b) (“AKS”), and the Statlaw, 42 U.S.C. § 1395nn. In
essence, Jacobs contends that the Medigate€and Health Clinic engaged in a scheme
to illegally shift CDS’s overheacbsts to the Medical Center as a reward or remuneration
to CDS for its referrals tthe Medical Center. Accordirtg Jacobs, CDS shifted its
overhead expenses to the Medical Centarebyuiting physicians to join CDS’s practice
and using the hospital-subsidd income guarantee provideylthe Medical Center to

help pay CDS’s overhead expenses unedlab the additional incremental costs
associated with Jacobs apatentially other physicians.

If true, and assuming a Stark Law exceptmd AKS safe harbqarovision do not
apply, this alleged arrangemtéetween the Medical Centand CDS could constitute a
prohibited financial relationshipnder both statutes: “If a hasgd were to subsidize costs
that are not genuinely attributable to tkeruited physician, the hospital would confer
remuneration on the physician practicevidrich no exception would apply and which
could reflect referrals. Thiwould pose a substantial risk program abuse under the
physician self-referral law, as well aader the anti-kickback statute.” Medicare
Program; Physicians’ Referrals to Healthr€gntities With Which They Have Financial
Relationships, 72 Fed. Be51,012, p. 51,052-53 (final ru@ept. 5, 2007). This allegedly
prohibited financial relationship betweerthedical Center an@DS, Jacob claims,

made fraudulent every claim for MedicareMedicaid reimbursement during the period
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of Jacob’s employment at CDS from Aug@6t.0 to May 2013. As a result, Jacobs
alleges, Defendants violated the FCA.

Both the Medical Center and CDS mdwadismiss Jacob’s Complaint without
leave to amend on the grounds that Jacob&i|$)to state a viable claim of relief under
Rule 12(b)(6) of the Federal Rules of Cirilocedure and (2) fails to plead fraud under
False Claims Act with the particularity raced by Rule 9(b) of the Federal Rules of
Civil Procedure.

LEGAL STANDARD

1. Rule 12(b)(6)

Federal Rule of Civil Procedure 8(a)(2yueres only “a short ahplain statement of
the claim showing that the pleads entitled to relief,” irorder to “give the defendant
fair notice of what the . . . claim &nd the grounds upon which it rest&ell Atlantic
Corp. v. Twombly550 U.S. 544, 555, 127 S.Ct. 593964 (2007). While a complaint
attacked by a Rule 12(b)(6) motiondizsmiss “does not need detailed factual
allegations,” it must set forth “more th&abels and conclusions, and a formulaic
recitation of the elements of a cause of action will not dd.’at 555. To survive a
motion to dismiss, a coplaint must contain sufficientéeual matter, accepted as true, to
“state a claim to relief that is plausible on its fackl” at 570. A claim has facial
plausibility when the plaintifpleads factual content thdtaavs the court to draw the
reasonable inference that the defendahable for the misconduct allegetd. at 556.

The plausibility standard is nakin to a “probability requament,” but it asks for more
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than a sheer possibilithat a defendant has acted unlawfullg. Where a complaint
pleads facts that are “merely consistent wéldefendant's liability, it “stops short of the
line between possibility and plausity of ‘entitlement to relief.” ”Id. at 557.

The Supreme Court identified tWavorking principles” that underli@womblyin
Ashcroft v. Igbal556 U.S. 662, 678 (2009). First, tmurt need not acceps true, legal
conclusions that are couched as factual allegatilwhsRule 8 does not “unlock the
doors of discovery for a plaintiff armedth nothing more than conclusionsld. at 678-
79. Second, to surwiva motion to dismiss, a complamust state a plausible claim for
relief. Id. at 679. “Determining whether a complaint states a plausible claim for relief
will . . . be a context-specific task that reqaitee reviewing court to draw on its judicial
experience and common sensé&d’

Providing too meh in the complaint may also begtal to a plaintiff. Dismissal may
be appropriate when the plaintiff has umbéd sufficient allegations disclosing some
absolute defense or bar to recov&@ge Weisbuch v. County of L,.A19 F.3d 778, 783,
n. 1 (9th Cir. 1997) (stating that “[i]f the pleadings establistsfaotmpelling a decision
one way, that is as good as if depositions and othexvidence on summary judgment
establishes the identical facts”).

2. Rule 9(b)

FCA cases are subject to additiopkading requirements under Rule 9®¢e

United States ex reGrubbs v. Kannegantb65 F.3d 180, 185 (& Cir.2009) (applying

Rule 9(b) to the FCA). The rule requiretaters to “state with particularity the
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circumstances constituting fraud or mistakeet.R.Civ.P. 9(b). “®@ comply with Rule
9(b), allegations of fraud must be specédmmough to give defendants notice of the
particular misconduct which is alleged tmesttute the fraud charged so that they can
defend against the charge and not just dbaythey have done anything wronBly-
Magee v. California236 F.3d 1014, 1019 (9th CR001) (internal quotation marks
omitted). However, an FCA plaifft“is not required to plead representative examples of
false claims submitted to the Governmengupport every allegation, but he must plead
with sufficient particularity tdead to a strong inferencedttfalse claims were actually
submitted.”Frazier v. lasis Healthcare Corp392 Fed.Appx. 535, 537 (9th Cir. 2010)
(citing Ebeid v. Lungwitz616 F.3d 993, 998 (9th Cir. 2010)). And Rule 9(b) provides
that any state-of-mind requirement foiraud claim “may be alleged generally.”
Fed.R.Civ.P. 9(b).
3. Leave to Amend

A dismissal without leave to amend isgraper unless it is beyond doubt that the
complaint “could not be saved by any amendmehidiris v. Amgen, In¢ 573 F.3d 728,
737 (9th Cir. 2009) (issued 2 months aftgyal). The Ninth Circuit has held that “in
dismissals for failure to stageclaim, a district court should grant leave to amend even if
no request to amend the pleading was mauless it determines that the pleading could
not possibly be cured by th#emation of other facts."Cook, Perkiss and Liehe, Inc. v.
Northern California Collection Service, In®11 F.2d 242, 247 (9th Cir. 1990). The

issue is not whether plaintiff will prevail buthether he “is entitled toffer evidence to
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support the claims.’Diaz v. Int'| Longshore ath Warehouse Union, Local 1374 F.3d
1202, 1205 (9th Cir. 2007)(citations omitted).
ANALYSIS

1. Statutory Framework

The False Claims Act imposes liability onrpens who knowingly present or cause to
be presented to the government a falserctar payment. 31 U.S.& 3729(a)(1) (2008),
amended by 31 U.S.@.3729(a) (2009). First passed at the behest of President Lincoln
in 1863 to stem widespredichud by private Union arms gpliers in Civil War defense
contracts, the FCA was and is “intendegbtotect the Treasury amst the hungry and
unscrupulous host that encompasses it on every dilelibs 565 F.3d at 184 (quoting
S.Rep. No. 99-345, at 11986), U.S.Code Cong. & AdmiNews 1986, pp. 5266, 5276).
“To aid the rooting out of fraud, the Actquides for civil suitdorought by both the
Attorney General and by private persons, ternedators, who serve as a ‘posse of ad hoc
deputies to uncover and prosecingaids against the governmentd: (quotingUnited
States ex rel. Milam v. Univ. d&x. M.D. Anderson Cancer Gt861 F.2d 46, 49 (4th
Cir.1992)).

To prove a claim under the FCA, a plaifytwhether the government or a relator,
must show that the defendant “(A) knowinglegents, or causes to be presented, a false
or fraudulent claim for payment or approv@) knowingly makes, uses, or causes to be
made or used, a false record or statemememahto a false or fraudulent claim; [or]

conspires to commit a violation of [tR&€A].” 31 U.S.C. § 329(a)(1)(A-C). The key
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elements of such a chaiare: “(1) a false statementfoaudulent course of conduct, (2)
made with scienter, (3) that was materalysing (4) the government to pay our money
or forfeit moneys due.United States ex rel. Head v. Univ. of Phoenjxd61 F.3d 1166,
1174 (9th Cir. 2006).

A typical claim actionable under the FCAase where a claimant did not perform
the service for which heegks compensation or where the claimant did perform the
service but overcharged the governmélmtited States ex rel. Hopper v. Ant@1 F.3d
1261, 1266 (9th Cir. 1996). But the FCA'’s reach is noitdichto claims that are false on
their face. Under some circumstances, adewkims submitted for services actually
rendered may still be considered fraudulent@ind rise to FCA liability if the services
were rendered in viation of other lawdd. A legally false claimwhich is what is
alleged here, occurs when a party repressmtgpliance with a statute or regulation as a
condition to payment, without actually complying with such statute or regulation.
Hendow 461 F.3d at 1171.

A false certification may be exmgly false or impliedly falséd. A claim is
legally false under an express certificattbaory when the partyaking the claim for
payment expressly represents compimwith a statute or regulatidd. A claim is
legally false under the implied certificati theory when a claimant makes no express
statement regarding compliance with a s&trtregulation, buty submitting a claim for
payment, implies that it has complied wahy preconditions of payment expressly

contained in the relevastatutes or regulationEbeid 616 F.3d at 998. Thus, a
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defendant's violation of awaon which the government caitidns payment may serve as
a “predicate” violation that invokes FCA liability.

In the healthcare context, two laws that often serve as FCA predicates are the
Anti-Kickback Statute and the Stark law. eTAKS prohibits payment or receipt of any
remuneration to induce refelsa42 U.S.C. § 1320a—7b(lAlthough remuneration is
broadly defined, the statutemtains specific exceptionscluding physician recruitment
agreements. The Stark lawdesigned to prevent abusiself-referrals. The operative
provision prohibits doctors from referring patiemo a hospital with which they have a
financial relationship. 42 3.C. § 1395nn(a)(1). Healthcare providers are prohibited
from submitting claims to the federal govermm#or services rendered to patients
referred in violation of this atute. Among other penaltiesa# specifically prohibits the
government from paying on such claims.U&.C. § 1395(g)(1). Stark, like the AKS,
provides for various safe harbor exceptions.

“Falsely certifying compliance with éStark or Anti—Kickback Acts in
connection with a claim submitt¢o a federally funded insance program is actionable
under the FCA.'U.S. ex rel. Kosenske v. Carlisle HMA, .Ire54 F.3d 88, 94 (3d Cir.
2009) (citingUnited States ex rebchmidt v. Zimmer, Inc386 F.3d 235, 243 (3d Cir.
2004);United States v. Rogad59 F.Supp.2d 692, 717 (N.D.IIl. 2006).

2. Medical Center’s Motion to Dismiss
The Medical Center moves to dismissalzg claims under Rule 12(b)(6), arguing

that (1) their compliance déications were not false claims because the alleged
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fraudulent scheme between the Medical €eahd CDS did not violate the AKS or
Stark; and (2) Jacobs has not alleged fautgyesting that the Medical Center possessed
the requisite scienter under the FCA. TWedical Center also argues that Jacobs’
Complaint should be disssed under Rule 9(b) féailing to plead fraud with
particularity.

A. Failure to Plead Violations of tle Anti-Kickback Statute and Stark Law

(1) AKS

Jacobs, in his Complaint, admittedly misawerizes the AKS as a “strict liability
statute.” The AKS is not a sttiliability statute. Rather, taiolate the AKS, a hospital or
other health care provider mustowinglyandwillfully offer any remuneration to induce
referrals. 42 U.S.C. 8 1320a-7b(b)(1) & (2). The AKS covers arrangements if even one
purpose of remuneration was to obtain reteroa induce further referrals of Medicare
patientsUnited States v. Kat871 F.2d 105, 108 (9th Cir. 1989).

Although he recited the incorrect standéydscienter, Jacobs, as discussed in
greater detail below, has pleaded facts playghling rise to the interference that the
Medical Center made payments that exceeded the actual additioremental costs
associated with his joininGDS, and that both CDS andcetMedical Center were aware
of this and refused to address the issueofdingly, the Court vil not dismiss Jacobs’
FCA claim predicated on the AKS, but will@v Jacobs leave to amend to properly
plead the scienter requirement under the A&$ake clear his allegation that the

Medical Center knowingly and willfully paicemuneration to CDS in the form of excess
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“additional incremental costs,” and CDS kniogly and willfully accepted remuneration
in exchange for CD$roviding referrals to the Medical Center.

(2) Stark Law

The Medical Center argues that Jacéli3A claims predicated on alleged
violations of the Stark Law must besdiissed because the Physician Recruitment
Agreement between CDS anctthledical Center was “a facially valid financial
arrangement.”

As noted above, Stark prohibits docttwem referring patients to a hospital with
which they have a financial relationshymless an exception applies. 42 U.S.C. §
1395n(a)(1). Under the Act, a physician hasiadthcial relationshipWith an entity if the
physician has “an ownership or investmemeiast in the entity,br “a compensation
arrangement” with it. 42 U.S.C. 8§ 1395n){g. A “compensation arrangement” consists,
with certain exceptions not relevant@gof “any arrangement involving any
remuneration between a phyaic ... and an entity....” 42 UG. 8 1395nn(h)(1)(A). “The
term ‘remuneration’ includes any remuneratidimectly or indirectly, overtly or covertly,
in cash or in kind.” 42 U.S.@& 1395nn(h)(1)(B). The Stark Adefines “referral” as “the
request by a physician for the item or service, including the request by a physician for a
consultation with another physician (and &st or procedure ordered by, or to be
performed by (or under the supervisidithat other physician).” 42 U.S.C. §

1395nn(h)(5)(A).
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The “oft-stated goal” of the Act i$o curb overutilization of services by
physicians who could profit bgeferring patients to fadiies in which they have a
financial interest.’'SeeJo—Ellyn Sakowitz KleinThe Stark Laws: Conquering Physician
Conflicts of Interest?87 Geo. L.J. 499, 511 (1998). Althgi the Stark law originally
only applied to Medicare claimg was later expanded toalp to Medicaid claims. See
42 U.S.C. § 1396h(s).

The Act, however, contains exceptionstsobroad prohibition in order to exclude
from the prohibition financial arrangemetist exist for reams independent of
referrals. See 2 Barry R. Furrow et al., Hedaw: Practitioner Treatise Series, § 13-9
(2d ed.2000). One such exception appliediere excludes “physician recruitment”
arrangements, defined as “remuneratiavvjgled by a hospital ta physician either
indirectly through payments matkeanother physician practicar, directly to a physician
who joins a physician practi¢et2 C.F.R. 8 411.357. To qlify for this exception, the
following conditions must be met:

In the case of remuneration provided &yhospital to a physician either

indirectly through payments made too#imer physician practice, or directly

to a physician who joins a physician practice, the following additional
conditions must be met:

(i) The written agreement in paragh (e)(1) is also signed by the
physician practice.

(i) Except for actual costs incurred by the physician practice in
recruiting the new physiciathe remuneration is passed directly
through to or remains with the recruited physician

(i) In the case of an income guantee of any type made by the
hospital to a recruited physicianwho joins a physician practice,
the costs allocated bythe physician practice to the recruited
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physician do not exceed the actl additional incremental costs
attributable to the recruited physician. With respect to a physician
recruited to join a physician practice located in a rural area or HPSA,
if the physician is recruited to replace a physician who, within the
previous 12-month period, redd, relocated outside of the
geographic area servéyy the hospital, or éd, the costs allocated
by the physician practice to thecruited physician do not exceed
either—

(A) The actual additional incremtah costs attributable to the
recruited physician; or

(B) The lower of a per capitallocation or 20 percent of the
practice's aggregate costs.

(iv) Records of the actual costs and the passed-through amounts are
maintained for a period of at ledstyears and made available to the
Secretary upon request.

*k*

(viii) The arrangement does notolate the anti-kickback statute
(section 1128B(b) of the Act), oany Federal or State law or
regulation governing billingr claims submission.

42 C.F.R. 8 411.357 (emphasis added).
On its face, the Physician Recruitment Agreement at issue here complied with the
physician recruitment exception. Undee thgreement, the Medical Center would
provide a practice guarantee payment to Dr. Jacobs for up to $EagBOnonth to be
paid to Dr. Jacobs for the first yearto$ practice, up to a maximum of $225,000
(“Practice Guarantee PaymentQompl.J 63(a). According tthe Agreement, the
Practice Guarantee Payments were to be tesedver Dr. Jacobgersonal compensation
and any additional costs to CDS for Dr. Ja¢qibactice at CDS during his first year of

practice in Pocatello, Idaho beginning Aug23t 2010, and expiring August 22, 2011
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(“Additional Incremental Costs)d. I 63(b). The Additional Incremental Costs assessed
by CDS to the Medical Centarere not to exceed the actuwalditional costs attributable
to bringing Dr. Jacobsnto the practice at CD3d. § 63(c). And, under the Agreement,
CDS could not retain anyf Practice Guarantee Payment for its own benléetif] 63(e).
Jacobs, however, alleges that the Mddenter and CDS failed to implement the
Physician Recruitment Agreement in ac@nce with the Stark law because the
payments made to CDS by the Medical Ceptesuant to the ageenent exceeded the
actualadditional incremental costs attributablebio Jacobs, the recruited physician. For
example, Jacob alleges that CDS claimed offéce in the amount of $26,521 as part of
the Additional Incremental Costs attributablelaxobs for his first year of practice even
though CDS did not requileny additional space when Jacobs joined the practice.
Another example Jacobs offassCDS’s purchase of new@gment, including three new
examination tables, which CDS also claimed as Additional Incremental Costs in an
amount of $24,036. Jacob sdysasked why the purchases were necessary and what they
were, particularly because CDS apparenttgady owned similar equipment that was in
good condition, and CDS responded tihat Medical Center would pay for new
equipment, so CDS wantedimake these purchases. Aatiag to Jacobs, “[o]ther
employees of CDS took some of the equiptraard supplies purchased for Dr. Jacobs for
their own use. As a result, Dr. Jacobs teapurchase some of his own equipment and

supplies."Compl.{ 72, Dkt. 20.
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Assuming the truth of these allegatiors;abs has detailed a potentially improper
financial relationship betweddDS and the Medical Center implicating Stark. The facts
Jacobs has alleged make it plausible thatPhysician Recruitment Agreemeas,
implementegdviolated the Stark law exceptionrfphysician recruitment arrangements.
Whether the Additional Incremental Costs et by CDS to the Medical Center under
the Physician Recruitment Agmment actually exaeded the actual additional incremental
costs attributable to Dr. Jacobs, the recrytiegsician, is a question left for another day.
But Jacobs has alleged facts that suggestdiieyand this suffices at this stage in the
litigation.

Moreover, it is worth noting that the Medi Center carries the burden of proving
that its financial relationship with CDSlfevithin the Stark’s physician recruitment
exception, since proof of a Stark egtien is an affirmative defens8ee, e.g., United
States v. Rogad59 F. Supp. 2d 69211 (N.D. Ill. 2006)aff'd, 517 F.3d 449 (7th Cir.
2008). “A motion to dismiss under Rule(bX6) cannot be granted based upon an
affirmative defense unlessah'defense raises no disputed issues of fatatung Co. v.
Shu Tze HsW3 F. Supp. 3d 1036, 10%Z.D. Cal. 2014) (quotin§cott v. Kuhlmann
746 F.2d 1377, 1378 (9th Ci@&4)). Here, it is not clear fno the face of the Complaint
or other judicially-noted facts that theysician recruitment excéipn applies. Thus, it
would not be appropriate to grant the MedliCanter’'s motion to dismiss based on the
Medical Center’s assertion of an affirmative defessens v. Yahoo! Inc713 F.3d

1175, 1179 (9th Cir. 203F[T]he assertion of an affirative defense may be considered
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properly on a motion to dismiss where thllegations in the complaint suffice to
establish’ the defense.”).

Arguing that Jacobs must indeed pléaakt the Physician Recruitment Agreement
fell outside the Stark Law’s recruitment extiep and has failed to do so, the Medical
Center points to a Ninth Circuit casgnited States v. Corinthian Collegesb5 F.3d 984
(9th Cir. 2011). IrCorinthian Collegesthe relators alleged that Corinthian falsely
certified compliance with the Higher Edu@atiAct’'s (“HEA”) ban on recruiter incentive
compensationd. at 989. The ban prohibited titstions from providing incentive
compensation to recruiters basadelyon the number of students recruited, admitted,
enrolled, or awarded financial aid. at 990. According to theelators, the Corinthian’s
certification was false because Corinthiam@sruiter compensatigorogram provided for
bonuses ranging from 2.5%-10%, dependinghemumber of new students enroll&t.

The Ninth Circuit concluded that the redes had failed to state a claim under the
FCA because it appeared from the raisitoomplaint that the bonus was rsoiely
contingent on the number of recruits but \as contingent on performance ratings; in
other words, Corinthian’s recruiter compensation program appeared to fall within the
HEA'’s safe harbor provision and therefore thec@t held that the retars failed to state
a plausible claim for relief. However, the Nintlr€liit also held thahat the inclusion of
allegedly non-recruitment performance ratthd not allow it “to conclusively determine

whether [defendant's] method of awarding saiacreases [fell] withn the Safe Harbor
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Provision.” 655 F.3d 984, 993-94 (9th Cir120. The Circuit therefre granted relators
leave to amend.

Corinthian Collegess distinguishable in two respscFirst, the Ninth Circuit never
indicated that proving the applicability of thRE=A’s safe harbor provision, unlike Stark’s
safe harbor provisions, was an affirmativéethise. But even if pving the applicability
of HEA'’s safe harbor provision were affirmative defense, it was unclear from the
relators’ complaint irCorinthianwhether the recruitment ogpensation program fell
outside the safe harbor provisiomven accepting all of thelegors’ factual allegations
as true.By contrast, if the Court accepts as tdaeobs’ factual allegations in this case —
that the Additional Incremental Costs dlpad under the Physician Agreement, in
actuality, exceeded the additiomatremental costs attributaltie Dr. Jacobs — and draws
all inferences in his favor, the Medical Center’s financial relationship plausibly falls
outside Stark’s physiciarecruitment exception.

But the Medical Center argues, even accemlhgf Jacobs’ allegations as true, it is
equally possible that Defendants engagddwiul conduct undethe Stark Law because
the Physician Recruitment Agreement cbpbssibly qualify for the exception for
physician recruitment to rural areas. Thiseption for physician recruitment to rural
areas permits costs allocated to a recdypieysician to exceed “additional incremental
costs” attributable to “a physician recruiteddm a physician prdice located in a rural
area or HPSA, if the physician is recruitedeplace a physician who, with the previous

12-month period, retired, relocated outsidé¢haf geographic area served by the hospital,
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or died,” provided the costs are allocated bamsetthe lower of a per capita allocation or
20 percent of the practice’s aggregabdsts.” 42 CFR 411.357(e)(4)(iii).

But the Physician Recruitment Agreementerandicates that Pocatello qualifies as
“a rural area or HPSA,” or that Dr. Jacobs was “recruited to replace a physician who,
with the previous 12-month period, retireelocated outside of the geographic area
served by the hospital, or died.” Likewise, there is no indinan the Agreement that the
Medical Center and CDS intended to calcuthtcosts allocated ©r. Jacobs based on
the “lower of a per capitdlacation or 20 percent of th@actice’s aggregate costs.”

The Court will not require Jacobstead the non-applicability of a Stark
exception that the parties themselves didapgtear to contemplate. Indeed, given that
nothing in the Physician Recruitment Agreement (in contraSbtmthian Colleges
where the incentive compsation plan on its face appeateccomply withthe applicable
safe harbor provision) suggests that thisegtion could apply, it would be improper for
the Court to grant the Medical Cerigemotion to dismiss on this basigatung 43 F.
Supp. 3d at 1057.

In sum, the Court concludes that Jacolsddficiently pleaded the “falsity” element
for a False Claims Act prima facie case.

B. Failure to Adequately Rdad Scienter under the FCA

Next, the Medical Center argues that Jadudssfailed to allege facts suggesting that
it had actual knowledge or angason to believe that the Mieare and Medicaid claims
submitted were false under the FCA. Under ¢gbecond requirement of an FCA claim,

Jacobs must plead facts to demonstrate dgd@enter’s false statements were made
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knowingly. Under the FCA, “knowingly” is dmed as “(i) has actual knowledge of the
information; (ii) acts in delibrate ignorance of the truth fadsity of the information; or
(ii) acts in reckless disregard of the truthfalsity of the information.” 31 U.S.C. § 3729
(b). Specific intent of a violation of the lag not required under either Stark Law or
AKS. See42 U.S.C. § 1320a-7b(n).

Here, Jacobs alleges that he repdgtasked CDS how it was calculating and
identifying the Additional Incremntal Costs it attributed ttacobs, and CDS repeatedly
refused to provide Jacobs the recomsptherwise justify the expens€ompl.| 69,

Dkt. 1. Because CDS would nptovide Jacobs with the infoation he requested, Jacobs
apparently arranged a meeting with the MatiCenter's CEO, Norman Stephens, to

raise his concerns regarding the Additional Incremental Costs being charged by CDS to
the Medical Center under the Physician Recruitment Agreeidefft70. Stephens had
signed the Agreement on behalf of the Med{@ahter, so he presably knew that the
Medical Center was to pay only thetual additional incremental cos&RA p. 12, Dkt.

1-2. Yet, Stephens allegedly didthmg to address Jacobs’ concei@esmpl. 80.

The Medical Center also was obligated urfsiark to retain and keep records related
to the allowable additional incrementakta See 42 C.F.R. 8§ 411.357(e)(4)(iv). The
commentary to the final rule of the regidaais emphasizes the importance of hospital's
keeping complete and accuratearls of the actual costs itdhaubsidized to ensure the
funds are appropriately handlbg the physician practiceélsat receive them; if the

hospital fails to keep thesecords, it may preclude gtection under the physician
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recruitment exception. Medicare Program; Rtiges’ Referrals to Health Care Entities
With Which They Have Financial Relationphj 72 Fed. Reg. 51,012, p. 51,053 (final
rule Sept. 5, 2007). But, according to Jacths Medical Center did not maintain these
records as required by the Stark Law.

At the pleading stage, and accepting Jacalblegations as true and drawing all
inferences in his favor, asdtCourt must, it is plausible to infer from these allegations
that the Medical Center, at the very leastib@eately or recklessljurned a blind eye to
the propriety of the Additionancremental Costs CDS wabarging it. The Court will
therefore deny the Medical Center’'s MotiorQismiss on the grounds that Jacobs has
failed to plead the requisite scienter under the FCA.

C. Failure to Allege the Who, What, Wdm, Where, or How of the Allegedly
Fraudulent Conduct

The Medical Center next argues that thenptaint should be dmissed under Rule
9(b) for failing to plead allgations of fraud under the Fal€laims Act with sufficient
particularity. “Rule 9(b) demands thathen averments of fraud are made, the
circumstances constituting the alleged fraudecific enough to give defendants notice
of the particular misconduct ... so that tloay defend against the charge and not just
deny that they have done anything wrongess v. Ciba-Geigy Corp. USA17 F.3d
1097, 1106 (9th Cir. ZIB) (internal quotation marks omitted).

Where, as here, the FGRAeory of fraud is grounded in express or implied
certification, a complaint musplead with particularityallegations that provide a

reasonable basis to infer ti{&) the defendant explicitly undeok to complywith a law,
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rule or regulation that is implicated inksuitting a claim for payment and that (2) claims
were submitted (3) even thoutte defendant was not in cohgmce with that law, rule,
or regulation.'Ebeid 616 F.3d at 998. As stated piaysly, “it is sufficient to allege
‘particular details of a scheme to submit fatksms paired with reliable indicia that lead
to a strong inference that alas were actually submitted.ldd. (quotingGrubbs v, 565
F.3d at 190)See also United States v. Gor Diagnostic Imaging, IncZ87 F. Supp. 2d
1213, 1220 (W.DWash. 2011).

The Medical Center acknowledges that Jagslmmt necessarily required to identify
representative false claims to meet R(le)'s particularity standards. The Medical
Center, however, argues that Jacobs’ Compisaideficient becauwsit fails to identify
who made the allegedly false certificats to Medicare and Medicaid and when.
According to the Medical Center, the “when’tims case “is particularly relevant in light
of the FCA's requirement that a statement rbadialse at the time that it is made in order
to give rise to a cognizable clainMedical Center/LHP’s Opening Bip. 14, Dkt. 21-1.
The Medical Center reasons that becausdPthysician Recruitment Agreement complies
with the Stark law exception for physiciegcruitment on its face, and allegedly only
became non-compliant because of problenmetecution, “only certifications made with
the requisite knowledge aftdrat time and while out of copliance would be considered
false.”Id.

But Jacobs specifically alleged that tedical Center submitted its cost report

certification for eachgar from 2010 to 201&ompl.q 44, Dkt. 1. Jacobs also alleged
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that the Medical Center submitted cost reimsement claims fdviedicaid on Form
UBO04s and CMS-1500 from Auust 2010 to May 2013d. 1 55. Jacobs focused on this
time period from 2010 to 2018ecause this was the &nperiod during which the
Physician Recruitment Agreemt remained in effectpd during which the Medical
Center made payments to CDS underAbesement, which allegedly created the
improper financial relationship between thedital Center and CDS. Jacobs has alleged
that this financial relationship createddugh the implementation of the Physician
Recruitment Agreement from 20 to 2013 made any certification to Medicare and
Medicaid “false” during this time period for pwges of the FCA. It can be inferred from
these allegations that CDS and the MatCenter implemented the Physician
Recruitment Agreement in violation of tB¢ark Law and the AKS from the beginning of
Dr. Jacob’s employment with CDS, alletlyg making any claim submitted during this
time period “false.”

Jacobs apparently had kniewge of this allegedly impper financial relationship,
which has been sufficiently alleged,dhgh his position as the recruited physician
practicing for CDA. This is enough to allege improper scheme to submit false claims,
as well as reliable indicia that lead to esg inference that aims were actually
submitted Ebeid 616 F.3d at 998. Because the Gdunds that Jacobs has sufficiently
alleged a fraudulent scheme, Jacobs igemiired to plead the details of each

certification. See, e.g., Ctr. for Diagnostic Imaging, In€87 F. Supp. 2d at 1220-21.
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To the extent the Medical Center’'s argumesgentially restatets previous argument
that Jacobs failed to allege scienter urtle FCA, the Court has already found that
Jacobs has alleged facts giving rise toptlagisible inference that the Medical Center
knew the “Additional Incremental Costs” CD8&réuted to Jacobs and charged to the
Medical Center exceeded the actual additional incremental costs; yet, according to
Jacobs, the Medical Center took no actiordemtify the actuahdditional incremental
costs. Thus, Jacobs need not plead withraoge particularity “when” the allegedly false
certifications were made.

D. LHP

LHP, the Medical Center’s parent compaaleges that it should be dismissed from
this lawsuit because the Complaint inclsis® allegations regarding LHP’s alleged
involvement in the alleged scheme. Jacatishnowledges that “hi€omplaint includes
limited facts regarding LHP’s specific involment,” but argues that Jacobs is aware—
through other litigation in which his counsel has been involved—that LHP has an
employee leasing arrangement with the Med@ahter, which could make LHP directly
liable for the submission of allegedly falslaims through its leased employeks:obs’
Resp, p. 19, Dkt. 22. Jacobs asks for leavartend to include thegacts in an amended
complaint.

The dilemma Jacobs’ request presents, however, is that this other litigation from
which Jacobs’ counsel may have acquitezlinformation regarding the leasing
arrangement between LHP and the Medicalt€eis an employment dispute, and the

parties entered in Stipulated Protectivel@rthat explicitly pohibited the use of
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documents or confidential infimation obtained throughgtiovery in that matter in
another lawsuit. It would be improperrfdacobs’ counsel to rely on confidential
information acquired in another lawsuit thaprotected by a Court-approved protective
order.

But, assuming Jacobs is currently able &aglfacts that would support a direct claim
against LHP without violating the protectiveder in the other litigation, he should be
allowed to do so. The Court will thereforeagt Jacobs leave to amend his Complaint.
Alternatively, the Court will allow Jacobs adlditional 45 days toonduct discovery on
this issue, and an additioriE) days to file an amendedmplaint alleging facts that
would support a direct claim against LHP.

3. CDS’s Motion to Dismiss

CDS also moves to dismiss Jacobs’ Conmplagainst it on the grounds that Jacobs
has failed to state a viable claim for reliefder Rule 12(b)(6) ahto plead fraud under
the FCA with the particularity required by R®(b). Many of CDS’s arguments overlap
with the Medical Center’s arguments bug slamed slightly differently. The Court will

individually address those arguments also raised by the Medical Center.

M EMORANDUM DECISION AND ORDER - 24



A. Failing to Plead False Certitation with Particularity*

CDS claims, based up@hS. ex rel. Cook v. Providence Health & Ser2614
WL 4094116 (W.D. Wash2014), that Jacobs has failedsufficiently plead false
certification with regard to Medicaid bes®ithe Medicaid provider agreement and Form
CMS-1500 do not expressly require complianath federal statuteas “a condition for
payment of a claim.”

The Court agrees that nothing in the Medicaid provider agreement or Form CMS-
1500 expressly certifies coitgmnce with the federal anti-kickback statutes as
precondition to payment undstedicaid. As pled in th€omplaint, the Medicaid
Provider Agreement states thiae signer agrees: “To providervices in accordance with
all applicable federal laws, provisionssiatutes, state rules and federal regulations
governing the reimbursement of seegsand items under Medicaid in Idah@3mpl. |
50, Dkt. 1. As pled, Form CMS-150sts: “Any person who knowingly files a
statement of claim containing a misrepreseoaor any false, incomplete or misleading
information may be guilty of a criminal agtinishable by law.” This language, as CDS
contends, is nothing more than a bareeagrent to comply witthe applicable laws,

rules, and regulations, and “bare agreement®mply” with applicable laws, rules and

ILike the Medical Center, CDS also argues that Jacobs failed to plead false certification with
particularity because Jacobs fails to allege “whbe’original Medicare and Medicaid enrollment forms
were filed. But, as discussed above in the cordkttie Medical Center’'s motion to dismiss, Jacob’s
allegation regarding the timing of the certificatiassufficiently particular to pass muster under Rule
9(b).
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regulations falls far short of certifying aeltcompliance with those laws, rules and
regulations for purposes of the FG200k 2014 WL 4094116, *5.

But Cookdid not involve allegations that tiiefendant had violated the AKS or
Stark law. The implied false certification thigas based on the notion that the act of
submitting a claim for reimbursgent itself implies compliase with governing federal
rules that are a preconditiongayment. This theory igp@ropriately applied when the
underlying statute or regulatiaupon which the relator relissates the vider must
comply in order to be paitEbeid 616 F.3d at 998likes v. Straus274 F.3d 687, 700
(2d Cir. 2001). Compliance with Stark an@ thKS is a precondition to payment for a
Medicaid claimSee42 U.S.C. § 1396b(s) (Starld2 U.S.C. § 13206&/b(g) (AKS).

In fact, in 2010 Congress eliminated afgubt that complianceith the AKS is a
precondition to the payment of Medicaned Medicaid claims. As part of the Patient
Protection and Affordable Carct, Congress amended the 8Ko state: “a claim that
includes items or services resulting from aaimn of this section constitutes a false or
fraudulent claim for purposes of [the FaBaims Act].” 42 U.SC. § 1320a—7b(g). The
AKS applies to all “Federal health cgmgram[s],” including Medicare and Medicaid.
Id. 8 1320a—7b(f). Thus, the 204thendment made clear tleatmpliance with the AKS
is a precondition to the payment of ol submitted to bottihese programs.

Therefore, although the Medicaid formhs not explicitly require compliance with
applicable statutes, regulat® and instructions ascandition of payment of a claim

both the AKS and the Starkweexpressly condition paymeaf a Medicaid claim on
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compliance. Because Jacobs alleges th&® @Dlated the Stark law and AKS, and the
government has conditioned payment ofdidaid claims on compliance with these
statutes, Jacobs has adequately pldatka certification claim under an implied
certification theory.

B. Failure to Allege “Referrd” and “Designated HealthService” With Sufficient
Particularity.

Next, CDS argues that Jacobs has faitedllege a referral with sufficient
particularity. CDS also argues that Jacobs has also failed to allege “designated health
services.” However, as alreadgt forth above, the Court finds that Jacobs has adequately
set forth the details of a fraudulent schdrased on factual allegations suggesting that
the Medical Center knowingly made payrseto CDS that exezled the additional
incremental costs associated with Jacoliging CDS in exchange for CDS physicians’
referring Medicare and Medicaid patients te Medical Center for designated health
services. Jacobs further alleges that CDS h@gaessing costs that were not allowed or
exceeded the additionmicremental costs iAugust 2010 and this continued until 2013,
or the duration of the Physician Recruainh Agreement betwed&dDS and the Medical
Center. This is enough to withstaaanotion to dismiss under Rule 9(b).

Jacobs does not need to point to ecHr “referral” or claim for “designated
health services” to meet his burden at the pleading dEged,616 F.3d at 998-99;

United States v. Ctr. fdiagnostic Imaging, In¢.787 F. Supp. 2d 1213, 1220 (W.D.
Wash. 2011). As stated by the Ninth Circuit,is sufficient to allege ‘particular details

of a scheme to submit false claims pairethweliable indicia that lead to a strong
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inference that claims we actually submitted.’fd. (quotingUnited States ex re. Grubbs
v. Ravikumar Kannegan®65 F.3d 180, 190 (5th Cir0R9)). Jacobs has alleged CDS'’s
plan to refer patients and cause false cldorse submitted baseah his knowledge and
experience in actually workinas a CDS physician. Albugh it is implicit in the
Complaint that these alleggdmproper referrals were rda for “designated health
services,” Jacobs may amend his Conmpleo make these more explicit.

The remaining arguments that CDS nwlargely echo the arguments the Court
rejected in the context of the Medical Center’'s motion to dismiss. For instance, CDS
argues that Jacobs fails to provide detagielgations suggesting that (1) the payments
CDS received actually exceeded the add#lancremental costs, (2) CDS had
knowledge that the paymeritem the hospital exeagled the additionahcremental costs;
and (3) CDS had an improper financial redaghip with the Medical Center giving rise
to Stark liability. The Court addressed alltbése arguments in the context of the
Medical Center’'s motion to dismiss, finditigat Jacobs had plead sufficient facts to
suggest an improper financial relationshipween the Medical Center and CDS and to
draw the inference that Defendants hadrdwpiisite scienter. Likewise, the Court has
found that adequately alleged a fraudulehesee, and therefore The Court will therefore
not rehash those arguments in the contex@$’s motion to dismiss. Instead, the Court
merely notes that its analysis applies digia CDS’s arguments and will deny CDS’s

motion to dismiss.

M EMORANDUM DECISION AND ORDER - 28



ORDER
IT IS ORDERED that:

1. DefendanCDS, P.A.d/b/a Poca#llo Women's HealthClinic’'s Motion to Digniss
(Dkt. 20) isDENIED.

2. Defendant$?ocatelloHospital LLC, d/b/a Potneuf Medical Cente, LLC, a
Delaware Imited liability company and LHPPocatelloLLC, a Ddaware limted
liability company’s Motion to Disniss (Dkt.21) is GRANTED in part and
DENIED inpat. As dscussed irthe decisio, Jacobs igranted lave to amed its
Complaintagainst LHP within 10days of emty of this ecisionif Jacobs carplead
facts that vould suppat a direct taim agairnsLHP without violatng the
protective ader in theother litigaion. Altermatively, the Court will allow Jaobs
an additioral 45 days & conductdiscovery m this issugand an aditional 10days
to file an anended coplaint allaging facts hat would sipport a diect claim

against LHP.

DATED: Sepember 282015

o

United State®istrict Caurt
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