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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

SHERRI HANSEN, AN INDIVIDUAL;
A.R. (MINOR CHILD); AND L.R. Case No. 4:15-cv-00085-BLW
(MINOR CHILD);
MEMORANDUM DECISION AND

Plaintiffs, ORDER

V.

U.S. BANK, NATIONAL
ASSOCIATION; GREEN TREE
FINANCIAL SERVICING, LLC;
MANUFACTURED HOUSING
CONTRACT SENIOR/SUBORDINATE
PASS-THROUGH CERTIFICATES,
SERIES 1998-8; HAWLEY TROXELL
ENNIS & HAWLEY LLP; and JOHN
DOES 1-10;

Defendants.

INTRODUCTION
Pending before the Court is Plaffgi counsel Troy Rasmussen’s Motion for
Relief from Judgment Pursuant to Rule §Q@kt. 38), which asks the Court for relief
from its Order imposing Rule 1danctions against Mr. Rasmussen (Dkt. 37). The Motion
is fully briefed and at issue. Having conselthe submissions of the parties, the record,

and the applicable law, the Court isstlis Memorandum Decision and Order.
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BACKGROUND

The underlying facts of this case andptecedural history are discussed in the
Court’s prior Memorandum Decision andder dated September 4, 2015 (Dkt. 23).
Accordingly, the Court provides backgrouoly to the extent nessary to resolve the
pending Rule 60(b) Motion.

Plaintiffs filed the Complainin this matter on March 12015. On April 1, 2015,
Hawley Troxell—which, at the time, wastang as counsel for all Defendants—made
demand upon Plaintiffs’ counsdlfoy Rasmussen, to dismsithe Complaint within 21
days, pursuant to Federal Rule of CRibcedure 11(c)(2). Mr. Rasmussen was notified
that if he did not do as requested, Hawlegxell would file a motion for sanctions with
the Court. Hawley Troxell served Mr. Raussen with the motion and supporting
memorandum in accordance with Rule 11(c)(2). Mr. Rasmussen never responded, and
did not move to dismiss the Complaint. ke, the case proceeded and Hawley Troxell,
now representing itsetfro se filed a Motion for Summary Judgment on May 19, 2015.
The remaining Defendants (the “Green Tiedendants”) retained different counsel.
They filed a Motion to Dismiss on April 12015. This Court gnted both Hawley
Troxell's Motion for Summaryudgment and the Green Tree Defendants’ Motion to
Dismiss in an oral ruling on August 13,18 This ruling was explained further in a
written Memorandum Decisicend Order issued on Septber 4, 2015. Dkt. 23.

On September 16, Defendants separdtlegt Motions for Sanctions against

Plaintiffs’ counsel Troy Rasmussen, pursuanRule 11. Dkts. 25, 26. The Defendants
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argued that the Complaint was frivolous dacking in both legal basis and factual
foundation. The Court granted Defendants’tidis for Sanctions in its April 11, 2016
Order. Dkt. 33. Therein, the Court indicated:

It is the Court’s view that the mogpropriate sanction—that is, one which is

sufficient to deter Mr. Rasmussen and otigorneys from engaging in this type

of conduct—is to require Mr. Rasmuede pay the Defendants the reasonable

attorney’s fees incurred in defending against this frivolous suit. Defendants have

submitted affidavits detailing all attorrieyfees and costs which have been
incurred by their clients in defending agsti this action, including those fees
incurred in pursuing the motion for Rulé sanctions. Specifically, Hawley

Troxell states that it hasaarred $9,735.76 in attorney’s fees and costs, while

counsel for the Green Tree Defamd reports incurring $25,110.00.

Apr. 11, 2016 Ordeat 6—7, Dkt. 33. Also in th&rder dated April 11, 2016, the Court
granted Counsel time to “suliina response detailing any argument he may have that (1)
the requested fees were not necessary to défendction, or (2) the amount requested is
more than necessary to detepetition of this conduct” an “include in his response
information about his financiaésources and ability to payd. at 8. Mr. Rasmussen

filed a one-paragraph response on April2&16. Dkt. 34. The Green Tree Defendants
and Defendant Hawley Troxell fileskparate replies. Dkts. 35, 36.

On May 18, 2016, the Court ordered.NRasmussen to pay sanctions in the
amount of $34,845.764ay 18 Orderat 2, Dkt. 37. Of that total amount, Mr. Rasmussen
was ordered to pay $9,735.i6Hawley Troxell Ennis andlawley LLP, and $25,110.00
to the law firm of Lukins and Annis, P.®l.

Mr. Rasmussen now asks this Court, parguo Federal Rule of Civil Procedure

60(b), for Relief from thaDrder imposing sanctions.
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STANDARD OF LAW

Under Federal Rule of Civil Procedure bf)(a court may grant a party relief from
a final judgment for the following reasor{4) mistake, inadveence, surprise, or
excusable neglect; (2) newly discovered euice; (3) fraud, misrepresentation, or
misconduct by an opposing party; (4) the jondt is void; (5) the judgment has been
satisfied, released or discharged; or (6) ahgoteason that justifies relief. Fed. R. Civ.
P. 60(b).

Counsel neglects to inform the Courtialhground(s), of those set forth in
subsections (1)—(6), he intensassert. The Motion does not raise any arguments that
indicate “mistake, inadvertence, surprise, or excusable neglect.” Nor does it allege that
there is new evidence, fraualyoid judgment, or a judgmethat has been satisfied,
released, or discharged. Therefore, Rlasmussen is leftith Rule 60(b)(6).

That catch-all provision of Rule 60(b)(6)ahd be used “spargly as an equitable
remedy to prevent manifest injustice and only where extraordary circumstances
prevented a party from taking timely actiontoprevent or correct an erroneous
judgment.”Latshaw v. Trainer Wortham & Co452 F.3d 1097, 110®th Cir. 2006). To
receive relief under Rule 60(b)(6), a movpayty must “show botimjury and that
circumstances beyond its caritprevented timely action gorotect its interestsUnited
States v. Alpine Land & Reservoir C884 F.2d 1047, 1049 (9@ir. 1993). “Neglect or

lack of diligence is not to bemedied througRule 60(b)(6)."Lehman v. United States
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154 F.3d 1010, 1017 (9th Cir. 1998) (citidgited States v. RG & B Contractors, Inc.
21 F.3d 952, 956 (A Cir. 1994)).
DISCUSSION

Mr. Rasmussen does not challenge the Court’s decision to award Rule 11
sanctions. Rather, Counsel contests the amount of the sanctions award, arguing that: (1)
the Court precluded him from challenging tkasonableness of the fee calculation; (2)
the award was “beyond what is necessametier”’ the sanctiomeconduct; and (3) the
award “will cause financial devastation feetitioner Counsel’s firm.” The Court has
reviewed its prior ruling, the argumentstbé parties, and thentire record herein.
Having done so, the court finds that Mr. Rassen failed to dennstrate extraordinary
circumstances warranting relief from the mongtanction under Rul@0(b)(6), but that
Counsel should be allowed andgitbnal 8 months for payment.

A. Rule 11 Sanctions

At the outset, the Court wishes tategate its basis for sanctioning Mr.
Rasmussen. A court may impose sanctions uRdderal Rule of Civil Procedure 11 if a
pleading or paper filed with the court is frieols, lacks evidentiary support, or is filed for
an improper purpose. Fed R. Civ. P. 11(p)(2). The Ninth Circuit has explained:

The standard governing both the “improperpose” and “frivolous” inquiries is

objective.ld. “[T]he subjective intent of the... movant to file a meritorious

document is of no moment. The standarckasonableness. The ‘reasonable man’

against which conduct is tested is a cetept attorney admitted to practice before
the district court.”
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G.C. and K.B. Investment326 F.3d 1096, 1109 (9th Cir. 20@guotingZaldivar v. City
of Los Angeles780 F.2d 823, 830 (9th Cir. 1986f)has further determined that
“[w]ithout question, successive complaintsed upon propositions of law previously
rejected may constitute harassment under RuleZHldivar, 780 F.2d at 83Buster v.
Greisen 104 F.3d 1186, 119®th Cir. 1997).

Rule 11 provides for eange of penalties, inclua payment by the offending
attorney of “part or all of the reasonabteeaney’s fees and othexpenses directly
resulting from the violation.” Fed. R. Cik. 11(c)(4). However, Re 11 “permit[s] an
award only of those expenses directused by the [sanctionable] filingZboter & Gell
v. Hartmarx Corp. 496 U.S. 384, 406 (1990). Any séina must also “béimited to what
suffices to deter repetition of the conductomparable conduct by others similarly
situated.” Fed R. Civ. P. 11(c)(4).

In its April 11, 2016 Order, the Court foutttat the claims asged in this case
were baseless and made without compeinquiry. Plaitiffs—through Mr.
Rasmussen—put forth ten claims in tHéomplaint. Eight othose claims were
obviously barred byesjudicata Indeed, Plaintiffs’ brief iropposition to the Motion for
Summary Judgment failed to offer any legathority to refutéhe application ofes
judicata The remaining two claims were not wanted by existing law, had no basis in

fact, and were unsupported by any seriogsig@ent for an extension of existing law. The

ORDER - 6



Court also noted that Counsel had engageashprofessional conduct behind the scénes
and been previously warnebaut bringing frivolous claim$ Accordingly, the Court
determined that sanctions were necessadeter Mr. Rasmussen and other attorneys
from engaging in thisype of conductApr. 11 Orderat 6, Dkt. 33.

Mr. Rasmussen was put on notice that the Court was considering imposing a
financial sanction of $344%.76, which represented the attorneys’ fees and costs
Defendants incurred in defending against #uson. The Court then granted Counsel
time to challenge the reasonableness of that monetary samdtion.

In response to the Court’s invitati, Counsel submitted a one-paragraph,
unsubstantiated request thahai#ons be imposed at $D0.00 per defendant. After
carefully reviewing Defendants’ detaileffidavits—including the hours worked,

experience of the attorneywurly rates, and the desdign of work performed—the

! Prior to filing his response to the Motions Banctions, Mr. Rasmussen sent defense counsel a
letter, in which he hypothetically inquired: “Did yowt receive the Court’s Order? If not[,] let me know
[and] I will be happy to forward you a copykhow PACER and the ECF can be difficult for some
people.” Dkt. 32-1. Mr. Rasmussen continu&tfere you under some sort of disability while you
appeared before the Court that limitexly ability to effectively practice law?d. This letter violates
Local District Court Rule 83.8, which requires attorneyeat one another with civility, and is the type
of behavior that brings thentire profession into disrepute.

2 See Rencher v. Recontrust Co., N.A., et2a8il5 WL 7013393, No. 4:15-cv-00130-BLW (Nov.
12, 2015). That Order included the following admonition:

Mr. Rasmussen’s repeated failure to abidedyrt-imposed deadlines—in this case and in
others—has been duly noted by the Court. These deadlines are more than mere suggestions.
Moreover, this is the second case the Courréesntly dealt with where Mr. Rasmussen has
filed a Complaint alleging, generally, that a otie property was wrongfully foreclosed upon. . . .
The Court admonishes Mr. Rasmussen that filinglous lawsuits alleging claims universally
rejected in state and federal courts (1) does@ante the best interests of his clients; (2) may
violate his ethical obligations under the Caddrofessional Responsibility; and (3) wastes
precious judicial resources in a federal court régeteclared to be facing a judicial emergency.
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Court concluded that the time and amocimirged were reasonable under the
circumstances. The Court then determined MhatRasmussen’s “lack of effort, coupled
with the failure to substantively respondtbh@ Court’s order, does not instill confidence
in the Court that a mere $3,000.00:czon would be sufficient hereMay 18, 2016
Orderat 5, Dkt. 37. The Court imposed the $84,845.76 sanction tee paid within 90
days.

B. Mr. Rasmussen’s Rule 60(b) Motion

1. Failureto Challenge the Fee Calculation

Counsel first argues that Rule 60(blief is warranted because the Court
precluded Mr. Rasmussen from challengingrdesonableness of the fee calculation.
Specifically, Mr. Rasmussen takes issue withdirective in the Gurt’s April 11, 2016
Order, which stated:

Mr. Rasmussen may, within fourteen (s after entry of this Order, submit a

response detailing any arguméetmay have that (1) the requested fees were not

necessary to defend this action,(2) the amount requestesimore than necessary

to deter repetition of this conduct. Mr. Rasgsen may, if he wishes, include in his

response information about his financiadoarces and ability to pay. Defendants

may file a reply within seven (7) daysmfceiving Mr. Rasmussen’s response, but

are not required to do so.
Apr. 11, 2016 Ordeat 7, Dkt. 33 (emphasis added).udeel focuses on the word “or” in
the first sentence, noting that “Merriam Webster.com defines ‘odsasl as a function

word to indicate an alternative Mot. for Reliefat | 2, Dkt. 38. Counsel then contends

that the Court’s use of a disjunctive me#mst Counsel “could ogladvance one of the
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two arguments allowed by the Court abdvetitioner’'s Counsel chose the second option
oo 0d o at T 3, 4.

The inherent ambiguity of the words “and” and “bds long been documented by
scholars of legal writingSee, e.g.Maurice B. Kirk,Legal Drafting: The Ambiguity of
“And” and “Or” , 2 Tex. Tech. L. Rev. 235, 253 (197@ydinarily, “or” is to be taken in
its disjunctive sens&eel. Reed Dickersorhe Fundamentalsf Legal Drafting8 6.2,
at 104-14 (2d ed. 1986); Bryan A. GarneiDictionary of Modern Legal Usadgi?4 (2d
ed. 1995); 1A Singer & Singer, Statutesd Statutory Construction § 21.14 (7th ed.
2007) (collecting cased)}However, Mr. Rasmussen fails to account for the fact that a
disjunctive “or” can come in botlxclusiveandinclusiveforms.SeeFarnsworthsupraat
955. When used in thexclusive disjunctive sense, “oridicates that one or the other of
the listed things can be true, but not bédh When used ithe inclusive disjunctive
sense, “or” indicates that one or ra®f the listed things can be trdé. The intended
meaning must be interpreted from context.

Notwithstanding this dual meaning, Counseluld have us read the “or” here as
an exclusive disjunctive, suggesting that@wairt permitted Counsel to raise one of the
available arguments, but not bokftot. for Reliefat I 4, Dkt. 38. This interpretation

tortures the plain meaning of that direetnConventions of legariefing and Rule 11

% The Court need not venture into thguament that “or” sometimes means “ansgelA Singer
& Singer, Statutes and Statutory Construction 8§ 21.14 (7th ed. 2007) (collecting cases), as the Order
employs the word “or” disjunctively, rather thaanjunctively—at least insofar as Counsel was not
limited to submitting a responsentaining both arguments.
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practice would allow a party to raise all dsble arguments in opposition to a motion for
attorneys’ feesSeeFed. R. Civ. P. 11, advisory mmnittee notes (listing several factors
that may be raised in challenging the nature and severity of sanctions). Mr. Rasmussen’s
construction of the Order becomes yet mamgenable considerintpe permissive tenor
of the surrounding language—which statest Counsel “maysubmit “any argument™—
and the absence of a qualifying “eitheftie more reasonable account of the Court’s
Order is that “or” was to be read in the unilve disjunctive sense. That is, Counsel could
raise an argument about the calculation efdttorneys’ fees, hamount necessary to
deter repetition, or both.

Thus, the Court is not persuaded that Rlasmussen was justified in failing to
timely challenge the fee calculations. Even assuming he was, the Court is left to guess
about the nature of Counse$apposed objections. Coungglainomits any argument
about the reasonableness of those attorneys’ fees and costs in his Motion for Relief and
subsequent reply briefs. Aatbingly, the Court finds no Isés to change its previous
determination that the time and amount chdrgee reasonable under the circumstances.

2. Failureto Timely Raise Ability-to-Pay, Deterrence Arguments

Mr. Rasmussen next argues that the sanctions award would impose extreme
economic hardshippon his firm, and that a lesser saoies award would be sufficient to
deter future such conduct.

These arguments were avaiato Counsel when theoGrt originally considered

the issue of sanctions. Mr. Rasmussen evarsotice that the Court was considering

ORDER - 10



imposing a financial sanctiarf $34,845.76. The Coug’April 11 Order expressly
invited argument regarding Mr. Rasmussen’isitglio pay or that “the amount requested
Is more than necessary to deter repetitiothisf conduct.” Counsénstead submitted the
following perfunctory response:

| would like to sincerely apologize tbhe Court and as well as Counsels for

Defense for my actions in the cabaas wrong to bring the case and |

acknowledge that my tone directedyaposing Counsel was uncivil. | humbly

request the sanction be imposed at $1 j0€ defendant as an amount that will
deter this type of action in the future.
Notably, Mr. Rasmusseproffered no evidence of hisiéty to pay or support for the
conclusory assertiathat a $3,000 sanctibmwould effectively deterepetition of the type
of conduct displayed in this case.

Having rejected previous opportunitiesmake such a showing, Counsel now asks
the Court to consider new evidence argliarents on these points. Mr. Rasmussen’s
failure to present his strongest case in his initial brief doestitle him toa second bite
at the apple under Rule 60(b). A party may us# Rule 60(b)(6) to advance an argument
or factual support that could have been prieskat the time of the original argument, but
was notSee Lehman v. United Stgté54 F.3d 1010, 1017 (9th Cir. 1998) (“Neglect or

lack of diligence is not to bemeedied through Ra 60(b)(6).”);accord Paddington

Partners v. Bouchard34 F.3d 1132, 1147 (2d Cikt994) (“An argument based on

% 1n his April 25 response to the Court’s sanctiGnder, Counsel requested that the “Sanctions
be limited to $1,000.00 for each Defendant.” In the instant Motion for Relief, Counsel appears to contend
that he offered “an amount of $1,500 for each otwwe(2) firms.” The total sanctions appear to add up
to $3,000 under both approaches.
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hindsight regarding how the movant would/égreferred to have argued its case does
not provide grounds for Rug0(b) relief . . . nor does thailure to marshal all known
facts in opposition to . . . nion[.]” (citations omitted)).

Furthermore, even now, Mr. Rasmussals f@ provide financial documentation
sufficient to evaluate his financial situatiddn attorney’s ability to pay is undoubtedly a
legitimate consideration whemposing Rule 11 sanctionSee In re Yagmai96 F.2d
1165, 1185 (9th Cir.1986To consider an &irney’s ability to pg, however, the Court
must be presented with somedence of the attoay’s financial status, such as income,
expenses, and assets. The instant MotioR&bief relies on unsupported assertions that
Mr. Rasmussen “does not have the financiahns to pay the Order within 90 days,” and
that the Order “will cause finandidevastation for [his] firm.'Mot. for Reliefat 11 16,

18, Dkt. 38. Counsel submitted an affidasetting forth his firm’s gross receipts for
years 2013-2015, but neglecteddo so until filing his rel brief to the instant Motion.
Rasmussen AffDkt. 41-1. Furthermore, that affidafails to discuss any savings or
other assets that may be used to pay the sanction.

Counsel also fails to convincingly demtnage that a lesser award would provide a
sufficient deterrent impact. Rulel provides that “[a] sation imposed under this rule
must be limited to what sufficde deter repetition of the nduct or comparable conduct
by others similarly situated.” Fed. R. CR. 11(c)(4). However, “[i]f warranted, the court
may award to the prevailing party the @aasble expenses, including attorney's fees,

incurred for the motion.” Fed. R. Civ. P.(t)(2). Mr. Rasmussen argues that the Court’s
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oral reprimand at the dismissal hearing waficient to deter his conduct and that a
sanction of $3,000 wodlhave a significant deterrentfct considering his financial
situation.Mot. for Reliefat 1 9, 13, Dkt. 38. In lighaf Counsel’s repeated lack of
diligence, his record of unprofessional congand the policy favoring the finality of a
judgment, the Court is unconvinced. A $3,300n is both disproportionate to the burden
that his insupportable pleadings cast uporCtbfendants and insufficient to deter similar
conduct in other cases. The s@mt must carry more weight.

The Court is not unsympathetic, howeverthe significant burden this award may
impose. Counsel has requested, in the altemahat the Court allow an additional 8
months for payment. Given the new evident®Ir. Rasmussen’s financial resources,
and in the interests of justice, the Cdids that additional time for payment is
warranted. Such relief bale@s the need for equity and finality of judgments.

ORDER

Accordingly, IT IS HEREBY ORDERED:

1. Mr. Rasmussen’s Motion for Relief from Judgment Pursuant to Rule 60(b)
(Dkt. 38) isGRANTED insofar as counsel seeks additional time to pay the
sanctions award. The Motion (Dkt. 38) is othervideNIED .

2. Mr. Rasmussen is not relieved of bisligation to pay a $9,735.76 sanction
to the law firm of Hawley Troxell Ems and Hawley LLP and a $25,110.00
sanction to the law firm of Lukin& Annis, P.S, per the terms of the

Court’'s May 18, 2016 Order (Dkt. 37).
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3. Said amounts shall be paid withim®nths of the date of this Order.

DATED: December 5, 2016

(SIS AW

B. L n inmill
Chief Judge
United States District Court
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