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UNITED STATES DISTRICT COURT
DISTRICT OF IDAHO

JUN YU, Case No.: 4:15-cv-00430-REB
Plaintiff, TRIAL DECISION, WITH
FINDINGS OF FACT AND
VS. CONCLUSIONS OF LAW

IDAHO STATE UNIVERSITY,

Defendant.

INTRODUCTION

This decision brings thisase to a conclusion followingtal upon allegations made by
Plaintiff Jun Yu (“Yu”) against Defendant Idahca&t University (“ISU”). Yu, a student in the
ISU Clinical Psychology doctoralegree program, alleged thatd$tentionally and unlawfully
discriminated against him due to his raceational origin durindnis enrollment in and
subsequent dismissal from that programis claim was brought under Title VI, 42 U.S.C. §
2000d, a federal law which prohibitgentional discrimination on ébasis of race or national
origin by programs receiving Fedef@mancial assistance. ISU is an institution which receives
Federal financial assistance.

A bench trial (that is, a trial to the judgedanot a jury) was held in the Pocatello federal
courthouse from February 26, 2019 through Mdrch019. These individuals testified: Dr.
Nicole Prause, Jocelyn Eikenburgaiptiff Jun Yu, Dr. Cheryl Chas Dr. Gerald Koocher, Dr.
Shannon Chavez-Korell, Dr. Leslie Wade Zorwitk, Tyler Bowles, Dr. Mark Roberts, Dr.

John Landers, Dr. Sheri Atkinand Dr. Shannon Lynch. Multiple exhibits were admitted from

1 Other claims raised by Yu weresdiissed by the Court before trial.
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both sides of the case. Following the completibthe evidence, the parties submitted written
closing arguments.

Yu, as the Plaintiff, has the burdenpafrsuasion upon his claim, by a preponderance of
the evidence. This written decision will describe the Court’s assessment of the testimony and
other evidence as well as the details of the Codecision upon the relevant facts of the case
and the Court’s conclusions as to the applictble consistent with Federal Rule of Civil
Procedure 52(&).In doing so, the Court bears in mind aértcore principles. One of these is
that “live testimony ighe bedrock of the search fouttn in our judicial system.'United Sates
v. Thoms, 684 F.3d 893, 903 (9th Cir. 2012). The neeadifoourt “to hear live testimony so as
to further the accuracy and igtéty of the fact-finding procgs” is not a mere platituded.
Cross-examination is also critidal fact-finding, as “no safeguafdr testing thevalue of human
statements is comparable to that furnishgdross-examination, and the conviction that no
statement (unless by special extam should be used as testimony until it has been probed and
sublimated by that test, #dound increasing strengthlangthening experience Greene .

McElroy, 360 U.S. 474, 497 (1959) (citation omitted).

After hearing and evaluaty the trial testimony, afteloasidering and measuring the
credibility of the witnessesnd after reviewing and pondering ttial exhibits, tke Court is not
persuaded that ISU discriminatagainst Yu because of his racenational origin. Even if ISU
discriminated against Yu based on a protectedadteristic, which th€ourt does not find, the

evidence does not meet a burdempeisuasion by a preponderancehaf evidence that any such

2 To the extent the Court has concluded &t evidence in the rembdoes not support
either the claims or defenses made by the reispgearties, it will not be referenced in these
Findings of Fact. The failure to mention an évanpiece of evidence it an oversight but
rather an indication the Court does not consilat evidence especially relevant to either
support a claim or defensay, to contradict it.
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discrimination was intentional. Title VI prohibits intentional discrimination. For the reasons
described in this decision, Yu has failed to prbyea preponderance ofetevidence that he was
the victim of intentional discmination. He cannot, therefore gpail on his Title VI claim.
Judgment will be entered in ISU’s favor.

FINDINGS OF FACT

A. Jurisdiction and Venue.

1. This Court has jurisdiction over the subjewtter of this ciil action pursuant to
28 U.S.C. § 1331, because the action arises und@uahstitution or laws of the United States.

2. Venue is proper in this District, pursuant to 28 U.S.C. § 1391(a)(2), because a
substantial part of the eventfeged to have given rise to thaim occurred in this District.

B. Jun Yu’s Background.

3. Plaintiff Jun Yu is a citizen of Chinwho grew up in Chinese culture and
speaking the Chinese language. In 2005, haedaat master’'s degree in developmental and
educational psychology from Shanghai Normal Ursitgrin China. He then moved, along with
his wife Jocelyn Eikenburg, to the United Statepursue a doctoral degree in psychology. Trial
Tr. vol. 1, 36:21-37:12.

4, Yu enrolled and took classes at Cleveland State University in Ohio while he
prepared to take the entrance exams necessheydonsidered for adssion into a doctoral
psychology program.

5. In the fall of 2007, Yu applied to viaus universities, including Idaho State
University. Trial Tr. vol. 1, 38:17-19.

6. Yu’s application to ISU included scorsem the Test of English as a Foreign

3 There are four trial transcript volumes.
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Language (“TOEFL”) and the Graduate Record Examination (“GRE”). TOEFL gauges the
English proficiency of non-native English sgees. Yu's TOEFL score was satisfactory enough
for admission to ISU. Trial Tr. vol. B7:19-22 (Yu), 147:10-12 (Zorwick), Trial Tr. vol. 4,
174:8-10 (Roberts). His GRE scores were high mesareas but low in others. He had a “very
high quantitative GRE” score (i@l Tr. vol. 1, 23:34-24:1, Prausdut a “poor GRE Verbal
score (410; 34th percenfifeand “poor GRE Analyit Writing score (3.518th percentile).” EX.
41, Bates-numbered page “ISU Documents 0194though Yu took the GRE multiple times,
not all his GRE scores are in the recbrd.

7. When Yu applied to ISU’s Clinical shology doctoral program, the faculty
panel reviewing his applicatiancluded Dr. Prause, Dr. Lynch, DRoberts, and others. Dr.
Wong was also involved in digssing Yu'’s application.

8. The admissions panel id#ied both strengthand weaknesses in Yu's
application. Dr. Prause anticipated Yu hetpher teach a statistics course, which his high
guantitative GRE score suggestedcbald do. Dr. Lynch felt thatu’s addition to the program
would improve diversity in multie ways. Trial Tr. vol. 4, 55:5-20. Dr. Roberts believed that
Yu’s psychology degree from Stgimai Normal University indicad that he would arrive on
campus already conversant in some @mychology topics. Trial Tr. vol. 3, 66:14-24.

9. The panel also had concerns about Yutsdi@acy. Dr. Roberts credibly testified
that Yu’s relatively low GRE verbal and writing scores wer@irsistent with those of native
English speakers who were offered admissibnal Tr. vol. 3, 67:14-18. Some allowance was

given for Yu'’s low scores because he wasanoative English speaker. Moreover, the written

41t is possible that the other GRE scatlesappear somewhere in the multiple hundreds
of pages in the record, but Yu did notleghe Court’s attention to such scores.
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evidence shows that ISU “d@gnted these poor scores on @RE in order to enhance the
Program’s diversity.” Ex. 41, Batestmbered page “ISU Documents 0197.”

10.  The panel discussed Yu'’s fluencylnglish. Dr. Roberts described Yu’s
expressive language as “hatii’ and “choppy.” (Even thoughehrial was held many years
after the admissions comitae first considered Ysi application, the Gurt’s observation and
hearing of Yu’s testimony at trial catorates Dr. Robert’s observations made
contemporaneously to the decision to admit tarthe doctoral program.) Dr. Lynch credibly
testified that ISU faculty member Dr. Mai@ong, who had studied in Hong Kong and who was
involved in reviewing Yu’s application, told thmanel that English fluency of foreign students
typically improves dramatidlg within the first two years. Trial Tr. vol. 4, 56:11-13.

11. Ultimately, Yu was accepted into the ISlinical Psychology program and he
began his classwork in the fall of 2008.

C. Yu’s Studies at Idaho State University.

12.  Preliminary work to establish ISU’s Clinical Psycholatpctoral degree began in
1988, with the first student enrolling in 199%6rial Tr. vol. 3, 169:6—7. The program is
accredited by the American Psychological Assoomatind was first accredited in 1995. Trial Tr.
vol. 3, 63:25.

13. ISU’s Clinical Psychologyloctoral degree requiresropletion of a five-year
program. The first four years involve acadearc some supervised clinical work. The fifth
year involves a professional internship dstisg of a minimum of,000 clinical hours over

eleven months, where the student is exgatd work independently with clientsStudents are

® In this setting, the student is still supsed by a licensed, pradtig psychologist. But
the expectation is that the student will haehieved a level of subjt matter and clinical
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evaluated each academic semeljea Clinical Training Comntige (“CTC”) and at the end of
each clinical placement by tisepervising faculty member and/or the clinical psychologist.

14.  Yu performed well in the academic coursek at ISU. In Fall 2008, he passed
required courses, worked as a graduate teacssigtant, and assisted three faculty members
with their work. He participated weekly in the university’s “SPEAKSgnmam, to improve his
communication in English. Ex. 25. Yu’'sIF2008 Semi-Annual Student Evaluation by the
CTC (Ex. 24) indicated his academic and professipragress were satisfactory and that he was
on track.

15.  Yuremained on track in Spring 2009. sHETC evaluation that semester (Ex. 26)
reflected that he had “done a great job” hagpDr. Wong with her resech and that both his
academic and professional proggevere satisfactory. The CTas “pleased to recognize his
strong GTA [Graduate Teaching Assistant] performance.”

16.  Inthe summer of 2009, Yu did self-diredteesearch in China that later became
the basis for his dissertation. With CTC approval, he conducted a ctimatalf behavioral
family therapy in China. He used a spedtfinical therapy for the treatment of disruptive
behaviors in two- to seven-yeald children that had been déeped, well-studied, and accepted
in the United States but was not used in China. Yu adapted the therapy for use in China. He
accumulated 251 direct clinical hours. Althouagily required to recruit ten families, he
recruited 19 familiegor the study. All families compled the study, which is unusual as
typically such studiebave some attrition.

17.  The study itself was a success. Yu’s repgyiof the study was that the children’s

competence such that it is appriate for him or her to sedients without the supervising
psychologist being preseat the same time.
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behavior problems reduced aftee treatment and the parents and caregivers were very satisfied
with Yu’s services. Trial Tr. vol. 1, 79:25-81. He introduced an exhibit taken from his

written dissertation displayingetresults of a “Parent’s ConsenSatisfaction Questionnaire”
evaluating participants’ siafaction with Yu as therapist (Ex. 119). IA19 families completed

the questionnaire, and the “mean” satisfaciiorong them across each of the categories listed
was high® This study formed the basis of Yu'ssertation, which he successfully defended in
the summer of 2012.

18.  Yu’'s Fall 2009 CTC evaluation (Ex. 2M@wed that Dr. “Roberts was pleased
with his progress” and Dr. Cellucci noted‘iaéd a good job” with an ADA evaluation. Yu's
academic and professional progress welledsemed satisfactory, and the CTC even
“congratulate[d]” Yu on his wdk in China that summer.

19. The Fall 2009 CTC evaluation also contaimeention of an “issue of apparent
plagiarism” in his written workhut that issue was satisfactorilysolved, with Dr. Cellucci
noting that “cultural differences in citation praes may have contributed to the mistake.” EXx.
27. Dr. Roberts testified thatehissue “might have been arror of understanding of how to
reference things” and that it was the kind o$take any student could make. Aside from the
notation in the Fall 2009 CTC evaluation, the issue was not raised again. For the Court’s
decision here, it carries no weighthar in favor or against Yu.

20. Inthe Spring 2010 semester, however, Yu's CTC evaluation was less positive
(Ex. 28). Dr. Prause “was very pleased withdsisistance in basic staits class” and the CTC

made specific mention that the research ddtaseollected in Chindad been accepted for an

® There are additional details about thesesfattion ratings, but they are not central to
the issues in this case. There is no dispute that the clinical study in China was a success and the
participants were pleased with Yu’s efforts.
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international conference. But the evaluatisp recounted Dr. Atkis’s observation and
concern that Yu had difficulty forming alliancedth English-speaking clients, possibly due to
his limited English fluency. The CTC “encage[d] Jun to immerse himself in English-
speaking contexts whenever possible” and assidrim to placements which would allow him
opportunities to use English in diial contexts. Nonethelesset&TC continued to deem Yu'’s
academic and professional progress to be satisfactory.

21.  Attrial, Yu testified tlat he took the CTC'’s diréon to immerse himself in
English speaking contexts. He said he didlatical work in English, he interacted with
professors, peers and other&imglish, he listened to radioggrams and songs in English, and
he watched movies and television pags in English. Trial Tr. vol. 1, 49:14-19.

22.  The Spring 2010 evaluation was base@ant on a practicum evaluation
completed by Dr. Atkins, following her work witmd observations of Yu in a clinical setting at
the ISU Psychology Clinic. (Ex. 53.) Dr. Atkigsaded Yu “below expeations” in his ability
to form and maintain working alliances with pat&e She said he was “bright and talented” and
possessed “a very strong workietand commitment to psyclogly.” However, she deemed it
necessary to “give him feedback regarding the imphbts language skills to his clinical work.”
In that regard, Dr. Atkins said that, “[w]hildhave witnessed drarti@ improvements over the
past year or so with conversational English,doisversational skills argtill subpar for doctoral
level training experience in both assessnagwk treatment.... | am poisié he will make a good
clinician; however, if he is to continue ti@in or practice in gglish, | recommend further
remediation of laguage problems.”

23.  In the summer of 2010, Yu continuedvtork with Dr. Atkins at the ISU

Psychology Clinic. She completa separate evaluation regagihis performance from that
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summer, in which she wrote:
Jun is a professional student thated 100% effort at bAtimes. Fluent

English is still a concern, especially @htesting younger children. Also, language

was at times a concern during supervisasnl was not always confident that he

fully understood my instructions. Heabviously a very brighand talented young

man who will do extremely well in his native language.
(Ex. 55.) Thus, documented concerns about ¥airemand of the English language persisted.

24.  Yu’s Fall 2010 CTC evaluation (Ex. 29), whitncluded reference to Dr. Atkins’s
evaluation over the summer term, noted thas¥eccessfully taught an academic course in Child
Development with only minimal assance, and it mentioned a trae@lard he received to attend
a behavioral analysis conferencéu published a research pagpethe fall term, and he worked
with Dr. Cellucci in a practicum at theWSPsychology Clinic. Dr. Cellucci’s hand-written
evaluation of Yu’'s work (Ex. 56¥ illegible. Although Dr. Celluddid not testify at trial, the
Fall 2010 CTC evaluation said that Dellucci “was pleased with [iYs] effort and his progress”
but that he had also concluded Yu “needs npoaetice counseling patients.” Yu’s academic
and professional progress welescribed as satisfactory.

25.  Yu successfully proposed his dissedatin February 2011. During that Spring
2011 semester, Yu was supervised by Dr. Saikédle ISU Counseling Center. Ex. 30. Dr.
Seikel graded Yu “below expectations” as to Yakslity to form alliances and as to his ability to
adjust treatment. She was positive about Miligence, attendance, research skills, non-
defensiveness, and the accuraag sophistication of his coeptualizations, but she also
expressed concern abous lability to form alliances and abadie drop-out ratef his student
clients. The drop-out rate, shaid, might partially be from “pjedice on the clients’ side.”

26. Inthe Spring 2011 semester, Yu aisstructed an undergraduate Tests &

Measurements course. In evaluations compleyetthe students, a “signgi@nt subgroup” of the
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12 students who completed the evaluatidr2(btotal students in the class) diot agree that he
“communicated clearly” antspoke distinctly.”

27.  Notwithstanding the undergraduate studmrgluations and theoncerns of Dr.
Seikel about Yu’s clinical work, the CTC the Spring 2011 evaluation rated Yu’s academic and
professional progress as stttory. The evaluationontained this statement:
Language barriers have been a cwmus issue in obtaing sufficient
supervised professional pteme for Jun. Jun’s exprsise speech in English
remains “halting” at times, which is r@al problem in alliance formation with
American clients. The committee hasnfidence in Jun's development as a
scientist, a writer, and in clinical casenceptualization, espedljafor disorders of
childhood. If Jun is to apply this November to APPl€ites, he must identify sites
in which his Chinese language is a stréngather than a lialty. The Clinical
Training Committee can only support Jun’s &xgdion to such sites. We believe
sites exist that serve Chinese immignampulations and would be pleased to have
a psychology intern well versed irchild disorders and parent-child
assessments/treatments who is fluent in Chinese.
The CTC also made note that Yu had complé&ecer clinical hours thanther students at the
same point in the program.

28.  With the Spring 2011 CTC evaluation, ashaeach of the prior CTC evaluations,
Yu declined to submit materials respondinghis evaluation and he signed off on it.

D. Yu's Professional Development Falters.

29. The Fall 2011 semester marked the beginoingu’s fourth year in the program.
During this semester, Yu participated in talmical practica and elinical externship.

30.  Dr. Lynch supervised Yu’s Fall 2011 praetm at the ISU Psychology Clinic. In

her evaluation (Ex. 48), she graded his performdnel®w expectations” in five categories: (1)

Recognizing and accepting supervisor’s ingd authority; (2) Negotiates and manages

" APPIC is the Association of PsychologysRinctoral and Internship Centers. It
facilitates “matching” clinicapsychologist doctoratudents with internship placement sites.
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conflict; (3) Collegial interactiong4) Organized, disciplined apgach for records; and (5) Case
presentation. Dr. Lynch did not grade samfi¢he other categms (including alliance

formation) because she had not observed enough of Yu’s patient interactions to evaluate his
performance in those areas.g@ficantly, her collective grader Yu was “incomplete” because
clients assigned to him at the beginning of thraesder elected not to pursue treatment and he
was therefore only “directly engaged with dlig in the last month of the semester.”

31. To deal with that deficiency, Drylnch drew up an ISU “Course Completion
Contract” indicating that Yegould complete the practicuamd earn a grade by finishing
treatment in two cases he had begun with Ber.49. The agreement required him to complete
the additional work in order to earn a grade tinad if he did not do “his current efforts
reflect performance + skills equivalent to a 'BThe next semester, Yu did perform additional
work and Dr. Lynch ultimately g him an ‘A-’ grade for the seester practicum, as listed on
his academic transcript. Ex. 33.

32.  Dr. Lynch also reported that Yu was skilledsystematic approaches to gathering
data to inform clinical desion-making and he had knowledgestdndardization/psychometric
issues related to assessmerdtegies. He also had the dliko propose and defend diagnostic
conclusions.

33.  However, Dr. Lynch’s written remarks on the Fall 2011 evaluation contained
additional criticisms of Yu’'s academic anlthecal performance. She wrote that he:

appeared unengaged (e.g., reading nagrduring group practicum discussions

on multiple occasions. He seldom offetedughts or insights without prompting.

While Jun’s commitment to seeking oampirically supported treatments is

commendable, he appears totieel to diagnostic criterian his treatment planning

and struggled to incorporaliée problems in his consatation of clients and their

treatment needs. When presented witbraative perspectives on this, he seemed

resistant to supervisory input and at times defensive in his responses. This
improved over time but was notable. Redite his limited climcal experiences on
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this team, Jun has only dvdimited opportunity to prodwwritten materials. He

was timely in producing notes but initialadts were very comete with a literal

reporting of experiences described by thentl They were not well organized and

did not resemble typical notes producedthiyd year students. His most recent

effort demonstrated betterganization and conceptiztion of the session. My

overall sense is that Jun and my abilityark together is impving. | fully expect

further improvement in the coming montisd look forward tseeing his growth

as a therapist in training.

Ex. 48.

34.  Dr. Lynch testified at trial about the $ia for these remarks. She described
struggling with Yu’s participation, pointing out to himatht was quite unusual for a student to
be reading during practicum sesss. She felt he was very digaged and that when she spoke
with him about the subject, he was dismissiaer perspective andftesed to consider her
feedback. Dr. Lynch said she regularly wonkth students who are passionate and committed
about their own strong opinions and perspegtand that she has no problem working with
students who have strong opinions. Herlingsty was sometimes emotional but was very
credible, quite firm and compiglg, especially as to her imgctions with Yu. Among other
things, she recounted that in y®ars in working with studentselhad never felt sin disrespect
from a student as she did from Yu when talkin@ita about consideringther perspectives and
when talking with him about hmanner in which he was engagin the practicum. (For his
part, Yu testified that he remained engageen though he was reading materials which he
described as relevant to the dissioa at hand, and he said thahis culture it is not unusual for
someone to read while still engaged.)

35. Inthe second of his Fall 2011 semesgteactica, Yu was supervised by Dr.
Atkins. The trial record contas no written evaluation of Yujserformance in this practicum,

but Dr. Atkins testified crediblgt trial about Yu's work. Of p#icular significance, she did not

feel comfortable having Yu see clients on hisxdvecause, despite being a fourth-year doctoral
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student, his skills were not where they needdaktoln particularhe could not communicate
well enough to provide services to her clients.4, 37:11-38:3. Nonetheless, Yu’'s academic
transcript indicates th&r. Atkins gave him an ‘Agrade for the practicum.

36. Yu’s Fall 2011 semester also includediaical externship. Yu was supervised
by Dr. Landers, a clinical psychologist who was tiead of a clinicgdsychology clinic at the
Eastern Idaho Regional Medical@er (“EIRMC”) in Idaho Falls.His clients at EIRMC were
inpatient psychiatric patients who were eithangkrous to themselves,rgerous to others, or
gravely disabled by reason of mental illness. Trial Tr. vol. 4, 14:10-14.

37.  After the initial orientation and traing at EIRMC, Yu observed Dr. Landers
administer psychiatric tests. Yu eventuddggan administering some tests himself while Dr.
Landers directly observed hinThe goal of the clinical externship was for Yu to become
capable of independently administering suctstdsit he did not obtain such competence and
Dr. Landers did not have the confidencéim to allow Yu to administer the tests
independently. Among other examplBs. Landers testified at ttiabout what he described as
very simple testing used to evaluate a clfentdementia. Yu attempted to administer the
testing, but the client was unalieperform the testing. Yu, h@wer, continuedo attempt to
conduct the testing to the piof the client’s duress. Dr. Langecited this as one example of a
shortcoming in Yu’s issues relating to clients.

38.  Yu did not complete the EIRMC externghiDr. Landers dismissed Yu from the
position, writing in a November 2011 letter to Dr. Roberts (E®8) that, even though Yu was
“quite reliable and diligent,” he was nevelealto grasp the communication nuances that are
required to build rapport with difficult patien@dminister stadardized tests with difficult

patients, conceptualize clieritem a broad perspectevand coherent psychological theory, and
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provide feedback to patientacgother hospital providers regard the outcome of psychological
assessment.” Yu was not, Dr. Landers saittH@a level expected @h advanced doctoral
student.” Concerningly, Dr. Landers also ghiat some of the work done by Yu had led to
“reported difficulties with patiets and has impacted the pevesl quality of care that we
provide to our patientat EIRMC.” Dr. Landers did say th#u had “mastered the behavioral
science components essential to his career gaatwhing to China to provide parent/child
skills training” and that Yu was taiable and exhibits a willingness learn as well as desire to
do well.” However, Dr. Landers concluded, evwsiore the externship was scheduled to end,
that “Mr. Yu is not a good fit for this program.”

39. Dr. Landers, who had been supervising ternship students for several years
by then, also formally evaluateru’s externship performance timee same standard form used
for practicum evaluations. Ex. 46. He s¥ids work was “below expectations” in 16
categories and “meeting expectagdin 15 categories. Sorfileelow expectations” ratings
matched categories where Yu previously hadivede’below expectations” ratings in other
clinical settings, while othemsere new. But, Yu also reseid “meets expectations” ratings
from Dr. Landers in some categories whetteer supervisors had rated him “below
expectations.” Overall, thisas Dr. Landers’ assessment of Yu:

Considering Jun’s developmental level in the program and the general assumption

that ISU’s program is designed to prodwgsneralists, | would state that he is

significantly lagging in all of the “B” red areas of functioning primarily as it
relates to cultural awareness and competency. Given his desire to return to China
and specialize in parent/child training, hg@isbably right wher&ée needs to be in

this regard. However, his deficits hawade this practicum one that was not a good

fit and placed him, patients, and psycholagyvices at the hogal in a difficult

position. As | observe[d] Jun provide tiardized assessmerit became quite

clear that significant remeation would be necessaryathdid not fit with the

expectations for skill of those arriving this site. | would recommend continued
focus in his area of interest ratheamh@ generalizationa his 4th year.
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Supervisor evaluations at ISUeagenerally reviewed with the student. In this instance, Dr.
Landers and Dr. Roberts agreedttBr. Roberts would discuss thgternship dismissal with Yu.

40.  After Yu's dismissal from the EIRMC feleship, Dr. Roberts (on behalf of the
CTC) sent Yu a letter dated November 21, 20XL @) regarding the dismissal. That letter,
which attached Dr. Landers’sauation, contained a recommeddmurse of action for the
Spring 2012 semester which the CTC believed ditvalst prepare Yu for a year-long clinical
internship as the culmination of his studid$e plan was designed to “address performance
concerns raised by Dr. Landensd provide ... more intensivegiessional pracce opportunities
to facilitate success during [the}émnship year.” Yu received an “unsatisfactory” grade for his
clinical externship in the Fall 2011 semestesdnhon his dismissal frothe EIRMC externship.

41. The ISU Department of Psychologublishes a Clinical Student HandbdbIEX.
94. It contains this languagegarding remediation plans:

The CTC reserves the right to construdbamal Plan of Remediation to address
potential challenges that may make adsint currently urady for internship
training. In such instances, a formal PtdriRemediation wilbe constructed by the
Clinical Training Committee. These sgegvould be triggeid by one of three
events: 1) a student dismissal from an exktraining site; 2an Unsatisfactory
(V) grade in any prossional course (PSYC 7724, Community Practicum; PSYC
7725, Clinic Practicum; PSY 7726 Supervision Practim; PSYC 7727, Psycho
educational Evaluation; dPSYC 7748, Clinical Externgh); or 3) any other
concern regarding professional devel@min that leads the Clinical Training
Committee to believe that a formal remadin plan is warranted. A written Plan
of Remediation will includ¢he following six elements:

. Problem identification

. Course of action teemediate the problem

. Measurable objectives

. Method and specific time to datane if objectives have been met

. Consequences if objectives are not met

. Process of appeal

U WNPE

8 The Clinical Student Handbook in the recediated August 2015 and applies to the
2015-2016 academic year, several years after Yaudmeaissed from ISU. However, no one
credibly disputes thdahe handbook in effect at the time Yt e program was any different in
relevant substance than the handbook retexé above, which is the record.
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The Clinical Training Committee will reew the student’s progress at the time
specified in the Plan.

Ex. 94 at 5-6.

42.  Yu was dismissed from the EIRMC exteripshnd he received a ‘U’ grade in
PSYC 7748. The remediatiorapl provisions of the Handbobwere thus triggered, such that
Yu properly could be ptzed on a remediation plan.

43. The November 21, 2011 letter from Dr. Rdisdo Yu (Ex. 34) was not titled as a
remediation plan, nor did it folw exactly the numbered items thie remediation plan language
of the Clinical Student Handbook. In other worti, letter did not dirdty state or identify
each problem as a separately numbered pagpagnor did it create a separately numbered
paragraph setting out measurable objectives or when and how progress would be evaluated.
There was no separate numbered paragraphssisguconsequences if ebfives were not met,
and it did not discuss a process of appeal.

44.  Whether inartful or imprecise whepmsidered againstéhlanguage of the
Clinical Student Handbook, the language angpse of November 11, 2011 letter nonetheless
reasonably only can be read agmediation plan to address sttomings in Yu’'s professional
competence. (The November PD11 letter is referred tfoereafter as the “Remediation
Letter.”) The Remediation Letter “recommendadSpecific “course of action” which had the
obvious purpose in the context of the letteadéiressing “potential changes that may make a

student currently unreadgr internship training,” which wathe purpose of a remediation plan.

® The policy says that CTC “reserves thghti to implement a Rin of Remediation.
Whether the policy also imposes a duty on th€@relevant to this litigation but is not
outcome-determinative. The Cdardecision is the same reghasss of whether a remediation
plan was mandatory or something else. Theeegfille Court need natake a finding as to
whether a remediatigolan was required.
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In the Remediation Letter, Dr. Roberts sfieally stated that the CTC believed the
recommended course of action would “best pregYu] for success ifhis] APPIC clinical
internship.”

45.  Unsurprisingly, given the fficulties in Yu’'s assigneé practica and his dismissal
from the EIRMC externship, the CTC concludedhair Fall 2011 evaluation (Ex. 31) that Yu's
professional progress was unsatisfactomrethough his academic progress remained
satisfactory. The evaluation incled reference to a discussidn had with Dr. Roberts about
“the professional manner in vdi negative feedback from a suygisor should be addressed.”
The evaluation described changes that Yu hadestgd to the remediation plan contained in the
Remediation Letter, but it said only some, not all, of the requested changes would be adopted.
The evaluation ended with a statement thatXh€ was “very pleased that [Yu] was granted
four interviews at APPIC internship sites.”

46. Inthe Spring 2012 semester, Yu made peegron items listeith the Remediation
Letter (as revised in the CTEFall 2011 evaluation). Dr. Rateand Dr. Haight jointly
supervised Yu in a practicum that semesiidreir evaluations graded Yu with four “below
expectations” ratings for his work that seneestEx. 538(a). Oneupervisor described an
“episode of difficulty acceptig + processing supervisorsefdback occurred + was quite
noticeable.” The other supervisor wrote, “Jun shows a passion and diligence for clinical work
but struggled to evidendas abilities to take oa primary therapist roleJun also struggled at
communicating difficulties or misiderstandings he was having wiie case, at the supervisory
level.” The full CTC evaluation for the semestecorded that “[b]dt supervisors observed
difficulties in clinical process skills that yaed the Below Expectation ratings. Specifically, Jun

appears to struggle with allianf@mation, sensitivity to cliergignals during sessions, and the

TRIAL DECISION, FINDINGS OF FACT , AND CONCLUSIONS OF LAW - 17



ability to adjust assessment/treatmgiven ongoing circumstances.” Ex. 32.

47.  Yu “disagreed” with those conclusionsdi“considered the concerns unjustified,”
a fact that was also recordedtive evaluation. Yu submitted aspwnse that was attached to the
evaluation, in which he said the supervisorsrditadequately support their “below expectation”
ratings, that they did not givartely feedback and opportunities to improve, and that they did not
trust him. As to the latter, he said the lackraét from his supervisors wédagainst the ethics of
supervision.” Yu said he was “in a hostile eonwiment where any small mistake could be held
against me.”ld.

48.  Dr. Roberts separately supervised Yatthemester in an Interdisciplinary
Evaluation Team setting, at the end of whichrdted Yu as “meeting expectations” in 22
categories and did not rate him “bel expectations” in any category.

49.  When the Spring 2012 semester was over, the CTC found Yu’s academic progress
to be satisfactory but am (the second straight semestef)rd his professional progress to be
unsatisfactory. Yu’s “[d]ifficulties in commuaoating with patients and supervisors remain
noticeable. Further, Jun’s diffilties in assuming the perspeetiof patients and supervisors is
inconsistent with fourth yeatoctoral student status.” Ex. 32.

50. Concerningly, Yu had not been able &zsre a clinical inteship through the
national “matching” process used by APP&Jact noted in the evaluation. Successful
completion of an approved imteship was essential to demonstrating clinical skills and
competence and was required to obtain the ddadegree in clinical psychology. In response to
that significant hurdle facing Yu, the CTC set tuee alternative paths for Yu to attempt
completion of the internship requirement. Fihst,could re-apply for aAPPIC internship the

following year. (The CTC evaluation madeat, however, that the fact of Yu's EIRMC
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externship dismissal would hat@ be reported on his appltean and the CTC could not then
report that “the problems thatréaced during the failedxternship have been overcome.”) The
second option was for Yu to propose a self-consumternship, consigtéwith the policies
and procedures outlined in the Clini&udent Handbook. Lastly, he could propose “an
internship experience in Clarconsistent with his career goals.” The CTC strongly
recommended this third option, llexing it would play to Yu’'sstrengths while minimizing the
impact of his weaknesses. Thee, however, was left to Yu.

E. Yu’s Internship at the Cleveland Clinic.

51.  Yu chose the second of the options.. Dwyer, for whom Yu had worked while
he studied at Cleveland State Usisity, put him in touch with DICheryl Chase, a clinical child
psychologist in private practidée Cleveland, Ohio. Trial Tr. vol. 1, 88:18-89:1. Yu identified
two additional psychologists @®tential supervisors. ExhiliR1 is a “Proposal for Non-APPIC
Internship Placement” describing an internshipproposed at the Cleald Clinic Center for
Autism (the “Cleveland Clinic” ofCCCA”) in Cleveland, Ohio.Under that proposal, Yu would
spend 3.5 days each week at the autism clinergrhe would be supervised by Dr. Leslie Speer
and Dr. Thomas Frazier, and the other 1.5 dayswaek supervised by Dr. Chase at her clinic.
Dr. Speer was to direct the internship, whigds to run from January 2, 2013 through December
20, 2013. The proposal was agreed upoiiyDr. Speer, and Dr. Roberts.

52.  Because the proposed internship was a non-APPIC internship, the ISU
Department of Psychology worked with CC@Anegotiate an “Affiation Agreement” (EX.

120) to set out the terms ofetinelationship between ISU and CE&CThe Affiliation Agreement
did not mention Yu by name and it specified tinat agreement “does nand is not intended to

confer any rights or remedies uporyguarty” other than ISU or CCCA.
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53.  Prior to approving the CCCA internghilSU hired psychologist Dr. Hedt to
evaluate the proposal as a thpdrty consultant. In a letterrg#efrom Dr. Roberts to Yu dated
November 12, 2012 (Ex. 523), Dr. Roberts conveyarlsubstantive concerns raised by Dr.
Hedt. One concern dealt with compensatiorhat although all APPIC internships include
compensation for the work performed by the sttd#erns, Yu would nobe compensated for
his non-APPIC CCCA internship. Trial Tr. vol. 3, 188:10-14. The second concern dealt with
due process rights, in that Yu would have no due process ingtggard to CCCA'’s handling of
the internship and his participation in the insdmip. His due procesgytts would therefore be
limited to those available toim as a student at ISU. Dr. Rolsestid in his letter that he wanted
to make sure that Yu was aware of these con@rdgo be certain that Yu knew he did not have
to proceed with the internship if he were conegr about such issues. . [Roberts’s letter also
reiterated to Yu that he caliinstead choose one of the otbptions (to reapply for an APPIC
internship or propose anternship in China).

54. Inresponse, Yu sent Dr. Roberts a letter dated November 19, 2012 (Ex. 524)
stating that “I have been fulipformed of the limits of th internship proposal with the
Cleveland Clinic. | wish to jmceed despite thedimitations.”

55.  Yu began his internship as plannectarly January 2013. After only a few days,
Dr. Speer called Dr. Roberts to discuss Yusgpess and abilities. it Tr. vol. 3, 137:1-25.

Dr. Speer did not testify at ttidnowever, Dr. Roberts testifiedahDr. Speer told him that Yu
was not performing at expected competency lefegla clinical psychologyntern. Dr. Roberts
said that he agreed with Dr. Speer that Yi$ wat as far along as would be expected for a
student who has completed fougars in a doctoral programmdDr. Roberts followed-up the

telephone conversation witm email sent to Dr. Speer thereaday, Ex. 526. In the email, Dr.
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Roberts suggested that Dr. Speemally evaluate Yu’'s competency early in the internship
using the standardized evaluation system desdrin the internship proposal. Such an
evaluation, Dr. Roberts said, wougtve Yu a baseline to compaaigainst future evaluations so
that progress could be measured.

56. OnJanuary 15, 2013, Dr. Speer preparéBsychology Trainee Competency
Assessment” for Yu (Ex. 527), using the standarth identified in the internship proposal.
This form, which differed fronthe evaluation forms used ft8U practica and externships,
allowed ratings for 23 different objective$he rating scale had tipns for “NA” (Not
applicable or not assessed), “A” (Advanced skibsnparable to a licensed practitioner), “HI”
(High Intermediate/Occamal supervision needigd|” (Intermediate/Should remain a focus of
supervision), “E” (Entry leve€Zontinued intensive supervisigs needed), and “R” (Needs
remedial work). Yu'’s internship propaisdescribed the ratings in this manner:

beginning interns usually can earn an ‘I' rating for ‘Intermediate’ levels of

competency across most items; during tmalfisemester of the internship, it is

anticipated that Mr. Yuwwill earn some ‘HI' ratingsfor ‘High Intermediate’
competency levels. Any ratings of ‘EEntry Level competeasy, typical of pre-
internship practicum students) or ‘Rheeds Remedial work) should set the
occasion for a negotiated plan to address that competency.

Ex. 121 at 10.

57.  Dr. Speer’s January 15th, 2013 evaluatiéx, 527, rated Yu as “Advanced” in
the categories of using positive coping syae and efficiency/time management. But
alarmingly, she rated him as “Entry level”‘&temedial” in seven categories, including
professional interpersonal behaniestablishing patient rappodiagnostic skill, psychological
test selection and adnstration, psychological test interpagion, seeking current scientific

knowledge, and consultation assessment. His othegsavere either “Intermediate” or “NA.”

She noted that Yu was “eager to learn” &ekks guidance & accepts constructive feedback
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well.” However, under “areas of additional develahor remediation,” ghalso listed “report
writing, rapport building with fenilies/child, ability to takdeedback from supervision &

demonstrate progress from weekweek on identified goals... jd] awareness of level of

abilities.” On the conclusion sion of the assessmeshe marked that “[t]he trainee HAS NOT
successfully completed the above goal,” which was that “[a]ll competency areas will be rated at a
level of competence of | or highérThe same paragraph also statest “[w]e have made a joint
written remedial plan as attachewith specific dates indicated foompletion.” The last page of

the exhibit includes two hand-iiten objectives Dr. Speer agaied Yu, along with a notation

that his competency would be reevaluated io tmonths. Preprinted text in the conclusions

section of the assessment form states:

In the rare situation when it is recognized that a trainee needs remedial work, a

competency assessment form should be filled out immediately, prior to any

deadline date for evaluation, and shared thightrainee and the director of training.

In order to allow the trainee to gainmspetency and meet passing criteria for the

rotation, these areas mustdmtressed proactively and anedial plan needs to be

devised and implemented promptly.
Dr. Speer and Yu each signed the evaluation on January 15, 2013. Above her signature, Dr.
Speer indicated that “[w]e haveviewed this evaluation together.”

58.  Early in the internship, Yu's other CCGAupervisor, Dr. Frazier, concluded that
Yu was unprepared for the internship and ceasg#ting with him. Trial Tr. vol. 4, 94:9-95:5.
The record lacks further detail in this regard.

59.  Approximately two months later, dviarch 21, 2013, Dr. Speer informed Dr.
Roberts that the internship was being terminadchuse of Yu's lack of progress and inability
to do what he needed to be able to 8he emailed Dr. Roberts (Ex. 100), and said:

Hi Dr. Roberts, | am writing to infon you that | am about to complete my

second performance review for Jun Yodathat he has not made progress.
Therefore, | will be terminating his placement here. This is not an appropriate
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placement for him. He is unable toeet performance deands and does not

demonstrate adequate progress/learnimgll be sitting down vith him in the next

week to discuss this withirh, but wanted to make you ave of the situation. | am

sorry there was not a differemisolution to this situation. Please firek to contact

me with any questions.

60. Dr. Speer completed a second PsyobglTrainee Competence Assessment
Form, dated April 1, 2013 (Ex. 529). That&wation again rated him as “Advanced” in
efficiency and time managementlitrated him “Entry level” ofRemedial” in diagnostic skill
and seeking current scientific knowleddeDr. Speer’s written remarks note that Yu “continues
to be eager to learn & accepeetiback well” but “has not madeogress.” She also raised what
by that time were familiaconcerns about his shootnings in clinical pratice, saying that Yu
“is not learning int. & assessment St. even gv/accommodations & support. Jun is unaware of
own limitations. Combination of above factors pun &t risk for causing harm to patients.” Dr.
Speer signed the evaluation, but the exlubitecord does not bear Yu's signature.

61. On April 4, 2013, Dr. Speer sent a fallaup letter to Dr. Roberts (Ex. 528),
raising again what she describedvass “significant risk to do ham to families/patients he may
work with in the future.” The letter states:

| am writing to notify you that | aoducted Jun Yu’'s second performance
review yesterday. As wakscussed with him during ouneeting yesterday, he has

not made adequate progress and is unbteeet the demands his placement

here at the Center for Autism, thus | &t with no choice but to terminate the

contract we have with him and Idaho $tlliversity. Moreover, Jun demonstrates
limited insight into his owrdimitations as a clinician. This combined with his

10 Exhibit 529 in the record bears seqtigrBates numbers ISU Documents 521 through
527, but other numbers that appear in the bottorteceheach page, which appear to be page
numbers on the original document, count by fvom 18 through 30. Moower, this evaluation
has fewer categories than Dr. Speer’s Janual$ 29aluation despite appearing to use the same
form. In short, apparently ¢éne are missing pages frahis exhibit, but it nonetheless evidences
Dr. Speer’s assessment that®&performance did not improve-urther of significance, on
Bates-numbered page “ISU Docum®029” of Exhibit 36, there isvidence that Dr. Speer rated
Yu at the lowest possible levels — “Entry level’*Remedial” — in 12 categories of his April
2013 evaluation.

TRIAL DECISION, FINDINGS OF FACT , AND CONCLUSIONS OF LAW - 23



eagerness to perform activities he is reddy to perform, | believe, put him at

significant risk to do harm to the familiestats he may work with in the future.

This was all directly and clearly discuds&ith Mr. Yu. | amsorry we could not

come to a different resolution. Pleaselfieee to contact me&ith any questions.

62. On April 7, 2013, apparently thinkirthat the other options the CTC had
previously presented to him to satisfy his inteqpgkequirement were still available to him, Yu
emailed Dr. Roberts to inquisdout doing an internship in @a (Ex. 531). Nothing in the
record persuasively indicates that had a right to pursue first ooéthe three options, and then
if not successful in that option to choosesaand (or, based upon his theory, possibly even a
third) option if he was unsuccessful in hisffifand, potentially, secondglected option. The
choice was his to make, and if otigoice was more realistic thére other choices it was up to
Yu to decide upon which avenue would be beshim, knowing that he had to successfully
complete the internship in ond® complete the requirementstbe doctoral program. Although
ISU did not specifically say t¥u that he could choose only ®@option, the Court is persuaded
that the clear purpose tife letter and the options set out ie thtter was to give Yu the single
choice of three avenues. Funthie letter makes apparenathSU was giving careful thought
to various options and specifically highlighted dpion for an internship in China as the best
option because it would play to Yu's strengtftsle minimizing the impacof his weaknesses.

It was described as the best opti- not the best fallback option.

63. Dr. Roberts responded on April 8, 2013 (BR1) to say that the CTC would need
to review the evaluations from CCCA “and themsider what courses attion are available.”

64. On that same date, Dr. Chase, therimghip director fothe non-CCCA portion of
Yu’s internship, sent Dr. Roberts an email abdoert experience workingith Yu (Ex. 47). She

said Yu was “easy to work with, knowledgealalad well-prepared from week to week.” She

commended his high ethical stardiaand the value of his assiste and said that his “case
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summaries are informative and thorough, diagoaspressions are acate, recommendations
are relevant and appropriate, aegort drafts are well writtema thought out.” She also said
that he was “eager, willing, and capable.” Egenhowever, she was not willing to have him
“engage in testing students directly,” due to ‘fo®ncerns about Jun dediring test items since
English is a second language for him,” whadtuld complicate assessntg for language-based
learning disabilities.

65. Attrial, Dr. Chase further describechwshe had not yet allowed Yu to perform
testing independentfyt. She explained that when evaing for dyslexia, a language-based
disorder, it is critical thathe test administrator very piisely both speak and hear sounds
expressed in English. Clinieia for whom English is a send language might not pronounce
sounds the same way, she said, and might rastbeeck and understand whether the client was
saying the sounds properly. Accargito Dr. Chase, even a strongeat or drawl from a native
English speaker could impact the testing, arashy clinicians are moving toward using a
standardized audio recordingadminister the test to avoid such issues. Dr. Chase said she
would have the same concerittwany clinician for whom Ergh was a second language. She
described that Yu was already adept at intempgetst results and turning them into meaningful
treatment decisions, which is the more important skill. Both her contemporaneous email and her
credible trial testimonyndicate that she anticipated giviNgt more responsibilities as the
internship progressed.

66. However, after Dr. Speer dismissed ffom the CCCA internship, Yu was no

longer a supervised intern at that point for maabiicensure purposes, atigkrefore likely could

1 n its Memorandum Decision and Order (Dk51), the Court granted Yu’s motion in
limine (Dkt. 74) seeking to allow DChase to testify by videoconference.
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not properly perform further work of a similaature for Dr. ChaseTrial Tr. vol. 3 150:1—
151:7.
F. Yu’'s Dismissal from Idaho State University.

67.  After dismissal from the CCCA internighon April 3, 2013, Yu began working to
find a professor or internship site willing to woskth him in China. Trial Tr. vol. 1, 97:19-22.
In an email to Dr. Roberts dated April 14, 2qEX. 122), he indicated that a professor at
Shanghai Mental Health Center expresseéerast in taking him on as an intern.

68.  Several weeks later, on April 30, 20%3j emailed Dr. Roberts (Ex. 88) to
request that he be graded “omaplete” (rather than “unsateftory”) for his CCCA internship,
because he contended he was not given a joittewniemedial plan or &@rnatively because he
said Dr. Chase wanted to continue working with him and had rated him positively.

69. ISU did not grant Yu's reqet. In a letter to Yulated May 3, 2013 and signed by
Dr. Roberts (Ex. 36), Yu was informed thiat Graduate Faculty of the ISU Psychology
Department had voted to dismisisn from the doctoral program giinical psychology based on
his unsatisfactory progress tondadegree completion. The saimady voted to award Yu the
degree of Master of Science in Psycholégylhe letter included Dr. Roberts’s summation, as
the Director of Clinical Traiing and on behalf of the Cliral Training Committee, of Yu's
history as an ISU student, including his acadesind professional records. The summation
concluded:

The committee concluded that Mr. Yainot making satfactory progress

in the development of professional skills consistent with the requirements of the

doctoral degree inlioical psychology. Despiteolir years (August 2008 to May

2012) in the standard curriculum on campus and three months in an approved

clinical internship, he remains unablepimvide professional services in a manner
consistent with expectations for a fourttaystudent or an intern. Neither faculty

12'yu did not accept that offer.
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supervisors at Idaho State iMersity (RobertsHaight, and Lynch during his fourth
year), nor faculty supervisors at the apgd internship at the Cleveland Clinic
(Speer & Frazier) granted Mr. Yu the e@qgbed degree of indepdent professional

function, given his poor penfmance. All licensedupervisors are required to
authorize only those professional respbitifes that a tainee can perform

competently.

It is the opinion of the Clinicalraining Committee, based on Mr. Yu's
objective record and the qualitative reportsnoitiple supervisors in multiple sites,

that his poor performance is not simplynatter of poor linggtic communication

with English-speaking patients and supesxgs It appears that Mr. Yu lacks

sufficient perspective-taking #lls and conceptual abilities to become a clinical

psychologist. Specifically, he seems uneavaf the impact of his behavior on
patients and supervisors alike, failing to agupaite the perspectives of those critical
audiences. Second, he appears unablomzeptualize a patient’s current bio-
psycho-social functions through the normabfessional proases of integrating
information obtained from terviewing, psychometric $¢ing, direct observation,
intervention trials, and indidual and cultural difference3hird, he appears unable
to adjust a professional course of actiongisponse to patient needs, e.g., unable to
notice and respond to patient distress m tioment. Finallyhe seems to lack
insight into his own shortanings, resulting in irffeectual problem-solving and
unsuccessful conflict negotiation.
This summation was presented to and disalbgehe Graduate Faculiy the course of
considering whether to dismiss Yu.

70.  Yu appealed the dismissal. ®tay 17, 2013, Dr. Lynch, as Chair of the
Department of Psychologgent Yu a letter (Ex. 3f)otifying him that the Graduate Faculty had
voted unanimously to uphold hissmissal. The letter addses] several of Yu’'s arguments
challenging his dismissal. First, Yu hagaed that he was in gosthnding until the CCCA
dismissal. Dr. Lynch acknowledged that Yot been on academic probation when he was
dismissed from CCCA, but she noted that his prsgiin professional development had been
rated unsatisfactory for geral semesters. Second, Yu haguad that he should have received
an “incomplete” grade for the internship duehe lack of due pross provided by CCCA. Dr.
Lynch responded that there wasreason to believe Dr. Speer fail®o make reasonable efforts

to assist him and no reason to doubt her effortgotdx closely with him to adequately and fairly
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address any concerns. Dr. Lynch’s responseratsinded Yu of his waiver of due process
rights at CCCA. Third, Yu had gued that Dr. Chase held positimginions of his performance.
Dr. Lynch responded that Dr. Chase’s evaluation was not given significant weight because Yu'’s
work with her was limited to didactics addcussion, not fse-to-face service provision with
clients. Finally, Yu had argudbat he should be given an opfumity to do an internship in
China. Dr. Lynch acknowledged that Yu previgusad been presented just such an option, but
she explained that the prior options were notndéal to be taken in sequence if there were a
problem with the option Yu firgelected. After summarizing vatis specific concerns recorded
by several supervisors over the course of Yire as an ISU studerghe explained that

“[b]ased on the available data, we believe you mayadlgt put patients atsk, not as a matter of
inadequate linguistic abilities, bas a matter of poor perspeettaking and difficulties with
conceptualization. The Graduateckhy is convinced that a fourtbhance’ (i.e., an internship

in China) is unwarranted and mighttfiLhinese patients at risk of harm.”

71. Yu again appealed the dismissal. iy 30, 2013, Dr. Turley-Ames, Dean of
ISU’s College of Arts and Letters, sent Yletter again upholding his dismissal (Ex. 553).

72.  Thereafter, Yu appealed to the Gra@u@ouncil. On October 2, 2013, Dr. Van
der Schyf, Dean of ISU’s Graduate School, s&nein email (Ex. 53Motifying him that the
Graduate Council had sustained dismissal and that Yu was nentitled to further appeals.

73. On September 16, 2015, Yu filed this lawsuit.

G. Testimony of Yu’s Trial Witnesses!?

13 The fact witnesses called by ISU testif primarily on topics covered by Yu's
witnesses. Therefore, this section sequentdifigusses all of Yu'witnesses but does not
sequentially discuss ISU’s witeges. The relevant testimonyl8fJ’s witnesses is interwoven
throughout these Findings of Fact.
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74.  Yu testified at trial, atwo separate times. Yu'®uansel also called as fact
witnesses Dr. Nicole Prause, Jocelyn Eikenburg and Dr. Cheryl Chase. He also called expert
witnesses Dr. Gerald Koocher, Dr. Shannomv&z-Korell, Dr. Leslie Wade Zorwick, and Dr.
Tyler Bowles. ISU called Dr. Mark Roberf3r. John Landers, DEheri Atkins, and Dr.

Shannon Lynch as fact witnessesUI&d not call any epert witnesses.

75. Inthe order of proof at trial, Yu first datl Dr. Nicole Prause. Dr. Prause was an
assistant professor at ISU from 2007 through®&nd was on the admissions panel reviewing
Yu'’s application. She said that during a megif the panel Dr. Robks expressed difficulty
understanding Yu'’s speech, it Prause said she andedst one other panel member
understood Yu just fine.

76.  Dr. Prause said Yu was successful in interacting with students in English while he
independently taught the laborat@sction of her statistics cours8he said that students found
him to be warm and easy to approach as wedlaeet and helpfulShe classified student
evaluations of Yu’s academicstiuction as generally good. Stezalled no student complaints
about Yu’s ability to communicate effectively in English.

77.  Dr. Prause also testified, based on hgregience as a professor with extensive
background in psychology, about available assessmemivaluate a therapist’s ability to form
alliances or communicate effectiyedith a client. She said there are 11 tests commonly used to
assess therapeutic alliance with iam, at least some of which halbeen available for decades.
She also said there are hundrefistudies that assess a cliait's ability to judge another
clinician’s interactions with clients. She remarkkdt as clinicians gaimore years of practice,
their judgments about their own efficacy tendnicrease whil@ctual patient outcomes tend to

decrease, indicating that highlyperienced clinicians become peojudges of patient outcomes
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without good quantitative assessment.

78.  On cross-examination, Dr. Prause agribed her interactias with Yu were
primarily when he was her teaching assistantthatishe did not supereisor observe him in a
clinical setting. She denied harboring ill woll animosity toward ISU, but she did admit to
threatening to sue the school several years ago.

79.  The Court found Dr. Prause to be gefigreredible, although her evasiveness on
the topic of a threatened lawsagainst ISU left the Court with sense that she does, in fact,
harbor animosity toward ISU. Nonetheless, testimony that Yu was successful as her teaching
assistant and that neithereshor her students had communigatissues with Yu is not
inconsistent with other evidea in the record. The overallcard shows that although many
people (including students) sggled to understand Yu and communicate with him, others did
not. Dr. Prause’s testimony is part of teatne mix. However, héestimony has limited
relevance upon the most critical issues becahealid not observe Yu in a clinical setting.
Moreover, her testimony about additional assesssrtbat evaluate clinicraefficacy or ability
is given little weight because thestimony was neither specific nammnchored to the facts of this
case. The Court has noted and considered kertes that Dr. Robertsised concerns about
Yu’s speech during a recruitment committee medtimgthe Court also finds that Dr. Prause’s
testimony in that regard did nevidence that Dr. Robert’s carnis were discriminatory in
intent, related to Yu’s race or national origin.

80.  Yu next called his wife, Jocelyn legnburg. Ms. Eikenbgrdescribed, among
other things, a conversation she had in May 2010 with Dr. Lynch, one of Yu's professors. Ms.
Eikenburg said that she knew Dr. Lynch from ISU esehe attended with Yu and she said that

she and Dr. Lynch happened to attend the saga glass at ISU one ylaMs. Eikenburg said

TRIAL DECISION, FINDINGS OF FACT , AND CONCLUSIONS OF LAW - 30



she greeted Dr. Lynch and they engaged in|siad&l after which Dr. Lynch walked away.
According to Ms. Eikenburg, Dr. Lynch then returned and asked Ms. Eikenburg whether she
spoke English at home with Yu. Ms. Eikenburgwared yes, after which Dr. Lynch said words
to the effect of, “Wellyou should know, Jun’s Efigh is terrible” and that unless Yu’'s English
were to improve, “we will not be able to fincchnical position for him in this town.” Ms.
Eikenburg testified that sithought these remarks were @geous. She described her
experiences living in a foreign country and teaching English as a second language, which she
said gave her a good understanding of the different English-speaking levels of non-native
speakers. She said that Yu’'s English is \gogd and it just did not mieto be labeled as
terrible. She acknowledged that Yu is not aueasipeaker and so he naturally cannot speak like
native speakers, but she conclutigdsaying that the fact he ot a native speaker does not
mean that his English is a problem. The implication of r&tin@ny was that she believed Dr.
Lynch was being unfairly criticadf her husband’s Englishriguage skills. Ms. Eikenburg’s
testimony was given in earnest; there was no wadeubt or insincerity. However, it also is
true that Ms. Eikenburg had neithtee first-hand knowledge nor the professional expertise to be
able to comment upon whether Yu's English largguskills were problematic in the nuanced
world of a clinical psychologist. Hence, hesttemony is only of limitél value on that subject
and, as described to follow, to the extent that her testimony was intenedidd¢nce some sort
of discriminatory aimus based upon her husband’s raceatronal origin, the Court is not
persuaded.

81. Dr. Lynch’s testimony about the same carsation was broadlgonsistent with
Ms. Eikenburg'’s, but she described additionahdie that help place the conversation in its

appropriate context. Dr. Lyhcsaid that Ms. Eikenburg inited the conversation by bringing up
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the subject of Yu’s tuition assistance fronlSs his school-provided funding had recently
decreased, a relevant detail not mentioneMbyEikenburg. Dr. Lynch said that she was
simply expressing to Ms. Eikenlguthat anything Yu could do improve his English fluency
would make him more competitive for paid axtghips or teaching opportunities. She denied
saying his English was “terrible.” Here, Dr. Lyri'€ comments about Yu®uency — as advice
in response to a question Ms. Hibeirg herself raised — were motaide out of the blue, with no
prior context. Ultimately, because the tone and precise language of Dr. Lynch’s statements is
disputed and because nothing in Ms. Eikenburg’s testimony suggests that there was any
antipathy in them based on Yuace or national origin, the overpkrsuasive relevance of this
exchange, and Ms. Eikenburg’s testimy on it, is minimal at best.

82.  Next, Yu took the stand. He first talked about his backgrouiod forenrolling at
ISU as well as his career sineaving ISU. Then he spoke aggt length about his progress as
an ISU student. He detailed the coursebg,tthe professors whostructed him, and his
clinical experiences. He disssed several of his various giea and CTC evaluations, during
which a recurring theme in hisstanony emerged: Yu consistently agreed with every single
piece of positive feedback any professor or supervecorded, and he consistently disagreed
with or minimized every single piea# constructive criticism onegative feedb&c (By way of
example, see Trial Tr. vol. 1, 61:2-13, 62:10{1&nders); Trial Tr. vol. 1, 67:1-9 (Lynch);
Trial Tr. vol. 1, 78:24-79:1 (Roberts/Haight); Tria. vol. 1, 97:5-10 (Speer); Trial Tr. vol. 1,
111:12-112:6 (Seikel).) In each iaste, he gave great credence to the judgment of the faculty
member or clinical psychologist when they weftering praise of hisvork, but he discredited
and even criticized #ir judgment if theiréedback and grading wanything other than

laudatory. Of course, Yu h&ss subjective perception of tlaecuracy or fairness of his
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professors’ and supervisdtomments. But Yu had a signifidasiind spot in his reaction to the
negative or constructive feedbamkd grading he received. Raththan acknowledging that the
same doctoral faculty membensdaclinicians who recognized strengths in his academic work
and efforts could also ditimately point out hiscademic and clinicahertcomings, Yu simply
dismissed any criticism and less thanlstgrevaluations as unjustified and unfir.

83.  For example, Yu agreed with Dr. Landsremark that given his desire to
specialize in parent-chilgtaining in China, Yu was probably right where he needed to be. But
he dismissed Dr. Landers’s conclusion thatMas unable to grasp communication nuances and
disagreed with the other “Below Expetbas” ratings Dr. Lands assigned him.

84.  Yu’'s testimony about Dr. Speer’s Apfi] 2013 evaluation (when she terminated
his Cleveland Clinic internship) provides anothegiraple. Yu testified it he agreed with her
comments that he was eager to learn and aatéxeback well, but he disagreed with her

comment that he was at rif causing harm to patient.Yu was unwilling to allow for the

¥ There is some arguable inconsistency in the record on the point of Yu’s reaction to
feedback. Dr. Speer said in her evaluationas e accepted feedback well, but she terminated
him because, among other things, he was rlettaldo what was expected of him in an
internship setting and because she believed patienésavesk of harm ihe worked with them.
Yu said he agreed that he accepted feedback buelihat he disagreed with her that he was at
risk for causing harm to patients. Similarly, he agreed with Dr. Lander’s positive comments, but
disagreed with Dr. Lander’s observation tiatwas unable to gras‘communication nuances”
and he disagreed with all of the “Below Eqpations” ratings Dr. Landers had given. The
bottom line in all of that is exactly what thdecision describes — Yight say he accepted
feedback well, but to dismiss thf@edback when it points out simemings and to disagree with
evaluations that his work was “Beld#xpectations” is not the sameaxsepting feedback. To
the contrary, it isgecting feedback.

15 The trial transcript contains the folling exchange between Yu and his counsel:

Q. And did Dr. Speer provide avaluation that you agree with?

A. | agree with her comments that | conte to be eager to learn and accept feedback
well. I, however, | respectfully disagregth her comment that | was at risk for
causing harm to patients.

Trial Tr. vol. 1, 97:5-10.
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possibility that the concerns ratsabout his work could have asimin fact. He simply refused
to accept such criticism.

85. Moreover, when counsel asked hinthére was ever any type of formal
assessment regarding the concéas Dr. Speer stated in heradwation, he said, “no.” But Dr.
Speer’s April 2013 evaluation (Ex. 529) wasgeded by a January 2013 evaluation (Ex. 527)
that did, in fact, document several of her conserHere, the Court find3r. Speer’s evaluation
much more credible — she is, after all, a licerdmmilcal psychologist with substantial experience
and with a history of working with clinical doctoral interns. Yu, in contrast, was a doctoral
student with very little clinical experience awith concerns raised about his clinical skills by
the supervisors in those settings — which inalucigticisms regarding the ability to form the
necessary clinical relationship with a cliendaegarding a lack a&felf-awareness about his
shortcomings.

86.  Additionally, Yu’s adamant disagreemdnt expressed in his trial testimony)
with negative feedback he had received is itsetfoboration of some dhe negative feedback,
such as Dr. Speer’s statement that Yu wasamatre of his own limitations and Dr. Lynch’s
comment that Yu rejected her authority asgnfessor and supervis@ased on Dr. Lynch’s
testimony that she had never bésesated with such disrespdmt a student in her teaching
career). Itis completely senklihat a clinical psychologist or an academic professor working

with the training of a doctoralstient would be very concernedtla student with Yu’s binary

Similarly, when his counsel asked aaltivhether Yu disagreed with the joint
evaluation prepared by Drs. Rotseand Haight after his Spg 2012 practicum with them, he
testified: “I agree with the ecoments that | was passionate aildyent for clinical work. The
part | disagree with are the, the below expeatataings and the negative comments.” Trial Tr.
vol. 1, 78:24-79:25.
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view of the world would render him unable teckrn the nuances thainical psychologists
must be expected to discern or to treat tirethe manner necessary to protect patients’ well-
being.

87. The Court heard and observed Yu inteistimony for multiple hours during the
trial. The Court observed Yu in the coodm while other witnessewere testifying.
Accordingly, the Court developed a good sense ®ctedibility as a witres. He was generally
credible when discussing simple matters afldgmound facts or historical events, although in a
number of instances the questig¢frem both ISU counsel as wels Yu's own counsel) had to
be repeated multiple times befoYu understood the question posedhim in English so that he
was able to answer. Yu's speech was reasortdddy and understandable, but with occasional
quirks. He frequently paused for significantipds at the beginning @ven in the middle of
answering a question. Sometimes his answers man-responsive to the question posed and it
was difficult to tell whether Yunisunderstood the question or wiatentionally being evasive.
Either way, his credibility was diminished somewhat by such responses.

88.  Often a party to a lawsuit is understabiggpassionate abothe case and very
personally engaged with the trial and its outcome. Yu was no diffedentelt very strongly
that ISU mistreated him and tha¢ should prevail on his claim. At times, however, Yu’'s
credibility suffered because bis exasperation, such as whéiJ’'s counsel asked him about
whether ISU had a policy that required Yu to be placed on academic probation. And, at other
times in cross-examination, Yu’s testimony that he was trefiiedlently than other students
(because they were placed on academic probafidie he was not) did not hold up. Instead of
either agreeing that he had neel treated differently in thisgard or offering some persuasive

evidence that he was, he simpdfused to accept the possibility that his interpretation of the ISU
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grading policy was incorrect. This mirrored imsmrespects his flat refusal to credit virtually
any negative feedback that any supervisorfbatiim, while universky crediting all positive
feedback.

89. Yu also testified at times as if he weeading from a script. When asked why he
thought he was dismissed fronet@CCA internship, he responded not with his understanding of
Dr. Speer’s reasons — after all, she had ntle@lecision — for disnmssng him, he instead
answered that he was treated unfairly. Trial Tr. vol. 1, 103:18-20, 104:13-17. His initial answer
about Dr. Landers’s dismissal of him frahe EIRMC externship was the same: “My
understanding is he treated me unfairly.’ial'fr. vol. 1, 106:25-107:4. Perhaps Yu genuinely
believed he was treated unfairbyt here again the Court perceived a lack of self-awareness
about the genuineness of the concerns exprésskdth Dr. Landers and Dr. Speer. Such a lack
of self-awareness reflected irshirial testimony is highly relew because it also mirrored the
feedback from other of his clinical supervisors. Yu seeméa tanaware of, or unconcerned
with, the need to do more than to say he’d lesgited unfairly in ordeto rebut the concerns
raised by his clinical supervisors.

90. To be clear, this case doest turn entirely on Yig credibility as a witness. Yu’'s
burden was to prove that ISU intenally discriminated againstrhion the basis of his race or
national origin, and his s8#mony as to whether he felt he sMdiscriminated against is but one
piece of evidence on that point. But noticeaddgent from Yu’s testimony, and from virtually
all the evidence in this case, was anything mase thgeneralized assertion that Yu’s race or
national origin influenced howe was treated by ISU.

91. The Court concludes that Yu either ladkthe capacity tacknowledge genuine

shortcomings in his work in the doctoral psyldgy program, for whatever reason, or he decided
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it would be beneficial for trigpurposes to emphasize positifeedback and discount negative
feedback, regardless of the purpose and fairnetfedéedback. Yu said nothing at trial to
suggest he held himself accountable inaay for his well-documented poor clinical
performance and numerous negatiwaaes. Yet, he received tidal evaluations over multiple
years from multiple independent supervisorsemeral different setigs. Those evaluations
included consistent references from multiple faconembers and supervisors about the same or
similar weaknesses or limitations in Yu'srfmmance — weaknessesddimitations that he
steadfastly refused to acknowtge might have any merit.

92. Among the common threads in the negativaleations Yu received was a lack of
clinical competence. These observations werexdtsive to ISU professors, as three different
non-ISU psychologists dismissed him from clinisattings. But his English fluency was not a
common thread, as some psychologists whe dim negative evaltians took pains to
describe. Dr. Landers, by way efample, testified that “[ijive are talking about pronunciation,
if we are talking with articuladin, if we are talking about fluencthose were not my concerns.”
Trial Tr. 4, 26:21-23. Rather, Dr. Landers dissadd Yu from the EIRMC externship because
Yu

was very qualified in a narrow band of otial skill, but not qualified in a broad

band. And certainly not in the area tHatvas practicing, which is inpatient

psychiatric patients doing . clinical testing. And sbdon’t believehe understood

that he was not qualified @itle of that narrow band. Therefore, he wouldn’t have

asked for additional supervisory assistance.

Trial Tr. 4, 20:4-10.
93.  Yu’'s testimony, at times, was simply roedible. On cross-examination, Yu

initially denied speaking to Dr. 8pr or Dr. Roberts aboetther of Dr. Spaés assessments. He

also denied ever learningespfically why he was dismissdcbm the CCCA internship. When
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asked why he thought he was dismissed from tteeriship, he answered that he was treated
unfairly. He testified that was the only reasmnbelieves he was disssed. Trial Tr. vol. 1,
103:5-22. He was critical of Dr. Speer, as he len critical of other supervisors, for not
explaining to him the objectives and rating scaleshe standard evaluation forms used to assess
his performancé® But ultimately he did admit that Hed talked with Dr. Speer about her
assessment and he understood shatbelieved he potentiakpuld harm some patients.

94.  Similarly, when ISU’s counsel asked Yihy Dr. Landers had dismissed him
from the EIRMC externship, Yu’'s answer waattbr. Landers had treated him unfairly and
judged him prematurely. But wh pressed, he admitted that Dr. Landers said that Yu was
unable to grasp communication nuances. Thabol. 1, 106:22—-107:7. Nonetheless, he also
characterized it as unfair that Dr. Landers ditdgiee him a remediatioplan or an opportunity
to improve after he was notified of his limitatiolis.

95.  Yu next called Dr. Cheryl Chase, onehid internship supervisors. Dr. Chase,
self-employed as a clinical psyalogist in private mactice in Cleveland, Ohio, also has worked

as an adjunct instructor and has published in #id &f clinical psycholgy. Her role in Yu's

16 Although not directly at issue here, the Qdinds that Yu’s claimed ignorance about
the meaning of such objectives and ratings iscnedible. These instnuents would have been
well known to him and his years atademic classroomatess as a doctoral student in clinical
psychology would have given him the resouncesessary to intergt the meaning and
significance of these assessments even if llaglynot been previously known to him.

7 For his part, Dr. Landers testified that patients typically are “in the most critical
position of their lives. They are considering desgla better option thaife. . . . We have got
their life on the line, essentially. And this is kiofithe one shot that weave. . . . if we mess
this up, . . . they are not going@gome back. And it could be fatal.” Trial Tr. vol. 4, 22:8-15. In
such a setting, Dr. Landers furthestified, he could ndtafford to remediat or experiment and
try to teach someone how to do things thaytshould know how to do with these particular
patients.” Trial Tr. Vol. 4, 22:17-19.
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internship was to supervise his work in her practice and to send feedback both to ISU and to Dr.
Speer (the overall internship supervisdr).

96. Dr. Chase had two conversations with Dre&p In the first, Dr. Speer expressed
concerns about Yu’s socialization and interactiaith client families. Dr. Chase told Dr. Speer
that she did not share the same concernghelsecond conversation,.[Bpeer told Dr. Chase
that she was terminating Yu’s internship.

97. Dr. Chase testified that Yu’s progresdhie internship placement was at the point
of her supervising his adnistering of tests, to ensure thegre done properly. He was not
allowed to do direct testing in clinical cases.. Ohase said four to eigtteeks of experience is
usually needed before interns atlowed to conduct testing of patits because every test (in her
specialty) is specifically standardized and ¢hare nuances for each test involving the use of
follow-up questions and how the test is timeshtil he gained that experience, Dr. Chase
initially had Yu focus on case studies. Sheswapressed with his ability to interpret and
summarize data to make recommeiutes and diagnostiimpressions.

98. Dr. Chase sent an email to Dr. Robeyh April 8, 2013 (Ex. 47) to update him on
Yu’s performance and progressiaat point, about three months into his internship. She was
concerned about Yu “deliverirtgst items” because Englishasecond language for him, saying
that her plan was to have him initially adminrgiests requiring little verbal instruction before
moving on to tests that are CD based. Dr. €lsasoncern about Yu's English competence was
related to dyslexia evaluations. AccordingXo Chase, because dyslexia is a language-based

disorder, a primary test to evale dyslexia involves readingf “nonsense” words formed from

18 Dr, Chase did not know Dr. Speer otharththrough the verjmited interactions
between them related to Yu’s internship.
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English sounds. The test requires precise proationiand English listeng skills to administer
correctly. Dr. Chase said she would Salutely” have the same concern abamy intern who
spoke English as a second language. She daiokither, even asraative English speaker, a
year to a year and a hééfore she could listen anédr the nonsense words properly.

99. Dr. Chase testified that as of A@2013 Yu had made solid progress in
administering tests. But she also said thatith& work” is in interpreting the test data and
making meaningful recommendatiotiat families can use, astie was impressed with Yu’'s
abilities in this regard. She said that Yu wasgressing just as she would have expected based
on his level of training.

100. Dr. Chase was asked to explain what steant in her Afir8, 2013 email when
she said that she and Yu had “discussed abdazen cases, and provided direct clinical service
to approximately six cases.” She said thahatbeginning of the inteship, they had reviewed
some of Dr. Chase’s historicedses together. Then, Yu sabmtwo cases with Dr. Chase and
drafted the initial report on those cases. Biyeclt” service, Dr. Chase meant that Yu was
interacting with patients who were paying fonsees. He would brig patients back from the
waiting room, do the background interview, obsdaheetesting, and theto a joint feedback
session together. Although shalht yet begun to have Yuradhister any testindependently,
she testified (on redirect examination) telaé had planned to have Yu engage in more
sophisticated tasks based on his progress.

101. On cross-examination, Dr. Chase agrded in a pretrial deposition she had
testified that Yu had not testedidents directly and instead his wdrlid just been observational.
Dr. Chase clarified that Yu’s effts with respect to the testimjement had been observational.

She said she felt Yu was at an appropriatel lgivwven where he was at in his training in part
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because he had demonstrated a knowledge akeathd a knowledge of scoring and interpreting
tests and data to make a diage@sd treatment recommendations.

102. Yu described Dr. Chase’s feedback abdaatprogress during his internship with
her as “uniformly positive.” RIs Closing Arg. 18 (Dkt. 177)He contends her evaluation of
his performance was discounted by ISU during fiygeals process. PIf.Rroposed Findings of
Fact and Conclusiorsf Law | 79 (Dkt. 176).

103. As discussedupra (1 70), ISU understood from D€hase’s April 8, 2013 email
that Yu had not performed anygbessional work with patientsSee Ex. 37. This was a
reasonable interpretation of her email, evedrifChase enlarged upon her experience with Yu
in her trial testimony.

104. Moreover, Dr. Chase’s email (Ex. 47) was “uniformly positive,” as Yu would
describe it. In the email, whiovas sent contemporaneoushhtr work with Yu, she said she
had “concerns about Jun delivagitest items since Englishassecond language for him.” EX.
47 at 1. Dr. Chase’s email documented yetlaarotlinician’s concer (another person who,
notably, was not part of the ISU Psychology Dé&pant) about Yu’s language fluency and its
impact upon clinical work. FurtiheYu had not started any indeqmkent work for Dr. Chase after
three months on site (and afteufgears of doctoratudies), which suggested that he had not
yet demonstrated the ability to practice ipeledently. Significantly, even though Dr. Chase
provided additional explanation at trial for Yu’s not working independently in her clinic, that
additional explanation had nbéen provided to ISU duringu’s dismissal proceedings.

105. Dr. Koocher, the first ofdur expert withesses Yu call¢o testify, is a clinical
psychologist who has been on the faculty of sewelleges and univetss, including Harvard

Medical School. He has taught, written, anddead extensively on the issue of ethics in
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psychology. He said that hisxctbook on ethics in the field gfsychology was used by ISU’s
clinical psychology program. In 2006, he whs president of the American Psychological
Association. He also has been a sitéaidor an accreditation body. The Court found Dr.
Koocher qualified to testify as axpert withess in this matter.

106. Broadly, Dr. Koocher opined that Yu wasiatim of ISU’s failure to adhere to
ethical guidelines and principles applicable to psychologists and to accredited programs in
professional psychology. He identified severalraples of what he ghwere such ethical
failures and he also alleged domcess violations. He faulted ISU for dismissing Yu without
giving him an opportunity to presehis side at a hearing befdtee dismissal. Trial Tr. vol. 2,
52:20-24. He faulted ISU for allowing Yu teaich undergraduate courses despite perceiving
him to have poor communication skills. Trial vol. 2, 53:22-25. He faulted Dr. Roberts, as
the Director of Clinical Traimig, for not insisting that CCCA agg to preserve all of Yu’'s due
process rights. Trial Tr. vol. 85:7-16. He faulted ISU for notkiag an active role in helping
Yu arrange an internship. Trial Tr. vol. 2, 5618- He faulted ISU particularly for not putting
Yu on probatiot® or notifying him he was at risk ofsihissal, although he¢h admitted during
cross-examination that theneas no reason Yu should haveeln on academic probation. Trial
Tr. vol. 2, 59:7-20; Trial Tr. vol. 2, 57:14-16. Heltad ISU for offering Yu a master’s degree
after his dismissal, even though Yu had succdlgsdefended a dissertation. Trial Tr. vol. 2,
61:1-2.

107. Dr. Koocher testified that a school’'s pesse when a student is dismissed from an

internship depends on the circumstances ofltbmissal. For malfeasance such as sexual

19Dr. Koocher did not distinguish between “academic probation” and any other possible
kinds of probation.
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intimacies with a client or a substance abusblem, he said that would not be unusual for a
program to dismiss the studexst personally unsuited for theofgssion or as risky to the
profession in some way. But in other circumsts) he said that usually the school tries to find
an alternate way for the student to acqexperience, with renaation opportunities if
necessary. Although Dr. Koocher did not elab®i@t these points, ti@ourt finds that ISU
could reasonably be charackeni as having dismissed Yudea on a belief that he was
personally unsuited for the professionthat he posed a risk ttients if he were to practice
clinical psychology. Further, although Dr. Kéar did not make the effort to make the
connection, ISU had, in fact, tddo find alternate ways fofu to meet the internship
requirement when it came up wite three alternatéerapproaches Yu calithoose from after
he failed in the first instance to be tri@ed for an internsp through APPIC.

108. Despite opining that regiohaccreditors would find ISU’s policy of not having a
procedure allowing appeals of extship or internship gradesédply flawed,” Dr. Koocher said
that he would not be surprisedhif accreditation site visit team m@do find that Yu’s complaint
was thoroughly addressed, progetbcumented, and professioryathanaged. Trial Tr. vol. 3,
72:1-9; Trial Tr. vol. 3, 77:4-10His testimony did not resolwhis apparent disconnect.

109. ISU’s counsel sought to impeach Dr. Kbec's credibility by cross-examining
him about a document called tt¢offman Report,” which releed to the position of the
American Psychology Association, while Dr. Kbec was its presidentegarding whether it
was ethical for psychologists tarfction as military inteogators. Dr. Koocher testified that the
report stated he had supporteke for military psychologists ithe treatment and interrogation
of detainees. He said that he was not giverogportunity to write a formal rebuttal to the

report and that at leaghe student called for his resignatioraadean at DePaul University when
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the report was made public. & ourt assumes that the cressmination on this topic was
intended to suggest that DroBcher’s positions on the ethiokclinical psychology have
shifting sands, but the Court concludes that wheteriticism was directedt Dr. Koocher as to
the Hoffman Report, its relevantethis case is hard to find.

110. The Court found Dr. Koocher otherwise todmnerally credible, but much of his
testimony was of only limitedelevance and often drawipon figurative chalkboards
disconnected to this case. His testimony was piemnbecause of the possibility it might have
relevance to the central issue in this case — whether ISU intentionally discriminated against Yu
on the basis of race or natiomeigin — but after baring such testimony, there was very little
such relevance. Dr. Koochlead a laundry list of d@icisms of Idaho State University’s
Department of Psychology. Hgined that ISU had perpetratetthical lapses and due process
violations in Yu’s case, but notiig he said persuasively suggeéstieat such alleged lapses or
violations were motivated by Yu’s race or natiooagjin, or that they we intentional. They
were drawn from a paper record, with notfinand knowledge of the workings of the
psychology department, the member#®faculty, or the day-to-ddife of the department and
its doctoral students. That dasst make Dr. Koocher, or any tife other of Yu’'s experts,
disqualified from coming up witbpinions about the DepartmesftPsychology and its people.
But, the remove of distance and the lack of faaliliarity do impair tke credibility of such
opinions, particularly when there appears to Hasen no effort to learmore than the paper
record. Regardless, the Court finds no evideri@eTitle VI violation based on Dr. Koocher’s
testimony and so his overall testimony is of litilep to Yu's case.

111. Yu next called Dr. Shannon Chavez-Koidlan expert witness to testify

regarding cultural compence in the field of psychology. DZhavez is a licensed psychologist
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and tenured professor whose work focusesudtural competence, multi-culturalism, and
professional ethics.

112. Dr. Chavez testified that ntitcultural compeency in the field of psychology is
defined by the domains of awaess, knowledge, and skills. Tledggvolve cultural awareness
of self, cultural knowledge of self and others akills used as the imeentions performed with
clients. She testified that there has been a mewnein the field of psywlogy to recognize that
psychology and psychologists have historically done great hachetts and individuals by not
recognizing the role that tture plays in the day-tday lives of individuals As an outgrowth of
this movement, she testified, the conceptlioical competence has evolved to include multi-
cultural competence. She also noted thatAmerican Psychological Association (“APA”)
requires accredited programspimvide training in multi-cultral psychology within their
curricula. The Court found her qualified to opion multi-cultural competence in this matter.

113. Based on her review of Yu’s practiclewaluations across semesters and other
documents and applying APA standards rel&beethics and multgultural guidelines, Dr.
Chavez opined that Yu was a victim of culturelompetence. She further opined that ISU
failed to adequately and propedygdress the diversity and cultuchlallenges faced by Yu. She
testified that when the multuttural competence framework aivareness, knowledge, and skills
is missing, there is a risk of tma and that Yu was harmed ByU’s failure to employ such a
framework.

114. By way of example, Dr. Chavez mentiah& “missed opportunity” in Yu’s first
practicum, when she said that Dr. Atkins renearkhat Yu's language skills were affecting his
clinical work and the CTC recommended Yu imneehgmself in English-speaking contexts. Dr.

Chavez noted that Yu was already immersefriglish-speaking contexts, as an international
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student studying in the United Stat She also suggested thdtlitional English practice would
not address the primary probldbn. Atkins noted, which waselated to forming working
alliances?® From a cultural competence perspegtidr. Chavez opined, Yu could have
benefited from a remediation or recommendationwss more specific to what his needs were
and the cultural challenges that hindered hBuat she did not explain what such a remediation
or recommendation might hal@oked like, or even how tgaroach the problem of identifying
a more culturally competent response.

115. Dr. Chavez’s testimony may have beeaugrded in theoretical touchstones and
perhaps also on empirical evidence of the existence of the need for cultural competence in the
field of clinical psychology and the teachingatihical psychology. By as to the doctoral
program at ISU and as to Yy®rformance in that program,ritestimony was unpersuasive on
issues relevant to Yu’s Title VI claim against ISU.

116. Dr. Chavez’s opinions, in many instancesreveoth conclusory and vague. It
was clear that she was critical of some of ISatgons, but it was not clearhat specific actions
she thought ISU should have undertaken insfteel“missed opportunity” being one such
example). This left the impression tis&ie measured ISU’s cultural competence, or
incompetence, not by the actions the ISU factdbk but rather by the selts they produced.

For instance, the trial rembmakes clear that IStld attempt to address what Dr. Chavez
describes as a “cultural” issue¥d’s language difficulties — by raising the issue, expressly and

repeatedly, and taking steps and providing suggesto assist Yu in improving his English

20 The Court found this testimony confusinigseems completely sensible that an
improvement in Yu's English-speaking abilitte®uld improve his abity to form working
alliances. As a matter of commseense, people relate to anaroounicate with each other more
easily when they share fluency in a commamglaage, including the nuances of the language.
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language skills. Dr. Chavez suggested that lmmcaome methods of doing so might be obvious
— to immerse oneself in the larape environment more fully, f@xample — then the suggestion
of such a method must reflect cultural incatgmce. But, in the Court’s view, the most
commonly used and understood methods of masgtarsecond language — particularly as to
such things as nuance, idioms, and dialeat emphasize immersion in the settings where the
second language is the primary langu&g&mploying those means lgfarning, or suggesting
such means of learning, cannot m@bly be characterized as “culilincompetence.” Further,
even though Dr. Chavez did not say that IStdention of the language issues was itself
improper, she did opine that ISU was culturatigompetent because itdhaot done more. But,
as in life generally, it is easiéo identify problems than it is identify a bettepractice. Dr.
Chavez's testimony discounting ISU’s actionsle/lspeaking in onlgeneral terms about
potential alternative coursesadtion rang hollow — especially wh she failed to acknowledge
the “opportunities” that ISU did not “miss$d raise the exact same issues.

117. Dr. Chavez also used a wide brush to pEstJ as culturally incompetent for what
she said was a “decision to overlook the cultigsiies related to Mr. Yu... and to not take
responsibility for the rolén actually mediating his trainingeeds, and to not have a process for
him to appeal directly to thfaculty.” Trial Tr. vol. 2, 106:9-14. But she spoke as if such a
“decision to overlook” was a conscious, intenag affirmative choice that ISU had made,
without explaining her reasoningrfperceiving it that way. And, asgith other criticisms she

directed at ISU, she did not acknowledge theoastiSU did undertake taldress cultural issues

21 Additionally, there are mangegrees of language immiens, even for a graduate
student already in an Englidnguage environment. The international student who stays home
and only ventures out to go task, or who mingles only withhadr international students who
speak the same native language, is naténsing herself in the second language.
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and training needs. Nor did she suggest whatldh@ayve been done differently that would have
made the University more culturally competeMoreover, she made mention of Yu’'s well-
documented shortcomings in the critical clalicompetency area of the doctoral program
requirements. Perhaps that omission came fhanfiact that Dr. Chavez works primarily in
academia, but her failure to speak directly to ibsie left no guidepost for the Court to weigh
the relative significance of alleged culturat@mpetence on ISU’s part against the significant
difficulties Yu had in masteringssential clinical skills.

118. Consistent with Federal Rule of iBence 614(b), the Court inquired of Dr.
Chavez about how her opinions on ISU’s allegdtlucal incompetence relate the central issue
in this case, whether there was intentiatiatrimination. Triallr. vol. 3, 116:1-19. Dr.

Chavez testified that she pen&il intention based on the fact that Yu was struggling and the

ISU faculty, in her opinion, intgimnally decided not to interveneéshe pointed to no evidence to
support her opinion. In follow-up questioningmdSU’s counsel, she narrowed her testimony

to say that ISU specifically intentionally discriminated against Yu because he was Chinese (Trial
Tr. vol. 3, 118:9-13), but the onhasis she offered such a stagsnwas her faoally inchoate

opinion that the ISU faculty had hacted to support him. Sheddiot point to any evidence that

ISU acted or failed to act toward Yu based on his race or national origin.

119. Dr. Chavez’s testimony was helpfulttte extent that defined cultural
competence and articulated its role infile&d of psychology. Buher testimony was less
helpful when applied to the specifacts of this case because shd not convincingly articulate

how purported cultural incompetency in thep@ement of Psychology transmuted into
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intentional discrimination against Yé.Moreover, even if the @urt were persuaded to accept
Dr. Chavez’s testimony asieence that discriminatiocould occur due to a lack of cultural
competence, that alone does not show that discrimindition fact occur. Finally, the Court
finds that Dr. Chavez’s ultimatapinion that ISU intentionallgiscriminated against Yu based
on his national origin is not supported by testimony or by the record as a whole.

120. Yu next called Dr. Leslie Zorwick to testify as an expethess regarding
aversive racism and prejudice. Dr. Zorwickisocial psychologistna tenured professor at
Hendrix College in Conway, Arkansas, where she has been since 2007. She has published in the
field of social psychology on the topicsgdnder stereotypes, rabased prejudice, and
diversity. Her stated expertise is in so@aychology, with a focusn stereotyping, prejudice,
discrimination, and identity. The Court found lpgalified to opine on aversive racism.

121. Dr. Zorwick testified that “aversive racisns a theory that tries to explain how
racism presents itself in modern contex®&he described it as the most dominant theory
regarding “modern manifestationsf prejudice. She explainedaththe key premise of aversive
racism is that prejudice todaydks different than it has lookedstorically. She said that under
the theory, racism tends to manifest rasva sort of duality in which a person can

simultaneously hold a generalized belief imlggrianism while also understanding and being

22 Of course, such testimony could be subject to objection as speculative. But the
testimony as given did almost nothing to fillithre gap between what ISU did and what it,
perhaps, could or should have done. Thismgapns that the testimony regarding ISU’s alleged
cultural incompetence was largely untethered ftbenother evidence in the case, especially any
evidence about whether ISU engaged in achtatentional discrimination. Further (and
paradoxically so given Dr. Chavez’s emphasisrupultural competence), her testimony seemed
to reflect the absence of even a basic inquity the structureral operations of the ISU
academic community, the Department of Psyotp] and their culture. Rather, she seemed to
presume that this academic department, inuthigersity, in this place, was culturally
incompetent.
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influenced by negative racial stereotypes. Shéified that “aversive @sm theory gives us a
way to say we need to look at not what peopjeadmut their intentions but what they do. And
if what they do treats differémgroups of people differently, thgives us a much better window
into what was influencing the judgment and dexisiof people when race is a factor.” Trial Tr.
vol. 2, 128:23-129:3. She explained that we neddok for patterns dbehavior and choices
that treat groups diffently rather than explicit motivebecause social nms surrounding how
people express their motives hal@nged significantly. Trdr. vol. 2, 135:2-6. She also
explained that considering the tives ascribed to actions is remiough — one must also look at
the actions themselves and ttumsequences of those actiom$ully understand what was
influencing the actor. Trial Tr. vol. 2, 137:1-4.

122. Dr. Zorwick testified that there are five characteristic hallmarks of aversive
racism. Trial Tr. vol. 2, 137:22-142. First is the presence anbiguity surrounding decision-
making. Second is race-neutraptanations after the fact. ¥t is the expression of micro-
aggressions, small events that communicate whadss not valued in different contexts.
Fourth is challenging interracial interacticarsd relationships, which Dr. Zorwick described as
differences in perspective duriag interracial interaction when a white participant focuses on
wanting to treat people the same while a non-evpérticipant focuses @ubtle nonverbal cues.
Fifth is the use of post-hoc justificatiéh.

123. Dr. Zorwick testified that she reviewed dmaents provided to her in this case to

identify evidence that aversive racism was preaed evidence that it was not present. Trial Tr.

23 Dr. Zorwick did not explain how the smud and fifth characteristics differ, even
though (1) “explanations after the fact” and “pbec justification”are synonymous; and (2)
both concepts relate to explaigior justifying a decision aftéine decision has already been
made.
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vol. 3, 142:9-14; Trial Tr. vol. 3, 143:12-14. S=d that the documents she considered
strongly signaled the presenceawkrsive racism across all fie the hallmarks she mentioned.
Ultimately, she opined that Yu’s race and intéiorzal status impacted the way he was treated by
the ISU faculty and that this ppened through a pattern of intemial repeated choices made by
ISU faculty. Trial Tr. vol. 3, 146:8-12. Taigport her ultimate opion, Dr. Zorwick offered
factual examples from Yu'’s case that she saideéls each of the five hallmarks of aversive
racism.

124. Dr. Zorwick found ambiguities where ISU remarked on Yu’s communication
skills but did not articulate what standard of flug they expected of him and when Dr. Roberts
wrote Yu glowing letters of recomendation (Ex. 44) that she sadre inconsistent with the
later decision to dismiss himaim the program. Budiscussion of Yu'’s difficulties expressing
himself in English were raised as far back&sISU application interview and were noted by
multiple supervisors thereaft&r.Further, there were distinehs drawn about the differences
between his written fluency andshirerbal fluency. Frankly, DZorwick’s contention that ISU
was aversely racist because of what she charaeseas “ambiguity” in discussing Yu’'s English
fluency is simply nonsensical. His languagiiclilties clearly impactedhis ability to form
clinical relationships with cliestand to communicate with supervisan clinical settings, in an
English language setting. Dr. Zorwick’s ldibg of racist ambiguityon this topic had no
suggestion of what she contends ISU should ldawe differently to ddress the problem of
Yu’s English proficiency. The Court is notrgaaded that ISU’s acknowledgment of, and advice

regarding, a significant pereid problem is somehow ewdce of unlawful intentional

24 Indeed, the first example was in therassion committee’s discussion of Yu's TOEFL
scores.

TRIAL DECISION, FINDINGS OF FACT , AND CONCLUSIONS OF LAW —-51



discrimination merely because the written feaxdid not create some undefined meaning of
“fluency,” an otherwise commonly understood word. I1SU urged hikeép practicing his
English and to do so in various settings vehEnglish was being used, which was eminently
reasonable under the circumstances.

125. Asto Dr. Zorwick’s criticism of Dr. Rob&s recommendation letter as a hallmark
piece of ambiguity indicating av@ve racism, the Court finds no credibility whatsoever. Dr.
Zorwick either missed avverlooked théact thatafter Dr. Roberts wrot&'u’s letter of
recommendation in support of hiRIC application in October 2011 alpefore ISU dismissed
Yu from the doctoral program in May 2013, Yuwhaultiple clinicalpsychologists tell the
University that Yu was not competent to work in their clinics — onelmfrwsaid expressly that
Yu was a potential danger to any clinical patiemtsi whom he might work — all of which also
led to Yu’s dismissal from two separate clinipdcements. There i®thing remarkable about
the head of an academic department writingtar®f recommendation for a student, when the
very nature of such a task includes ddsng the student in thbest possible light. In Yu's
case, the Graduate Faculty’s@dd dismiss him, followed bihe subsequent actions upholding
that decision in the higher legeof the University academicnks, occurred more than a year

and a half later, and after two, separate, disais for lack of congiency from clinical

25 There are multiple examples in the record where professors and clinical psychologists
who worked with Yu described academic succegsdis work and where they remarked upon
good personality traits and the strong work ethat he brought to higaching and research.

They also gave encouragerémhim in many of those stances where what can only
reasonably be described amstructive criticism was offede It would be an unusual
circumstance where an academic departmeniting with doctoral gaduate students did not
meet its responsibilities to itsustents in such a manner. Thedsnts have made an investment
in themselves and the universityhe university, in turn, has mada investment in the students.
The students and the faculty expect their dot&italents to succeed; otherwise, they would not
have admitted them to the program.
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placements. Dr. Zorwick’s testiomy that these two events ame example of ambiguity that
constitutes aversive racism is rmoedible. Rather, it is incratbus to such a degree that it
impairs the entirety of her testimo#y.

126. Dr. Zorwick then identified two example$ what she characterized as race-
neutral explanations, which she described assave racism in the form of acknowledging
differences and then erring on tside of only using race-neutr@kplanations after decisions
were made. Yu’s early evaluatis in the program, she said, refeced some of his needs and
experiences as a Chinese inteioral student but she went on to say that ISU’s decision to
dismiss him from the prognadiscusses how every student is treated the $amat, as in other
portions of her testimony, she did not say what $Bould have done differently so as to avoid
engaging in aversive racism. degal law prohibits intentionaliscrimination based on protected
characteristics and that is the gravamen of this lawsuit. But it is not discriminatory for ISU to
speak to Yu’s cultural circumstances and languadie gk prior evaluations, particularly in a
field such as clinical psychology. And, as ddsedi previously, the nature of Yu’s difficulties
became most problematic foistsuccess in the program afte had attempted, and failed,
multiple clinical placements.

127. Third, Dr. Zorwick testified as to four amples of micro-aggressions. First, she

explained that ISU framed Yu’s multilingualismasability. But this characterization is not

26 Dr, Zorwick also opined upon what she saidswacist ambiguity related to Dr. Speer’s
decision to dismiss Yu from the internshider testimony there was equally non-persuasive;
regardless, Dr. Speer is notagent or employee of ISU. ThuBr. Zorwick’s criticism of Dr.
Speer is not relevant to Yaclaim against ISU.

27 Ironically, Dr. Zorwick finds evidence @versive racism in the fact that ISU
apparently did not recommendyrdar English instruction to bér students or encourage other
students to consider an internship in Chimat,Dr. Chavez would have testified (one would
presume) that if ISU had not done so for Yattiwvould be evidence of cultural incompetency.
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supported by the evidence. Limitations in YRiglish proficiency were well-documented, but
nothing in the record indicas ISU perceived Yu as nbeing proficient in higative language.
His “multilingualism” never came uexpressly; the focus at everyn was on limitations he had
in some areas of his English language commtioicakills. Moreoverin the CTC evaluation
laying out Yu’s three options faatisfying his internship reqeiment, the CTC said that “an
internship experience in Chinaowld preclude the communication diffilties that appear to be
restricting his professional delopment in the USA. Perfming psychotherapy in a foreign
language and in a different culture is undersaahddifficult, given tke subtle nature of
communication.” Ex. 32. Additionally, Yu him$elxpressed that he was looking for sites in
need of interns who speak Chinesal understand Chinesulture (Ex. 40).

128. The Court is persuaded by repeategbasis and comment from the professors
and clinicians who have testified in this caseng with multiple pieces of the documentary
evidence, that doing the work of a clinical psylogest in the best podsdie manner is enhanced
by fluency in understanding, speaking, and wgtihe language of the patient, to include
understanding the nuances of theglaage and the nuances of agattin response to statements
or conversation from the cliniciarit is self-evident, then, thatis important for a clinical
psychologist whose clients speak English to hasteang fluency in Engliskven if it is not his
native language.

129. As a second example, Dr. Zorwick suggesthat ISU perpetrated racial micro-
aggressions by being less awarastofictural barriers that Asianternational students face and
by offering Yu less help or suppdhan it offered other student3rial Tr. vol. 2, 160:12-161:1.
The Court is familiar with theories of prejudice which are discussed interchangeably with the

theory of aversive racism de#med by Dr. Zorwick’s, but whiclkarry different names, such as
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unconscious bias or implicit biag.hey have a common threadaofack of awareness on the part
of the person who carries such an unconscicas bind a belief that a concerted effort by an
individual to understand the poska presence of such uncormes bias can help lessen its
pernicious effects. That thgounderlies the testimony of Dr. Beick and, to some extent, the
testimony of Dr. Chavez. But Dr. Zorwick apeatly would suggeghat even the most
egalitarian individuals, of whatev race, can be unaware of themconscious bias (as the name
describes) but still be intentionally racigthat simply makes no sense. This example is
illustrative of that disconnect, as Dr. Zorwick ogs that ISU faculty members were aversively
racist toward Yu by being “less aware” of stiwral barriers thahight face Yu as an
international Chinese student. Even morengl|lDr. Zorwick offered no explanation of what
those structural barriers mighe, how they might relate to a Chinese international student’s
progress in the doctoral prograor how, exactly, a lack dhowledge about such things
(whatever they might be) becomes an intentiomédro-aggressive, act discrimination against
Yu. Such a connection, if any can be drawauld depend in the firshstance upon the actual
fact of “structural barriers” f@ed by Asian students at ISU, iwh were not described. Second,
there would need to be evidencattbther students were providembre help or support than was
provided to Yu. Again, the recordngarly absent of any such evidence.

130. Yu was a foreign national student in teited States, studying at an American
public university. Therare challenges that come with thjast as there are challenges for any
doctoral student, but perhaps with greater diffiea for the international student who is living
in a different culture and working in a secondgaage. But Yu knowingland willingly elected
to take on those challenges — aueh reason, as was describediat, twas that if he obtained a

doctoral degree from an American universityfaisire job prospects and his future income, in
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China, would be greatly enhanced. He also didalve the opportunity tgain a greater fluency
in the English language and atiee understanding dhe life and customs of the American
people. Hence, Dr. Zorwick’s testimony both ames too much and is inapposite to the concept
of intentional discrimination. An assumddck of awareness of strucal barriers, even if the
Court were persuaded of such a lack of awareneishout more, does not rise to the level of
intentionality.

131. Third, Dr. Zorwick testified that Dr. Lynchave a strong sign#tat Yu was “not
welcome” by telling Yu’'s wife that his Enghiswas terrible. Trial Tr. vol. 2, 161:2-9. This
example is not credible because Dr. Zorwickiagnade assumptions without a full context.
She assigns the worst possible motive éodbnversation, a conversation which Dr. Lynch
described quite differently thatid Ms. Eikenburg. Nothing iBr. Zorwick’s testimony credits
the possibility, if not (as thed@irt concludes) the probability, afnon-discriminatory motive for
the statements made by Dr. Lynch to Ms. Blkérg. Even if one accepted Dr. Zorwick’s
characterization of the convergatias constituting evidence ofeasive racism, there is again
lacking any evidence of intention. But, evenrenfundamentally, nothing at all in any of Dr.
Zorwick’s testimony ties any of I$s actions or inactions, whethitentional or otherwise, to
Yu’s race or national origin. The Court is well-aware that theapthin a Title VI action has a
steep mountain to climb to shamlawful animus when discriminaty acts might be cloaked in
pretext. But there must also seme anchor to a protected chargstie to prevail on the claim,
and there simply is no such anchor in anyhefevidence in this case. Dr. Zorwick did not
acknowledge the possibility that Dr. Lynch wagrtg to help Yu by identifying an area for
improvement. More broadly, she also did not acknowledge the alteragpianation that Yu

was dismissed not because of hiserar national origin, but because had repeatedly failed to
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demonstrate clinical competence.

132. Fourth, Dr. Zorwick testified that DLynch committed a micro-aggression by
referring to Yu as not being engaged becdugseead course matal$ during a practicum
discussion. Trial Tr. vol. 2, 1610-7. She said Dr. Lynch apparently had one model of what
successful class participation looked like @mat her model did not acknowledge that some
students process informatidifferently. Dr. Zorwick wa concerned that Dr. Lynch
pathologized an assumption that engagemexitdbes not fit the model of “white American”
class engagement is perceivedag less valid or important.

133. Inlistening carefully to Dr. Zorwick’s teistony and reading the trial transcript to
go over it again, the Court is left with the sefisat, in this instance also, Dr. Zorwick makes
assumptions about micro-aggressigthout a credible basis to dm. She assumes that because
of their culture, Chinese studsrarticipate in clinical psywlogy practicum academic classes
differently than non-Chinese studen®ut there is no evidence ofathin the pretrial record, nor
even any evidence drawn upon Dr. Zorwick’s own experience as a gadademic. Even if
there were such evidence, Dr. Zorwick goes oasttume that Chinesedents read course
materials during class iresid of listening to and participatingclassroom discussion. There is
no evidence of that. Indeed, if a professor sudbrakynch were to haveuggested that Yu was
participating in the small practicum coursehis disengaged and despectful manner (in Dr.
Lynch’s view) because he was Chinese, thercttcularity of Dr. Zorwick’s opinion is even
more apparent. In other words, does she cortteatdr. Lynch was aversely racist against Yu
by calling him out about his clasgm behavior, in a class whatiscussion and respect for the
professor is critical to thedening process (remembering alsattBr. Lynch testified that she

had never worked with a student who showed slistespectful behavior toward a professor)?
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Or is it her opinion that Dr. Lynch was aversedgist against Yu because she didn’t say to him
“you’re Chinese, and therefore you processrimiation differently than persons of other
nationalities, and therefore | dokpect you to participate indtpracticum discussions or pay
attention to the professor during class?”

134. The Court will give Dr. Zorwick the befieof the doubt about the good faith of
her criticism of Dr. Lynch even if the Court daest accept her opinion on this subject. In other
words, perhaps her view might have beeredéht had she had the benefit of hearing Dr.
Lynch’s trial testimonyabout this subject.

135. Next Dr. Zorwick testified about examplet“challenging racialnteractions.”
First, she said that ISU privileged the expade of white native Efigh speakers over Yu's
experience when evaluating Yiemplaint against Dr. Landers after Yu was dismissed from the
EIRMC internship. Trial Tr. vol. 2, 163:1-164:5. €&nagain, she did not testify as to what she
believed ISU should have dondfdrently, nor did she say hoM8U should have responded that
would not have been an example of a “challengawjal interaction.”Would she have had ISU
end its relationship with Dr. lralers as a site supervisor based solely on Yu’'s experience,
because any criticism by Dr. Landefsan extern of a nationality fiierent than the United States
would be a “challenging raciaiteraction?” Wouldshe have had ISU discount the experiences
of other students who did nbave problems with Dr. Landersssipervision on the basis that
they were not Chinese, even if Dr. Landers hifered constructive criticisrof their work in his
clinic?

136. In context, ISU’s handling of Yu’s ecoplaint against Dr. Landers was entirely
reasonable. When Yu complained, ISU inveded. Among other thingsther students were

polled about their own experiencesrking in Dr. Lander’s clinic.Based in part on the positive
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feedback of other students, ISbose to continue working with hias a site supervisor. If there
was a flaw somewhere in that process, Dr. 4ckvailed to point itout. The Court finds no
evidence this can serve as an example of aversive racism.

137. Second, Dr. Zorwick testified that Dryhch’s evaluation of Yu in which she
described him as unengaged dunimgcticum meetings set the stage for challenging interracial
interactions. Trial Tr. vol. 2, 165:20-166:Br. Lynch’s subsequenéstimony included a
description of interactions & were, it could be describezhallenging. But they were
challenging because of Yu’s behavior in the classroom and toward his professor, not because of
culture and race. In other words, one can latthe interactions beten the two and not know
whether the professor and the student are of the, sardédferent, races and cultures, and still be
left with the conclusion that ¢hstudent acted in a way thatsa@ot conducive to learning and not
respectful of the professor. The interantbetween the two can be characterized as a
challengingracial encounter only if one accepts the assumption of Dr. Zorwick, which is
unsubstantiated in the recordathhe culture of Chinese strits condones being disengaged,
condones reading other materidiging lecture and classroaiiscussion, and condones being
disrespectful to the professor who disapprovesuch behavior. The simple act of describing
the proposition illustrates the absurdity of it. eBvf culture played a role in shaping the
interactions, nothing in Dr. Zorwkés testimony tied suchhallenges to thiact that Dr. Lynch
and Yu were of different race$n Dr. Lynch’s telling, which th&€ourt found to be credible, Yu

flatly rejected her guidance and authoffty.

28 Dr, Zorwick also testified about purpadty challenging interreial interactions
between Yu and Dr. Speer at the CCCA inteimsiBecause Dr. Speer was not an agent or
employee of ISU, this examplenst relevant. Thus, the critien directed toward Dr. Speer
does not support Dr. Zorwick’s opinionathiSU engaged iaversive racism.
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138. Moreover, Dr. Zorwick’s opinions abollr. Lynch’s actions are even less
credible when one considers Dr. Lynch’srolaackground. Dr. Lynch was born in Colombia
and spoke Spanish as her fiesiguage, not learning English urdiie was four years old. Trial
Tr. vol. 4, 47:5-13. Dr. Lynch teaches ISU’s cudiuttiversity course and testified at some
length about some of the nuanodéshe course. Trial Trol. 4, 48:1-49:4. She previously
received an award for infusimiversity throughout ISU’s curridum, ensuring that diversity
was included across all courses editthan relegated to being coed in just a single course.
Trial Tr. vol. 4, 49:5-23. Yet, Dr. Zorwic&'testimony did not acknowledge Dr. Lynch’s
experience as a person, like Yu, for whom Egiisa second language. Nor did it acknowledge
Dr. Lynch’s own expertise in teachingetBubject of cultural diversity.

139. Next, Dr. Zorwick described examples of post-hoc explanations in this case,
which she described as theostgest evidence of aversive ioi. Trial Tr. vol. 2, 168:14-177:9.
First, she framed ISU’s description of “unsatiiéay progress in professial development that
was first formally documenteduring fall semester 201ffom ISU’s May 17, 2013 letter
upholding Yu’s dismissal (Ex. 37) as inconsistefth letters of ecommendation ISU faculty
wrote in 2011. But as already discussed, digsnissal from the EIRMC externship occurred
after Dr. Roberts had already written higde of recommendation and before the most
problematic of Yu’s internship efforts. (Adidnally, Dr. Zorwick makes no mention of the fact
that ISU told Yu that the fadf his dismissal from the EIR®!internship would have to be
mentioned in any subsequent imighip applications.) Moreover, the purposethefdifferent
letters are just that — different. Positivadcteristics will be iduded in a letter of
recommendation; issues and concerns abouathedf success in the doctoral program will be

included in a letter of dismissaContext is key. The Court doest agree that ISU reframed the
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events of 2011 as a post-hoc justification of Ydismissal. To suggestat such a reframing
was done as a post-hoc justificatiordismiss Yu on the basis ofceor national agin is even
more of a stretch, and simply is not credible.

140. Second, Dr. Zorwick said it was inconsrgtéor Dr. Robert¢o say during Yu's
dismissal proceedings that earlan he had concerns about Ypogress and performance, even
though he had previously signed off on Yu ndaépendently conductingjmical research in
China and, also, applying for APPIC internshiptere again, the Court finds no inconsistency.
The clinical research in Chiveas approved before the conceab®ut Yu'’s clinical competency
had completely unfolded. And when Drolserts signed off on Yu's APPIC internship
application, there were concemmger Yu's clinical abities and related isgg, but they had not
yet escalated to the point of Yu being terminated from the EIRMC externship or the Cleveland
Clinic internship. Yu’s progiss, including difficulties and sgesses, was along a continuum as
would be the case for asyudent in a multi-yeadtoctoral study program.

141. There is an inconsistency to lmuhd, however, in Yu's expert testimony
evidence, as Dr. Zorwick crifices Dr. Roberts for approwgnYu’s request to pursue
independent clinical research in China (whicén became the basis for his dissertation) and
then describing Yu’s shortcomingsthe details of the decisida dismiss Yu from the doctoral
program. Had Dr. Roberts not apped Yu’s request to pursue the independent clinical research
in China (or not approve Yu’s request to usehstesearch for his disgation), then — based
upon the rationale of her trial testimony — Bhavez surely would have identified such
decisions as evidence of cultural incompetence.

142. Third, Dr. Zorwick criticizedSU for her belief that ISU focused on Dr. Speer’s

negative evaluation describingettermination of Yu’'s CCCA ternship and did not focus on
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Dr. Chase’s evaluation. She suggdbit the evaluations shouldveabeen treated the same, but
she did not explain how they were treated diffilgeor why they should have been treated the
same. The record is clear tiat Speer and Dr. Chase did notnwin the same clinic and did
not have the same interactiontvivu. Indeed, the only waydhsuch information from two
different clinical professionalsould be compared directly agat each other would be if they
were both directly involved witthe student at the same time avith the same patients. That
was not the case.

143. Moreover, Dr. Speer reportéldat Dr. Frazier (Yu’s third internship supervisor)
also had reported that Yu was not ready to t@reatients and Dr. Frazier had ceased working
with him. Therefore, it would have beermrtising if ISU’s Deparient of Psychology haabt
focused on Dr. Speer’s evaluation, particulavhyen it contained very similar themes to
problems Yu had previously had inlanal setting. Fnally, as describesupra, Dr. Chase’s
evaluation was not as uniformly positive as Dorwick (or Yu) suggests, given that Dr. Chase
had not yet permitted Yu to workdependently with clients. Recularly in a doctoral program
with the responsibility to graduatelly qualified and competent pradtibers, it is not credible to
characterize actions taken by ISU after receiggh information from the clinicians working
directly with Yu in his second &mpt at completing ainternship (after hevas not selected in
the APPIC matching process) as some socbafrived “post-hoc justification” in ISU’s
dismissal of Yu from the prograniThe CTC considered and esdion Dr. Speer’s feedback in
making its original decision tdismiss Yu. Ex. 36. It wasot post-hoc aversive racism.

144. Fourth, Dr. Zorwick perceivka post-hoc justificatiom ISU’s statement when
the decision was made to dismiss Yu fromghegram, that an internship in China was

unwarranted because Yu might put Chinese pataritarm. Dr. Zorwick said that ISU had not
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mentioned risk of harm to patienpreviously, implying that the isswas raised at this point as a
post-hoc justification to uphold $idismissal. The Court agrees that ISU had previously
discussed with and even recommended to Yu thatuhgie an internship in China, as one of the
options to him listed ithe Remediation Letter.

145. However, again Dr. Zorwick’s testimony Iasall credibility because she fails to
acknowledge the important evetitat took place between thoseotpoints in time. Regardless
of whether ISU had expressly memted a risk of harm to patiés previously, both Dr. Landers
and Dr. Speer specifically and-ectly raised the subject. Oranders wrote in his evaluation
that Yu’'s “deficits have madie practicum one thatas not a good fit anplaced him, patients,
and psychology services at the hitedgn a difficult position.” Ex. 46. When asked to explain
this statement on the witness stad, Landers testified that his patits were often in crisis and
that some of them were consiogy death as a better option tHde. He regarded the care he
offered as the “one shot” to imgve some patients’ lives and baid that mistakes in providing
care could be fatal. Trial Tr. vol. 4, 22:1-20. $#éd that even if he had placed Yu on a
remediation plan during the externship, thevald have been dangerous consequences to
patients. Trial Tr. vol. 4, 22:21-25.

146. Dr. Speer was even more direct — heriAp013 evaluation said starkly that Yu
presented a “risk for causing hatmpatients.” Ex. 529. ThukSU had credible reports from
two different outside supervisors that Yu’'s wanmla clinical setting created a risk of causing
patient harm. Those serious and worrisome detalre in the cement ofu’s progress in the
doctoral program. The factahlSU did not concrete suchatters until Yu's dismissal
proceeding does not equate to sdoren of post-hoc justification.

147. Moreover, the CTC rated Yu's professibpeogress in multiple instances as
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unsatisfactory. In a clinicalsychology doctoral pgram, unsatisfactory professional progress
and supervisor’s evaluations stating thatualent lacks sufficient tlical competence and

presents a risk of patient harm inescapably r&iddlags about the prospect of patient harm if

that student were to be awardedoctoral degree and begin a idal practice. In the face of

that information, it goes too far for Dr. Zorwité suggest that, by including Chinese patients in
that larger concern, ISU was engaging in a@roépost-hoc, aversiviecism, justification.
Notwithstanding the climial research Yu had conducted on his own in China, by the time he was
dismissed from the doctoral program thereample evidence (and most importantly, from

those who had worked directly withm in a clinical setting) tdoubt Yu'’s clinical competence

in a variety of patient settings.

148. Fifth, Dr. Zorwick focuses on Dr. Lander2811 assessment that “[g]iven his
desire to return to China and specialize in pécaiid training, he igprobably right where he
needs to be in this regard.” Ex. 46. She fotmslto be inconsistentith ISU’s subsequent
concern that Yu could put Chinese patients &t rBut this example falfor the same reason as
the prior one — by the time Yu was dismg$e®m ISU, some eighteen months after his
dismissal from the EIRMC externship, ISUdhsignificant additional and even worrisome
evidence about the limitations ¥u’s competence. Moreover, Dr. Zorwick reads too much into
Dr. Landers’s remarks, given tha¢ qualified them with the wad “probably” and was speaking
to Yu’'s status as a fourth-year student in an externship and not a fifth-year student — who should
be capable of almost independent work — imgaahto an internship. Not only had Yu not
completed an internship at that time, he had heatle to successfully complete an externship.

149. Sixth, Dr. Zorwick faults ISU for what ghcharacterizes as a misrepresentation of

Yu’'s GRE scores in dismissing him from the programresponse to a complaint Yu filed with
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the American Psychology Association aboutdignissal from the ISldoctoral program, ISU
said it was concerned at the time of consitghis admission about Higoor GRE Verbal score
(410; 34th percentile) and his poor GRE Analyidting score (3.5; 18tpercentile).” Ex. 41,
Bates-numbered page “ISU Document 0197.” Zarwick said schools commonly consider the
highest score on each section to maximize a stisdscore, but ISU did not do so here. She
framed this as a pattern of misrembering a person as being worse than he was, which indicates
aversive racism. Because Yu’'s complete GR&res are not in threcord, the Court cannot
evaluate the accuracy or substance of Dr. Zak'w claim that ISU misrepresented Yu's GRE
scores. But there is no reason to doubt thatiidun fact earn the GRE scores reported in
Exhibit 41. The Court further findkat it would not be surprisg or improper for an admissions
panel to discuss concerns relatedgtudents who had earned suck-jgercentile scores — even if
they did better on a differenttampt at the test. Finally, heagain, Dr. Zorwick would measure
the University against an impossible to satisfy metm other words, she would also be critical
of the University if they had chosent to admit Yu to the program based in whole or in part
upon the poor scores on the verbal amalydit writing portions of the GRE.

150. Seventh, Dr. Zorwick testified that ISUdgcision to offer to award Yu with a
master’s degree instead of a doctorate, aftdéraldesuccessfully defendeddoctoral dissertation,
is a post-hoc justification thatinimizes the quality of the woitke had completed. Once again,
Dr. Zorwick’s search to find evidence of aveesracism leaves no roofor an innocuous, and
here more sensible, explanation. To begin, Yundit complete the requireents for a Ph.D. Of
particular importance, in a@gram leading to a degreediinical psychology, he did not
complete the year long, 2000 hpunternship which is the final demonstration of his

gualifications to gain such agiee, and practice such a professi Put simply, Yu didn’t earn a
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doctoral degree.

151. However, it was reasonable for ISU tatiate whether awding a different or
lesser degree would be approprieten if not obligatory. Doingo does not diminish the work
the student had successfully completed; raibhés, as ISU communicated to Yu, academic
recognition of the work he did successfully congleAt any rate, neithgrarty pointed to any
evidence in the record regarding whether thardwvas pursuant to a policy or was otherwise
consistent or inconsistent with how other studengstreated. Hence, the fault lines of much of
Dr. Zorwick’s testimony are also found here — tisato be consistent with her logic she would
need to criticize ISU of arsive racism if ISU hadot offered Yu a master's degree. Moreover,
even if ISU’s offer of a master’s degree ditbw a post-hoc justification, there is no evidence
whatsoever that it was basedY's race or national originBut the Court does not agree with
any notion that ISU’s offer of master's degree somehow impliedttiYu, or his dissertation, or
his other successes in the program were someinoworthy or devaluedr, further, that any
such decision was evidenceiofentional discrimination.

152. Fundamentally, the Coudibes not find that ISU engaged in any post-hoc
justifications with respect to Yu or the decisiordismiss him. Dr. Lynch credibly testified that
“[w]e were collecting or formingur understanding of Yu’'s competency across time, particularly
his last two years.” Trial Tr. vol. 4, 69:20-24. elthecision to dismiss Yu was made after he
had repeatedly failed to demdrade satisfactory professional progress and clinical competency,
with concerns of a serious nature having beaedaabout his working directly with patients.
The dismissal proceeding called #oreview of the available daédout his performance, in a
setting where the ISU faculty could, and did, evisaich data holisticgll Nothing about such

a process constitutes post-hoc justification, moithing in Dr. Zorwick’s testimony persuades the
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Court that this process includadentional discrimination evidenced by post-hoc justifications.

153. Even if the theory of aversive racistan be supported by the presence of what
Dr. Zorwick describes as the five “hallmarks’aversive racism, laestimony about supposed
specific examples of such “hallmarks” simplganot persuasive against the testimony of those
who were involved in the events and withie ttontext of a doctorgrogram in clinical
psychology. Many of her exampltdl apart under the barest stiny. Even those that survive
scrutiny lend only marginal support to her asserti@t Yu is a victim of aversive racism. Most
significantly, nothing in Dr. Zorek’s testimony persuades t@murt that ISU discriminated
against Yu on the basis of his race or nationalimg that if ISU did discriminate against him
that such discrimination was intentional.

154. For his last witness, Yu called Dr. TylBowles, an economics expert, to testify
as to Yu’s alleged damages, primarily in theriaf earnings he alleges he will lose over his
working lifetime because he wast able to complete a doctoral degree. Because the Court
concludes that Yu has not proven ISU’s lidpilnder his Title VI chim, factual findings
regarding Yu'’s alleged damages are unneces3drgrefore, Dr. Bowles’s testimony will not be
further discussed.

H. Evidence Regarding Other ISU Students.

155. Yu took the witness stand a second timerdytrial to testify regarding ISU’s
treatment of allegedly similarly situated stutéenHe testified that he was the only Chinese
national student in ISU’s clinicglsychology doctoral program whitee was enrolled. Trial Tr.
vol. 3, 3:14-16. He discussed several studahstified anonymously by number.

156. With respect to Student §3rial Tr. vol. 3, 4:13-7:19)Yu highlighted that in a
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Fall 2012 semi-annual evaluation (Ex. #ahe CTC noted the studemad not made progress on
the thesis and warned that “[f]ailure to defendttiesis this spring wouldesult in a U grade and
probationary status.” Insubsequent evaluation in Spyi2013 (Ex. 11), Student 55 was
awarded a ‘U’ (for “unsatisfactory”) grade tine research credit for that semester. The
evaluation notes that “[ijn accordance wihnical Student Handbook procedures (Handbook,
pp. 12-13), the U-grade carries wiitlan automatic acauinic probation.” The evaluation further
states that if Student 55 dimbt successfully defend the tieby the end of the Fall 2013
semester, departmental polieyuld have the CTC recommend dismissal from the program.

157. Inthe Fall 2013 semester, Student 55amdy failed to successfully defend the
thesis, but also earned a ‘C’ (thsitfailing) grade in an acadentourse. (Ex. 12.) Per Student
55's Fall 2013 CTC evaluation, the thesis advasied the committee teconsider its prior
decision to raise the question of dismisda&sed on the advisor’'s advocacy, the CTC was
persuaded to allow the student another attémgefend the thesia January 2014. The
evaluation also warned, and Yu’s testimony hgltted, that a second ‘C’ grade in the same
course could result in siinissal from the program.

158. Student 55’s academic transcript appaarthe record as Exhibit 108. The
student ultimately was awarded a Ph.D. degree, despite thaf faat failing grades in the
Spring 2013 semester.

159. Yu testified that he was treated diffetigrthan Student 55 in that Yu was never

29 pPer the Court’s Protective Order (Dkt. 48U disclosed certain student records with
identifying information other than race andional origin removed. Hence, each anonymous
student is assigned a numb@&ihe Court presumes that Ystdied accurately as to which
exhibits relate to which studexmtas the Court cannot indepenttienonfirm such relationships
based on the record. In makisgch a presumption, the Court @®that ISU di not object to
Yu’s representations about how thesdibits relate to each other.
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warned he was at risk for dismissal prior tingedismissed, while StudeBb received a total of
three warnings and was not dismissed. Yu alsotediout that Student 55 received two failing
grades, which meets the criteftat dismissal according to theagluate catalog. Trial Tr. vol. 3,
7:10-19.

160. Student 55’s academic records demonstiat despite issues with academic
progress, including with the thiesthe student’s professionalggress was on track. In Fall 2012
and Spring 2013, the CTC found professional pgsgito be satisfactory but academic progress
to be unsatisfactory. (Exs. 19, 11.) Summarigb@fsupervisor evaluatis for seven clinical
placements included just one€low expectations” rating.

161. Therefore, the Court finds that Stuti®&® was not similarly situated to Yu,
because among other reasons, Yu's time at ISUwaaiked primarily by Hs lack of professional
progress rather than a lack of academic pragr&al successfully and timely defended his
dissertation and he nevearned a failing grade in any academic courses.

162. Next, Yu testified regarding Student 3Trial Tr. vol. 2, 7:20-13:21. On October
3, 2014, Dr. Roberts sent this studarneétter (Ex. 8) warning théihe student would receive an
“unsatisfactory” grade if thetudent made no progress during Ball 2014 semester in an
assigned literature search related to the studem&sstiproposal. The letter noted that such a ‘U’
grade would result in a “requdst a remediation plan that will include dismissal for failure to
adequately respond to the remediation plaxd @ included a quotation a@lfie policy from the
Clinical Student Handbook. Near the end of theter. Roberts wroté[y]our success is our
success!”

163. Student 37’s annual CTC evaluation for the 2014-2015 academic year included a

remark that “[w]ere [the student’s] thesis notsessfully proposed by the end of fall semester,
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2015, the committee will consd convening the faculty to vote program dismissal for lack of
satisfactory progress toward degoeenpletion.” (Ex. 9.) Yu #ified that Student 37 earned a
‘C-’ in one course during Sprg 2013, based on a January 12, 2@tter Dr. Roberts sent the
student (Ex. 105). When mentiogithis, the letter pointed otitat “the ISU Graduate School
considers any C or worse as ... failing for studgrursuing a graduatevie program or degree”
and it warned that two or more grades of ‘C+befow could result in program dismissal. Yu
also referred to a portiasf the letter stating that “[i]t isur program’s responsibility to fully
inform you of expectations andeltonsequences for failure tddress concerns, but recall what
was stated in your October 3rd letter: “Youcsess is our success!” The Clinical Training
Committee and | will do whatever we can to hgtiu succeed. Please seek out help at any point
this spring.®°

164. Student 37 was placed on a formal RéRemediation on January 25, 2016 (EX.
106). Both the Plan of Remediation and Sid¥’s next CTC annuavaluation, dated June
28, 2016 (Ex. 10), show a ‘C’ in another course. ta4iified that because this was the second
‘C’ the student had earnedtime program, it could be consiagtd grounds for termination from
the program under ISU policy. However, insteddhitiating dismissal proceedings, the CTC
said that it “is confident thaStudent 37] can do the workgered for the program and support
[the student’s] continued efforts.” The evaluatiban said that a grade of ‘C+’ or worse in
remaining coursework would force the Ci@Cconsider dismissal from the program.

165. Yu testified that Student 37 was providadltiple warnings of risk of dismissal

and was provided a very detailed plan of rerataoin, while Yu was nevevarned of a dismissal

30 Although Yu did not testify about other aseof Exhibit 105, th€Court notes that the
student’s professional progresas called into question basedsaveral “below expectations”
ratings by site supervisors. At theg, Student 37 was acgmd-year student.
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risk and never provided a planreimediation. Trial Tr. vol. 3, 13:16-21.

166. The Court finds that Yu and Student 37revaot similarly situated. Student 37’s
warnings of a dismissal riskid remediation plan were premiseul that student’s poor academic
performance. Yu’'s academic (as distinctirprofessional or clinical) performance was
satisfactory throughout higiie as an ISU student.

167. Next, Yu testified about Student 29ri@ Tr. vol. 3, 13:22-15:8). Exhibit 18, a
Fall 2006 CTC semi-annual evaluation of the studgartgress, shows that the student earned a
‘C’ grade in a course and wpkaced on academic probation. Ystied that he was treated
differently in that Yu was never placed academic probation prior to his dismissal.

168. A similar situation exists with respeict Student 22. Trial Tr. vol. 3, 15:9-23.
When the student had to retake the writtertiporof the Qualifying Exam in January 2005 and
several of the essays were considered makdime student was placed on academic probation.
Ex. 17. Yu testified that he wdreated differently than Student 22, again, because Yu was never
placed on academic probation.

169. Neither Student 29 nor Student 22 were kiny situated to Yu because in both
cases the students were placed on academic probation because of academic, but not clinical
competency, problems.

170. Yu testified that Student 20’s (&l Tr. vol. 3, 15:24-17:22) CTC semi-annual
evaluation for Fall 2012 indicatedaththe student was strugglingadminister cedin tests that
were assumed to be in the stntie repertoire. Ex. 5. The alation noted that Student 20’s
progress was unsatisfactory in both the acadamcprofessional categories and the student had
earned 22 “below expectations” rasin a practicum and in assastantship that semester. Yu

guoted a portion of the evaluation saying th&tiident 20’s “progresemains unsatisfactory
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the committee will consider placing [theudent] on academic probation, beginning in May
2013. Specific performance goals the summer and fadlemesters of 2013 would be specified.
Were progress toward degree coetipn continue to be deasd unsatisfactory throughout
summer and fall semesters of 2013, the Graduatelty of the Psychology Department would
be asked to vote to consider program disnhisSéu observed thaStudent 20’s academic
transcript reflects an “academi@rning” for the Fall 2012 semester.

171. Yudid not say how he was treated diffeitg than Student 20, but a review of
Yu’'s academic transcript (Ex. 33) does not stamy academic warning. But it is clear from
context that Student 20 was warned atamatiemic probation because tlagademic progress
was unsatisfactory. Yu’s academic progressuvaformly satisfactory. Yu was not similarly
situated to Student 20.

172. Yu next testified about Student 16ri@ Tr. vol. 3, 17:23-21:10), who was
dismissed from an externship by a site suigenin October 2007. Ex. 101. Per the record,
Student 16 failed to show up for a scheduled shifhe externship, leaving clients as well as
another student or supervisor in the lurch.aXsllow up, Dr. Roberts seatletter to the student
dated November 9, 2007 (Ex. 102) warningtthf a subsequent dismissal from any
programmed sanctioned activity were to octiue, Clinical Training Conmittee would forward a
recommendation to the Psychologydaeiment faculty that you lismissed from the graduate
program in clinical psychology.” Studeb6’s CTC semi-annual evaluation for Fall 2007
similarly indicated that the CTC would “d#tnine its recommentan to the Psychology
Department Faculty in May 2007, regarding couéd retention in the dtaral training program
or dismissal from the programEx. 4. Yu noted that Studeb6’s academic transcript (Ex. 103)

did not reflect dismissal from axternship. He testified thédr the Fall 2007 semester there
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should have been a course called PSYC 748 esttgrifior which [the student] should have
received a ‘U’ grade, but there is no such entrythe transcript. Based on these facts, Yu
testified that he was treated differently thand&nt 16 in that he wamever warned he was at
risk of dismissal and he was assigned a ‘@ddgr upon his dismissal from an externship, while
Student 16 was warned of a risk of dismissal was not assigned a ‘U’ grade after dismissal
from an externship.

173. The exhibits relating to 8tlent 16 show that the ertship dismissal was based
on absenteeism and “repeated poor communicedigarding absences.” Ex. 102. The content
of the exhibits appears intentionally vague, thetstudent was informed that the CTC “is aware
of significant stressors in your is@nal life that have surebontributed to your ... absences”
and the CTC invited [the student] to consitiking a leave of absence from the program until
certain personal issues wersalved. Moreover, thpracticum supervispbr. Dickey, noted
“some difficulty in meeting professonal responsibilities due to some personal problems.” Ex. 4.

174. The Court is not persuaded, on balance artbeafinder of factthat Student 16 is
similarly situated to Yu. Student 16’s isswtsmmed from personal issues, rather than relating
to academic performance. Hence, the studgrgrisaps more closely aligned with Yu than the
other students Yu mentioned, but nothing ia éxhibits about Stude@6 indicates that
supervisors were concerned witfofessional competence asliaical psychologist in training
except related to attenaige and giving advance notice ababsences. Although the exhibits
describe this as a “communication skill,” the concern relates to Student 16’s professionalism
rather than questions as to the capacity to partbe basic functions @ clinical psychologist,
as in Yu’'s case. Moreover, the exhibits shtbet some outside factor Student 16’s personal

life significantly impacted the student around tineet of the student’s externship dismissal.
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Yu’s externship dismissal, in contrast, was the result of shortcomings in his clinical competence
that related directly to the work he was expedtegerform and to the héh and safety of his
supervisor’s clients. Nothing in Student 16’s diisi suggests an inabilitp carry out the work
expected of the student when the studentw@ging. Yu, on the other had (as expressed by
Dr. Landers and others) was dissad because it was perceived that he was not capable of doing
the required work.

175. Even if Student 16 and Yu were similasituated, they were not treated
differently. Based on Yu'’s tastony, the Court would expetd find a ‘U’ grade on Student
16’s transcript for the Fall 20G6%mester, but thexkibit does not show a ‘U’ grade for the
semester. Yu bears the burden of persuasi@hhisrtestimony is the only evidence on this
point. Yu had Student 16’s records for at leagear before trial, ske had ample time to
investigate further into this appant discrepancy; still, he imtduced no other evidence related to
the transcript. The Court will not assumbkwthe transcript does not show a ‘U’ grade.

176. Student 13 was the next subject of¥testimony. Trial Tr. vol. 3, 21:13-22:5.
Yu testified that the CTC’s Fall 2005 semi-anneahluation of Student 13’s progress (Ex. 16)
showed that Student 13 was on academic probhtibwas not dismissed, while Yu was never
put on academic probation and was dismissed.

177. Finally, Yu testified regarding StudeBt Trial Tr. vol. 3, 22:6-23:17. Reading
from a letter from ISU to StudeBtdated July 13, 2012 (Ex. 2), Yestified thaiSU warned the
student that “academic performance needs to impilesmatically in the fall semester to avoid a
possible dismissal or other consequencesiggated by the Graduatechool.” Reviewing
Student 3's CTC semi-annual evaluation for 82012 (Ex. 14), Yu testified that Student 3

was required to be placed on academic probaimiha failing grade was remediated by retaking
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the test. Yu testified, again, that he was tredttdrently in that this student was warned of
being at risk for dismissaind was placed on academic probation, while Yu was dismissed
without warning and withouteing on academic probation.

178. On cross-examination, Yu said that heerereceived a gradewer than a B in
any course work or practicum. When askadistinguish poor academic progress from poor
professional progress, Yu testified that he helieprofessional progresss, or should be, a
component of academic progress and therefore padessional progress could or should result
in academic probation. But when pressed totiflean ISU policy or other evidence showing
thatacademic probation can be a corgeence of unsatisfactopyofessional progress, Yu could
not do so. Trial Tr. vol. 3, 24:11-3&. He stated repeatedlyatithere was a policy, but his
belief was based on his interpretation of a prin&id policy on grading that appears in the ISU
Department of Psychology Cloal Student Handbook (Ex. 94T.he version of the Clinical
Student Handbook in the record as Bihd4 is from the 2015-2016 academic y&aN.u
testified as to a policy frorthe 2011 Clinical Student Hdbook, but he did not put that
document in evidence. Accorgjly, the only relevant documenyeevidence available for the
Court to review regarding@olicy allegedly contained with the 2011 Clinical Student
Handbook is the 2015-2016 Clinical Student Handbabkhin the 2015-201€linical Student
Handbook, the following text appears undesection eiited “Grading”:

Students are expected to earn As oirBall graduate courses. A grade of

C or less is considered inadequate in graduate course thatlfills requirements

for either the MS or PhD degrees. Aidgnt earning a C orde in any graduate

course will be automatically placemh academic probation by the Psychology

Department and required taake the course at the aasit possible time. Failure
to earn an A or B upon retaking the counsy be considered grounds for program

31 An excerpt of a similar but notedtical Clinical Student Handbook appears as
Exhibit 112, but the Court canndiscern its date. Regardletise excerpt does not contain a
policy on grading or academic probation.
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dismissal. Multiple C grades in graduatrurses, despite subsequent remediation,
may also be construed by the departrakefaculty as evidence of unsatisfactory
progress toward dgee completion.

Students registered for thesRSYC 6650) or dissation (PSYC 8850)
credits will be graded S $atisfactory”), IP (“In Progress”) or U (“Unsatisfactory”)
every semester by their research adviswror to the actual dense of the research,
it is important that students activelyreaan S-grade eackemester by making
persistent, positive, and timely contributiotts their own research or to team
research. An IP-grade is given fortigseable, but minor mblems in research
contribution and/or progress. All IP-gies will be changed to S-grades upon the
successful defense of the thesis dissertation. Unsatisfactory research
performance indicates a failure to cobtrie and/or progress, despite repeated
informal discussions with the research adwvimoa prior IP gradelf a student is at
risk of earning a U-grade, the Clinicelaining Committee will be informed by the
research advisor prior to the end of thmester, and a formal letter will be issued
that describes the nature of the unsatigiry progress, the steps needed to remedy
the deficiency, and a deadline for re-ewion. Failure to meet the specified
remediation plan will reduin a U-grade and subgeent academic probation.
Probation will be lifted upon semestenb performance yielding an S-grade.

Clinical Student Handbook 16 (Ex. 94). When ISU Celinsad from what he represented to be
the 2014 Clinical Student Handbook while crossheixéng Yu, the portions he read aloud were
materially identical tahe excerpt printed abové.

179. Yu contends that he shouhdt have been dismissedout having first received
a written warning or being put on academic atain. He interpretthe grading policy as
requiring him to have been placed on acadenobation at some point, presumably after either
his dismissal from the EIRMC externship by Dr. Landers or his dismissal from the CCCA
internship by Dr. Speer. But he failed to sheither that academic probation was required under
the policy listed above or that there was some other policy under which academic probation was
required.

180. The Court has considered both circuanstes. If there was some other policy

32 |SU Counsel also repreded that the 2011 version wast different, but counsel’s
assertion is argument, not evidence.
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under which academic probation was required, Yu’s position is unpersuasive because he has not
introduced persuasive evidence that such ayehésted and mandatedaatemic probation in

his case. On the other hand, if Yu was sulifetihe grading policy quoted above, his position is
unpersuasive because he has not shown thatteisisiip or internship were contemplated by

such policy.

181. The first paragraph of theapting policy refers to “giduate courses” but does not
expressly define the term. The lack of a definittnpeates a potential ambiguity, in that a student
could believe that externships and internships‘graduate courses” bause graduate students
enroll with ISU to earn credit for such placemenitkwever, this intengtation is foreclosed by
the fact that the very first sentanof the policy states that “[gflents are expected to earn As or
Bs in all graduate courses.” Thus, contextifiées that graduate courses must mean only those
courses for which A and B grades are availafleis excludes courses that use a different
grading scale — such as the S (“Satisfactoiy)“In Progress”), or U (“Unsatisfactory”)
grading scale referencedtime policy’s second paragraph.

182. The second paragraph of the grading poldyich uses the S/IP/U grading scale,
by its terms applies only to ther dissertation creditsAlthough clinical placements in
externships or internships use the same S/IP/U grading®éd¢haéelanguage in this paragraph

focuses directly and exclusively on reseancti defense of a thesis or dissertation. Both

33 Yu's academic transcript reflects thatdsned a U (rather than a C or other failing
grade on the “graduate coursesading scale) for both his clinicakternship in Fall 2011 and
his clinical internship in Spring 2013. Ex. 33ther students’ academiatrscripts that appear
in the record also show use of the S/IBfale for externshipsd internships during 2006—2007
and 2010-2014. Exs. 6, 103, 107. Moreover2015-2016 Clinical Student Handbook states,
in a section entitled “Internship,” that “[s]tudenill receive an IP (In Progress) grade for each
semester until the internshipdempleted. Upon receipt of a copiythe internship certification
of satisfactory completion ... internship gradefdl) be changed from IP to S (Satisfactory).”
Ex. 94 at 33.
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paragraphs of the policy specttyat poor performance in eithgpe of course —“a C or less in
any graduate course” or “[u]assfactory research performandellowed by “[flailure to meet
the specified remediation plan” in a thesiglmsertation course — will result in academic
probation. Neither paragraph conggates clinical placements intexnships or internships, or
the consequences of receiving dirig grade in such a placement.

183. Thus, aside from Yu’s unpersuasive testity, there is simply no evidence in the
record that dismissal from an externship orrimégip necessitates — or even permits — putting a
student on academic probation. To the coptriar. Roberts testifiegersuasively that ISU
distinguishes between acaderaid professional courses and depenent, which is borne out
both by the Clinical Student Handbook and byribmerous CTC student evaluations — for Yu
as well as other students — separately asggessiidents’ academicqgress and professional
progress.

184. Yu was never placed on a formal Plan of Remediasemsipra, 11 43—-44) or
warned that he was at risk of dismisdaé to unsatisfactoprofessional progress.

185. Dr. Lynch credibly testified that ISU hasén successful in working with at least
two other international student3rial Tr. vol. 4, 50:2—-22. A Romanian national who had been
speaking English for approximately five yearspto enrolling at ISU successfully completed
the program, and a Czechoslovakian natiorfad speaks English as a second language is a
current student. The Czechoslovakmeational has a strong accent but nonetheless
communicates very effectively, did very well withents in a practiam, and so far has done
well in the program.

186. Yu's testimony regarding thather students he mentioned does not establish that

he was treated differently thammilarly situated students.
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187. However, Yu testified that he nevexceived any internship records for other
students that would allow him &valuate whether he was treatkfflerently thanother similarly
situated students. Trial Tr. v@, 39:10-39:21. Prior to trial, thSourt ruled that ISU failed to
produce relevant evidence rediag student records andgitanted Yu’s motion in limine
seeking an adverse infemmagainst ISU. (Dkt. 154.)

188. Because of this adverse inference, tlei€finds that Yu was treated differently
than similarly situated students. However, whensidered together thithe other evidence
presented at trial, the Courhfis that there is infficient evidence that, when considered along
with the adverse inference that Yu had beendckdifferently than siffarly situated students,
would lead to a factual conclusion that ISU intem&lly discriminated against Yu on the basis of
race or national origin.

CONCLUSIONS OF LAW 34

1. The Court has proper jurisdiction over featies and the subject matter of this
action.

2. The Court has previously issued rulingatttdismissed all buine of Yu'’s claims
for relief against ISU. Thenly remaining claim alleges aolation of Title VI, 42 U.S.C.
§ 2000d.

3. Title VI of the Civil Rights Act of 1964 states that “No person in the United
States shall, on the ground of racelor, or national origin, be ekided from partipation in, be
denied the benefits of, or be subjected szidimination under any prograom activity receiving

Federal financial assistance.”

34 To the extent any of the Conclusiond afv stated in this stion might also be
considered Findings of Fact aatk not already stated in thsaction, they are incorporated by
this reference into the iaings of Fact as well.

TRIAL DECISION, FINDINGS OF FACT , AND CONCLUSIONS OF LAW - 79



4, To prove Title VI discrimination, Yu must show by a preponderance of the
evidence that: (1) he was “subjected to discrinnomé due to “race, color, or national origin,”
(2) by a “program or activityeceiving Federal financial sistance.” 42 U.S.C. § 2000d.

5. Such discrimination must be intentidna be actionable under Title VI.
Alexander v. Sandoval, 532 U.S. 275, 280-281 (2001).

6. At all relevant times, ISU was a “programactivity receiving Federal financial
assistance” for purposes of satisfy the elements of Title V® Thus, the second element of
Yu’s Title VI claim is satisfied.

7. To satisfy the first element of histlE VI claim, Yu must prove he was
discriminated against in th&ecational context. This remes proving “membership in a
protected class, meeting the school’s legitimdigcational expectations, an adverse educational
action and worse treatment than tbasimilarly situated studentsot in the protected class.”
Joseph v. Boise State Univ., 998 F.Supp. 2d 928, 944 (D. Idaho 2014) (quadBngver v. Bd. of
Trustees, 479 F.3d 908, 920 (7th Cir. 2007)).

8. As a Chinese national, Yu is a membénr protected class. His race and his
national origin are eachpaotected characteristic.

9. Yu has not proven that he met ISU'gilemate educationaxpectations. The
record contains a preponderance of evidendd, inacontemporaneous documents and in trial
testimony, that Yu’'s professionpfogress was unsatisfactonydathat he lacked clinical
competence in key areas. The evidence presentbidicase failed to persuade that Yu was

dismissed for any reasorhet than his inability to gain, or ttemonstrate, the degree of clinical

3% In its Memorandum Decision and Order (Dk49), the Court prewusly took judicial
notice of such a conclusion.
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competence expected of a fifth-yedinical psychabgy doctoral student.

10.  Yu’'s dismissal by ISU was aadverse edut@nal action.

11. Pursuant to an adverse inference, Ys éstablished that he was treated worse
than similarly situated studentst in his protected classes.

12.  Yu has not proven that any of the evidemupon which he relies, in the form of
alleged actions or inactions I8U directed toward or othervésaffecting hienroliment and
progress in the doctoral clinicasychology program, were actioosinactions intended to
discriminate against Yu on thedis of race onational origin.

13.  Accordingly, Yu has failed to prove all tie elements of his claim for unlawful
discrimination under Title VI.

14. Because Yu has failed to prove hisitlano conclusions regarding his alleged
damages, or mitigation thereof, are necessary.

15. The Defendant, Idaho State Universityerditled to judgment iits favor, with
Plaintiff Jun Yu to take nothing on his claim.

FINAL DISCUSSION

The scope of the trial in this matter wiasited to Yu’s Title VI claim alleging unlawful
intentional discrimination. Although Yu had asserted due process violations and other claims,
those claims were dismissed omsnary judgment and only the Title \¢laim remained at trial.
Yu'’s trial presentation did include evidence m&tjag ISU’s alleged due process violations and
ethical violations, but only because such evidenaght be relevant to actions or inactions of
ISU as pertained to the intentidmliscrimination claim under Title VI.

Yu'’s claim fails because there is a shdrtbh persuasive evidence, either direct or

circumstantial, that his dismissal was motivatedny way to intentiorlly discriminate against
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him because of his race or national origin. Yuateads in his closing argument that he was the
victim of “linguistic discriminaion” because numerous faculind supervisors remarked on his
ability to speak English. Butéhsimple reality is that Yu enfted himself in a course of study
that required him to relate topents or clients who were mostten native English speakers,
and in a field of study in which the ability t@mmunicate clearly and tonderstand clearly are
especially important skills. Yu speaks Englislatigely well, but he also does so in a “halting”
and “choppy” manner which can makin difficult to understandlt was entirely appropriate

for ISU faculty to discuss Yu's fluency imBlish (or limitations tahe same), both among
themselves and with Yu directly, because it beean issue in his course of study. Indeed, and
consistent with a theme running throughout thigc#8U might just asasily have courted
trouble had inot raised issues with Yu about his English fluency.

Title VI does not directly protect agatisguistic discrimination, although it is well
established that language, including accentspeeich patterns, can serve as a proxy for national
origin. But the Court is not psuaded that ISU treated Yu'si@ish-speaking ability as a proxy
to discriminate against him based his race or national origirRather, the evidence shows the
opposite is true: Yu’s applitian to ISU was welcomed becauis presented an opportunity to
grow the program’s diversity. Each referetzdis spoken English related in some manner,
either expressly or implicitly, this difficulties demonstrating clinical competence, including a
difficulty in establishing rappdrand forming therapeutic relatiships with English-speaking
clients.

Yu was always ready to credit the ggodgment of his profesors and clinical
supervisors when they praised him or gave high marks. That is pkectly understandable.

Less understandable was his unyielding insistencdlbaé same persons m@avrong or unfair,
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or both, when he received lower marks or cartdive criticism, or when, as happened, he was
dismissed from a clinical externship or interipshSuch compartmentalization of his academic
and clinical grading and feedbawalas further evidence of the laokself-awareness that several
of his professors commented upon. This lackedf-awareness, accompanied by his refusal to
consider whether he had shortcomings inchirsical interaction, naoubt contributed to his
inability to complete the nessary requirements of the doctiocdagree he sought. He did not
respond to direct, constructive criticism witltommitment to examirfeow he might do better

or an examination of what he needed to change to be successful. Instead, the evidentiary record,
found in Yu'’s testimony and ithe testimony of the professaad clinical psychologists who
worked with Yu, revealed someondno didn’t want to hear thaéhere were any shortcomings in
his work. Put bluntly, the Court’s objective assesshof the evidence on such matters led to a
conclusion that Yu's response was more often a stubborn denial di@mgosnings, apparently
from a lack of self-awareness aself-reflection. Hence, theddrt was not surprised to hear
from Dr. Lynch that in all hergars of teaching, she had never $eith disrespedtom a student
as she did from Yu.

Yu’s theory of the case is that he veesprived of his doctoral degree on the eve of
graduation, having satisfied evegquirement except one — hignétal internship. But the
clinical internship is no small feat — it iapstone experience tioe program, requiring 2,000
clinical hours over 11 months. Yaompleted only about three montbishis internship before he
was dismissed. Although he had met all oteguirements, including successfully defending
his dissertation, he was not as close talgating as he askeke Court to believe.

Dr. Lynch testified quite crally and compellingly about thimportant role of the ISU

Clinical Training Committee to act as the “gageker” for students seeking a doctoral degree
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who would then go into the largeommunity to work with patiestas clinical psychologists.
The granting of a doctoral degree, she said, sffamation to the comumity that the graduate
possesses the skills and knowledge to do the wfaalkclinical psycholgist. She said that
dismissing a student fromngraduate program is not the weisity’s goal and is not an easy
situation for anyone involvedBut she said, with sincere cibility, that dismissal from the
program is required when the unisity, as represented by its fétgu lacks confidence that the
student is competent to practidaical psychology. Shalso testified thaflaculty members in a
doctoral program are not alchemisiBhey cannot conjure a comest clinical psychologist out
of a student who has shortcomingselevant areas of expertisgen after repeated efforts to
provide the student with thedis and opportunities to achiemad demonstrate competency.
The ISU faculty were concerned that Yu could patients at harm. That concern was first
raised and then, regrettably, \dted by the shortcomings oshwork in multiple clinical
settings.

The inquiry all but ends therdSU concluded that Yu wamt qualified to continue his
education in the clinical psiiology program. ISU argues thtt decision should be given
deference by the Court. The parties disputethwr ISU’s academic deobns are entitled to
deference. ISU relies upon decisions holding thetity and officials of pblic universities are
best positioned to evaluate whet a student is fit to continunes or her edcation at the
institution. Def.’s Closig Arg. 2 (Dkt. 179) (citindRegents of Univ. of Mich. v. Ewing, 474 U.S.
214, 226-228, 230 (1983jshop v. Wood, 426 U.S. 341, 349 (197@pard of Curators, Univ.
of Mo. v. Horowitz, 435 U.S. 78, 89-90 (1978)). Yu, quotiBging, argues that such deference
does not apply because ISU substantially departed from accepted academic norms:

When judges are asked to review the substance of a genuinely academic decision,
such as this one, they should show gmespect for the fadty’s professional
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judgment. Plainly, they may noterride it unless it is st a substantial departure

from accepted academic norms as to olesirate that the person or committee

responsible did not actually escise professional judgment.
Ewing, 474 U.S. at 225 (footnote omitted).

This language suggests that such deferenegyisred every tima “genuinely academic
decision” is under review. The court rulingdied upon by ISU all involve due process
challenges to academic dismissals; none invdlaens of unlawful dscrimination under Title
VI. Although the reasoning of the cases draws wgdailar policy reasons asuld be argued to
be present in this case, there is no bindingaitthrequiring the Courtio give such deference
here. And, it is not plain that academic defee should apply inigkcase. Ultimately,
however, the Court concludes th&tJ should prevail in the caseith or without deference
being given to its academic dismissal decisiofse Court does make note, however, of a
passage from Justice PowslEoncurring decision iBwing: “University faculties,” wrote
Powell, “must have the widest range of disiore in making judgments as to the academic
performance of students and their eatitent to promotioor graduation.”Ewing, 474 U.S. at
225 n.11 (quotindgdorowitz, 435 U.S. at 96 n.6 (Powell, J.,nooirring)). Justice Powell also
opined that the student khorowitz “was warned of her clinicaleficiencies and given every
opportunity to demonstrate improvementquestion the evaluationsHorowitz, 435 U.S. at 93
(Powell, J., concurring).

Those are the facts of this case. One efgnvu was required to prove to prevail on his
Title VI claim was that he was eligible to cont&in his education. THeourt is persuaded that
the ISU faculty and officialswolved in the decision to dises Yu were properly exercising
their professional judgment as to ¥ ligibility to coninue his studies at ISU. The Court is not

persuaded that, in making such a decisiogy Substantially depatl from accepted academic
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norms3®

The Court reaches its decision withoutigg deference to ISU’s academic decisions,
notwithstanding the similarities of this case to EHweng decision. The Court is well satisfied
that ISU’s actions were justified, were the proidof proper and carefdecisions, and were not
the product of intentionaliscrimination on the basis of racenational origin. 1SU put forth
persuasive evidence that Yu lacked clinmaipetency even after years of training and
numerous opportunities tmprove. Yu, who bore the burdenmérsuasion, did not put forth
persuasive evidence to prove all the elemehtss claim under Title VI, 42 U.S.C. § 2000d,
which prohibits intentional discriminatian the basis of race or national origin.

For these reasons, Yu cannagyail on his claim. He hgaursued this @im for many
years, along with his counsel, and with the suppohniofvife and friends. Mvill be a bitter pill
to receive this result and he hhs right, of course, to pursue an appeal. Itis evident that he
feels he was not treated faitby ISU, but his was the same faltance as that given to every
other student in the doctoral program. Many stugjdnit not all, are abk® convert that fair
chance into the responsibility apdvilege of working as a clina psychologist with a doctoral
degree. Mr. Yu was not able to do so, but fairness is not a guarantee that he would do so. And,
for the reasons described in this decision, thenetising that ISU did thabse to the level of

intentional discrimination on the basis of Yu&e or national origin #t prevented him from

3¢ There was considerable criticism throws thiay of the ISU Deptment of Psychology
and the University in this case. Dr. Koocharparticular, had a myad of criticisms, even
though their relevance to the intentional disgnation claim was atteated at best, and it
seemed to this Court that as with Drs. Chaaed Zorwick, Dr. Koocher ab spent too little time
seeking to learn more about theitgrsity, the department, its pessors, and its students, so as
to then make a more considered judgment alvbetre and if such criticism might be deserved.
Even so, there were pieces of criticismieth although not meeting the measure of proof
required of Yu to prove his cassill should be considered byetuJniversity as its own measure
of constructive criticism ulting from this case.
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pursuing that fair chance.
ORDER
For the reasons stated abovielS HEREBY ORDERED that Defendant Idaho State
University is entitled to judgmein its favor. The Court wilissue a judgment in due course,

after which the Clerk of the Cous directed to close the case.

DATED: May 31,2020

e & o

HonorabldRonaldE. Bush
ChiefU. S. MagistrateJudge
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