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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

JILL JLYNN SEELY,
Petitioner, Case No. 4:19-CVv-00180-CWD
V. MEMORANDUM DECISION AND
ORDER
ANDREW SAUL, Commissioner of Social
Security Administration,

Respondent.

INTRODUCTION

Before the Court is Jill Jlynn SeedyPetition for Review of the Respondent’s
denial of social security benefits, filedn May 17, 2019. (Dkt. 1.)The Court has
reviewed the Petitigrthe Answer, the parties’ memoranda, and the administrative record
(AR), and for the reasons that follow, wdlffirm the ALJ's decisiorand dismiss the
petition?!

PROCEDURAL AND FACTUAL HISTORY

On April 23, 2015 Petitioner filed an application fdritle Il Disability Insurance

Benefits alleging disability begnning on April 18, 2012. Petitioner’s application was

denied initially and on reconsideration. earing wasconducted onJanuary 9, 2018

1 Andrew Saul was sworn in as Commissioner of Social Security on June 17,aR@18the
namedRespondent. 42 U.S.C. § 405(g).
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before Administrative Law Judge (ALJ) Tanya Dvarishkis. After hearing testimony from
Petitioner and vocational expert Kent Granat, the ALJ issued a decision finding Petitioner
not disabled on April 24, 2018. Petitioner’s request for review by the Appeals Council
was denied orMarch 18, 209, making the ALJ’'s decision finalPetitionerfiled this
action seeking judicial review of the ALJ’s decision under 42 U.S.C. 8§ 405(g).

Petitioner was 47 years of age at the time of the hearing before thieShkhas a
high schookquivalent education withrior work experience asaashier, dietary manger,
housekeeper, parunner, accounts payalibeokkeeper waitress, cook, and bartender
(AR 203, 216, 226, 26Y Petitioner was injureth a workplace accident on April 18,
2012,when she slippton a wet floorand fell on her bottom and right side. (AR 901.)
Following the acciden®etitioner reported symptoms of pain, numbness, tingling, limited
range of motion, and other conditions. Petitionaderwent two discectomies 2012
onein July andone inSeptemberand received variousthertesting andreatmentsboth
before and after the surgeries, to address her complBetionewas released to return
to work in February 201But reported having to stop working due to her conditihR

215, 267, 1001, 1003.)

2 At the time of her alleged disability onset date, Petitioner was 41 years of atjen®esi age
may be relevanin certaincircumstancesSee20 C.F.R. 804.1563(c)) (A “younger person” is
defined as a person under age 50 in which case age is generally not considerec teehiaus
affect on the person’s ability to adjust to other work. However, in some circumstdrec&kJ

will consider that persons age-4% are more limited in their ability to adjust to other work than
persons who have not attained ageSEeRule 201.17 in appendix)2.

3 The record isomewhatonflicting regarding when Petitioner stopped working. (AR 215, 267,
163031.) Petitioner's May 16, 2015 disability report states she stopped working on January 15,
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SEQUENTIAL PROCESS

The Commissioner follows a fivetep sequential evaluation for determining
whether a claimant is disableSlee20 C.F.R. §804.1520, 416.920. At step one, it must
be determined whether the claimant is engaged in substantial gainful activity. The ALJ
found Petitioner had not engaged in substantial gainful activity dnecalleged onset
date,April 18, 2012 At step two, it must be determined whether the claimant suffers
from a severe impairment. The ALJ found Petitionerhave the followingsevere
impaiments: 1)atrial fibrillation with history of transient ischemic attack?) cervical
and lumbar spine degenerative disc disease, status post two lumbar spine s®geries;
bilateral carpal tunnel syndromé) neuropathy; 5inigraine headaches§) anxiety; and
7) depression. (AR 17.Fhe ALJ found Petitioner's sleep issuasritable bowel
syndrome; COPD mini strokes possible multiple sclerosisand other neurological
conditions; and a knee condition, were all non-severe impairments. (AR)L7-18

Step three asks whethéhne claimant’s impairments meet or equal a listed
impairment. The ALJ foundPetitioneirs impairments did not meet or equal the criteria
for anylisted impairments(AR 18.) If theclaimant’s impairments do not meet or equal a
listing, the Commissioner must assess the claimant’s residual functional capacity (RFC)
and determine, at step four, whether the claimant has demonstrated an inability to
perform past relevant work.

The ALJ determined Petitioner retained the RFCitp carry, push, or pull ten

2014. (AR 215.)t appearshowever, thaPetitionerattempted taeturn to workiaterin 2015 for
one month at the parts store and in 2016 at the Park Service. (AR 267, 1630-31.)
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pounds occasionally and less than ten pounds frequently, and is able to sit eight hours and
stand and/or walk just four hours in arh@ur workday.(AR 19.) She found alsahat
Petitioner is able térequently use foot/hand controls bilatéraonly occasionally reach
overhead; anfrequently handle, finger, and feel with the bilateral upper extremities. She

Is unable to climb ladders, ropes, or scaffplttsd can only occasionally climb ramps or
stairs, balance, stoop, kneel crouch, and crawl. Petitioner should have no exposure to
greater than moderate noise leydabsight/flickering lights and unprotected heights,
moving mechanical parts, or other workplace hazards. She can have only occasional
exposure to humidity/wetness, dust, fumes, odors, gases, and other pulmonary; irritants
and only occasional exposure to extreme cold, vibration, and rough or uneven surfaces.
Petitioner is limited to understanding, remembering, and carrying out only simple, routine
tasks;to making simple workelated decisiondo no more than occasional changes in a
routine work setting and job duties; and cannot have high production ctypaceork,

though she may have a quota as long as she can control the pace of work. (AR 19-20.)

In making the RFC determinatiorthe ALJ considered all of Petitioner’'s
symptoms, the objective medical evidence, opinion evidence, and other relevant evidence
in the record.The ALJ evaluated Petitioner's own statements #mohd Petitioner’'s
impairments could reasonably be expected to cause the alleged symptoms, but that
Petitioner'sstatements concernirije intensity, persistence, and limiting effects of the
symptomswere not entirely consistent with the medical evidence and other evidence in

the record. (AR21.) The ALJ discussedhe evidence concerningach ofPetitioner’s
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impairments and considerdtle records and opinionsof Petitioner's primary treating
physician, Joseph Watson; treating spine surgeon Mark Weigkmining spine
specialist, physiciaisarah Vlachtreatingpain management specialist, physicBarry
Beutler; and examining neurologist Stephen Vincent.

The ALJalso reviewedhe independent medical evaluation by orthopedic surgeon
Richard Knoebel associated with Petitioner's worker's compensation claam;
assessment by orthopedic surgeon Benjamin ,Blagociated with Petitioner’s worker’'s
compensation claim; and a consultative examination by physician Ralph Heckard
associated with her disability claimihe ALJalsoconsidered opinion evidence from two
State agency neexamining physicians, Robert Vestaild Myung Songboth of whom
were given limited weight. (AR 29.)

With regard to Petitioner's mental health allegations, the ALJ evaluated the
objective medical records as well as a psychological consultative examination performed
by psychologistleffrey Elder;references to mental status features in Dr. Hetkard
assessnre records; and intake records by licensed master social worker Trevor Nelson.
(AR 30-31.) The ALJ gave Dr. Elder’s opinion only limited weight and Dr. Heckard’s
opinion just some weight.

The ALJ concluded thathe RFC assessmemtas supported by thebjective
treatment records, the two State agency consultants’ opinions, and Dr. Heckard’s physical
assessmentAR 32) Notably, the ALJrecognized theexistence of‘fnumerous reports

from various sources of the claimant’'s extreme presentation that is not supported by or
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consistent with the objective medical evidence.” (AR 32.)

The ALJnextfound Petitioner wasnableto performher past relevant work. (AR
32.) If a claimant demonstrates an inability to perform past relevant work, the burden
shifts to the Commissioner to demonstrate, at step five, that the claimant retains the
capacity to make an adjustment to other work that exists in significant levels in the
national economy, after considering the claimarREC, age, education and work
experience.

Here, the ALJ considered Petitioner’'s age, education, work experience, the RFC,
and the testimony of the vocatedrexpert in concluding jobs exist in significant numbers
in the national economy that Petitioner can perform. @8 Namely, that Petitioner
would be able to perform the requirementsseflentaryoccupations such asocument
preparer, copy examiner, atmlchup inspector. (AR33.) Accordingly, the ALJ found
Petitioner not disableds defined in th&ocial SecurityAct (SSA) from April 18, 2012
through the date of the decision, April 24, 2018.

Petitioner challenges the ALJ’s mental RFC determination, arguing the ALJ failed
to properly weigh the opinion of Dr. Elder, a consulting, examining physician. Petitioner
also contests the constitutionality of the ALJ’s appointment.

STANDARD OF REVIEW

Petitioner bears the burden of showing that disability benefits are proper because

of the inability “to engage in any substantial gainful activity by reason of any medically

determinable physical or mental impairment which . . . has lasted or can be expected to
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last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(4¢6));
also42 U.S.C. § 1382c(a)(3)(ARhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971).
An individual will be determined to be disabled only where thahysical or mental
impairments are of such severity thhey cannot @ their previous work and are also
unable, considering her age, education, and work experience, to engage in any other kind
of substantial gainful work which exists in the national econod®. U.S.C. §
423(d)(2)(A).

In determining whether to reverse an ALJ’s decision(bert reviews only those
issues raised by the party challenging the deciSer.Lewis v. Apfe236 F.3d 503, 517
n.13 (9th Cir. 2001). The Court may set aside the Commissioner's disability
determination only if the determination is not supported by substantial evidence or is
based on legal erroOrn v. Astrue 495 F.3d 625, 630 (9th Cir. 2007)ultantial
evidence is more than a scintilla, but less than a preponderance; it is relevant evidence
that a reasonable person might accept as adequate to support a conclusion considering the
record as a wholed. To determine whether substantial evidence supports a decision, the
Court must consider the record as a whole and may not affirm simply by isolating a
“specific quantum of supporting evidencdd. “Where the evidence is susceptible to
more than one rational interpretation, one of which supports the ALJ's decision, the
ALJ’s conclusion must be upheldThomas v. Barnhart278 F.3d 947, 954 (9th Cir.
2002) (citations omitted)The Court “may not substitute [its] judgment for that of the

Commissioner.Verduzco v. Apfell88 F.3d 1087, 1089 (9th Cir. 1999).
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ISSUES PRESENTED
Petitioner raises the following issues as grounds for reversal and remand:

1. Whether the ALJ was constitutionally appointed at the time of the decision in this
case

2. Whether the ALJ properly considered the opinion evidence and whether the RFC
determination is supported by substantial evidence.

DISCUSSION

1. Petitioner Forfeitedthe Appointments Clause Claim

Petitioner argueshis case should be remanded to the Commissiforea new
hearing,because the ALJ who issuite unfavorable decision oRetitionets application
was not appointed in accordance with the Appointments Clause of the United States
Constitution Petitioner’s argument reliem the United States Supreme Coudégision
in Luciav. SEC 138 S.Ct. 20442018) (Dkt. 18, 2Q) The Respondentontends the
Petitioner fafeited this claim by failing to raisé at any pointduring the administrative
process. (Dkt. 19.)

A. Applicable Law

In Lucia, the Supreme Court heldahALJs of the Securities and Exchange
Commission (SEC) are subject to the Appointments Clause in Article 1l of the United
States Constitution artierefore must be appointed by the President, a court of law, or a
head of departmentd. at 2055(concluding the SEC’s practice of using staffselect

and hire ALJs was unconstitutional). The remedy for “one who makes a timely challenge

4 The Court addresses the Appointments Clause fasti¢o resolve the question of thel&s
authority to decide Petitioner’s claim.
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to the constitutional validity of the appointment of an officer who adjudicates his [or her]

casg” is a new hearing beforenaALJ who was constitutionally appointeld. (quoting
Ryder v. United State§15 U.S. 177, 182-83 (1995)).

Although the Ninth Circuit has not addressed whelhgia applies in the context
of SSA ALJs, it appeardikely that it does SeeExec. Order No. 13843, 83 Fed. Reg.
32755 (July 13, 2018(Executive order issued in responselLiaia concluded that “at
least some and perhaps all ALJs are ‘Officers of the United Stateand thus subject to
the Constitutiors Appointments Clausg.”On July16, 2018,the Acting Commissioner
of Social Security ratified the appointmentS38AALJs and approved their appointments
as her own. fie SSAalso issuedocial Security RulingSSR 19-Ip, effective March 15,
2019,to provide guidancéor challengs toa SSAALJ’s authority.This Court, however,
need notdecide whethet.ucia applies to SSA ALJs because, as discussed below, the
Petitioner herdorfeited the claim by not raising the validity of the ALJ’s appointment at
the administrative level.

“Appointments Clause challenges amenjurisdictional and may be waived or
forfeited.” Dierker v. Berryhil] No. 18cv-145-CAB(MSB), 2019 WL 246429, at3
(S.D. Cal. Jan. 16, 2019yuotingTurner Bros., Inc. v. Conley57 Fed. Appx. 697, 700
(10th Cir. 2018) (citing-reytag v. Comrn, 501 U.S. 868, 8789 (1991);Jones Bros.,
Inc. v. Sec. of LabpB98 F.3d 669, 678 (6th Cir. 2018) (stating that Appointments Clause

challenges are “not jurisdictional and thus are subject to ordinary principles of waiver and

forfeiture’)).

MEMORANDUM DECISION AND ORDER -9



A claimant “must raise all issues and evidence at their administrative hearings in
order to preserve them on appedéanel v. Apfell72 F.3d 1111, 1115 (9th Cir. 1999)
Althoughthe Supreme Couftas recognizd thatclaimants need not “exhaust issuesin
request for review by the Appeals Council in order to preserve judicial review of those
issues,” hat decisiordid not address the question“pi]hether a claimant must exhaust
issues before the ALJSimsv. Apfe| 530 U.S. 103, 1312 (2000). In he Ninth Circuit,
Meanel “remains binding on this court with respect to proceedings before an ALJ.”
Shaibi v. Berryhill 883 F.3d 1102, 1109 (9th Cir. 2017).

Moreover, courts in the Ninth Circuit who have addressed Appointments Clause
challenges t&SA ALJs “have held that if a claimant does not present an issue during
administrative proceedings, the issue is forfeited for purposes of federal court review.
Dierker, 2019 WL 246429, at3 (citing Samuel F. v. BerryhillCase No. CV 1-7068-

JPR, 2018 WL 5984187, at *2 n.6 (C.D. Cal. Nov. 14, 2018) (“To the ekisna
applies to[SSA] ALJs, Plaintiff has forfeited the issue by failing to raise it during his
administrative proceedings.”galmeron v. BerryhillCase No. CV 1-8927JPR, 2018
WL 4998107, at *3 n.§C.D. Cal. Oct. 15, 2018) (saméjarshaw v. ColvinNo. 1:12
CV-01776-BAM, 2014 WL 972269, at *4 (E.D. Cal. Mar. 12, 2014) (“a complete failure
to raise an issue during administrative proceedings” is not excused)).

Further,the Supreme Court ergssly found irLucia that an Appointments Clause
challenge must be timelj.ucia, 138 S.Ct. at 2055The challengen Lucia was found

timely, because the petition&zontested the validity of [the ALS] appointment before
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the Commission.ld. To the extentuda applies to social security cases, timeliness is
plainly a requirement.

Based on the foregoinghdé Courtagrees withand followsthe reasoning of the
other district courts in the Ninth Circuit and the Ninth Cirauiexisting law in
concluding that a Appointment’s Clause challenge raised for the first time on appeal to
the district court is not timel\5ee Shaihi883 F.3d at 110Meane] 172 F.3d at 1115.

B. Analysis

Here, Petitioner did not raise the Appointments Clause challenge during
administrative proceedings before either the ALJ or the Appeals Council, and has raised
it now for the first time to this Court. Petitioner’s failure to timely raise the Appointments
Clause challenge forfeits the clai®ee Luther v. BerryhjlINo. 17cv-06479RMI, 2019
WL 1367524, at *5 (N.D. Cal. March 26, 2019) (citing cases). Petitiorantains the
Issue was timely raised at the earliest opportunity and igreziuded by any issue
exhaustion requiremept efficiency concerns. (DkL8, 19) The Court disagrees.

This civil action is not Petitioner’s first opportunity to raiser Mppointments
Clause claimSee Younger v. CommWNo. CV-18-02975PHX-MHB, 2020 WL 57814,
at *5 (D.AZ Jan. 6, 2020). Despite the fact thatltheia case was decided after the ALJ
issued hedecision, Petitioner's Appointment’s Clause claim existed and could have been
raised to the ALJId. at *5 n. 3. “Various SSA regulations allowed for [Petitioner] to
raise her claim and contemplate constitutional claims...[This] is simply [Petitioner’s] first

opportunity to usd.ucia to bolsterher argument.”ld. (citing 20 C.F.R. §8%04.924,
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404.939, 404.946(b), and 404.950).

Petitioner alsa@ould haveraised this challenge to the Appeals Courlaicia was
decided onJune 21, 2018heforePetitioner filedher request for reviewlatedJune 28,
2018, andprior to the Appeals Council issg its denial of Petitioner’'s request for
review on March 18, 2019. (AR, 165) Moreover,the Commissioner reappointed the
ALJ on July 16, 201& response to theucia decision, andSR 191p, addressingucia
challengesmade to the Appeals Council, went irdffect on March 15, 201%0th of
which occurred prior to theenial ofPetitioner’s request for review.

For these reasons, the Court concludes Petitioner's Appointment Clause claim is
untimely and, therefore, forfeitedetitioner is not entitled to additional review under
SSR191p, becausehe did not timely raise the Appointment Clause challeiogthe
Appeals CouncilSeeSSR 19-1p. The petition will be dismissed on this issue.

2. The ALJ Properly Weighed the Opinion Evidence and tke Mental RFC is
Supported by Substantial Evidence

Petitioner argues the ALJ erred in assigning littleight to the opinion ofthe
consulting, examining psychologist, Dr. Elder, resulting mentalRFC determination
that is not supported by substantial evidence. For the reasatesl below,he Court
finds the ALJappropriately discussetie recordand weighed Dr. Eld&r opinion with
one exception, and that the RFC determination is supported by substantial evidence.

A. Standardsfor the RFC Determination and Opinion Evidence

Residual functional capacityREC) is the most a person can do, despiteir
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physical or mental impairments. 20 C.F.R. 88 404.1545, 416.945. The determination of a
claimant’'s RFC is an administrative finding reserved to the Commissioner that is based
on “all of the relevant medical and other evidence,” including medical opinion evjdence
medical records, lay evidence, and “the effects of symptoms, including pain, that are
reasonably attributed to a medically determinable impairme®¢€SSR 96-8p; 20
C.F.R. 88 404.1527(d), 404.1545(a)(304.1513(a)(2).The ALJ is “responsible for
translating and incorporating medical findings into a succiR&C. Rounds v. Comm

Soc. Sec. Admin807 F.3d 996, 1006 (9th Cir. 2015).

In making the RFC determination, an ALJ is required to evaluate evedjcah
opinion in the record and assign a weight to each. 20 C.F.R. § 404.1527(c). In general,
opinions of treating sources are entitled to the greatest weight; opinions of examining,
non4reating sources are entitled to lesser weight; and opinions eéxemnining, non
treating sources are entitled to the least wei@latrison v. Colvin 759 F.3d 995, 1012
(9th Cir. 2014).

“To reject [the] uncontradicted opinion of a treating or examining doctor, an ALJ
must state clear and convincing reasons that are supported by substantial evidence.”
Trevizov. Berryhill, 871 F.3d664, 675(9th Cir. 2017)(quotation omitted)Wherethe
opinion of a treating or examining physician is contradicted, the Au3t provide
“specific and legitimate reasons supported by substantial evidence in the rémord”
rejecting the opinionReddickv. Chater 157 F.3d715, 725(9th Cir. 1998) see also

Garrison, 759 F.3cat 1012.
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In evaluating a medical opinion, the ALJ may consider: (1) whether the source
examined the claimant; (2) the length, frequency, nature, and extent of any treatment
relationship; (3) the degree of support the opinion has, particularly from objective
medical evidence; (4) the consistency of the opinion with the record as a whole; (5) the
source’s specialization; and (6) “other factors.” 20 C.F.R. § 404.152I4@Yjzq 871
F.3d at 675. An ALJ errs, by rejecting “a medical opinion or assigns it little weight”
without explanation or without explaining why “another medical opinion is more
persuasive, or criticiz[es] it with boilerplate language that fails to offer a substantive basis
for his conclusion.’Garrison, 759 F.3d at 1012-13.

B. Dr. Elder’s Opinion

Dr. Elder an examining gychologist, conducted mental status waluation of
Petitioner on September 2, 2015. (AR28-1232 9 Dr. Elder diagnosed Petitioner with
major depressive disorder, recurrent, moderate; posttraumatic stress disorder; and
borderline personality disorder, traits. (AR 1232.) Dr. Elder opined that Petitioner:

[W]ould be unable to regularly complete some work related mental

activities Demonstrated levels of understanding and comprehension are

generally adequate. Social awareness and ability to interact appropriately in

sodal situations is a relative weakness. She has a hard time getting along

with supervisors and eworkers on a consistent basis. Short term memory

iIs somewhat impaired and her ability to sustain concentration, and persist

when challenged are marginal. Her ability to adapt to new situations and
take on new assignments may often be beyond her capacity, because of

®> Theopinion evidence is evaluated pursuant to 20 C.F.R. § 404vil3@%, as here, Petitioner’s
claim was filed before March 27, 2017.

® Psychologists, such as Dr. Elder, are considered acceptable medical sources whuse angini
accorded the same weight as physicians. 20 C.F.R. 88 404.1513(a)(2), 416.913(a)(2).
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anxiety related issues. Despite this, her primary limitation may be her
physical impairments, which appear to be intensifying.

(AR 1232.)

The ALJassigmed limited weight to Dr. Elder’'s assessmesiiating “the record as
a whole does not support the level of impairment opined by Dr. Elder.” (AR 31.)
Specifically, the ALJ pointed out that Dr. Elder's evaluation was a -tone
examination” that “relied considerably” on Petitionep\gerstatedsubjective reportand
that the medical record contradicted Dr. Elder’s opinion. (AR 30-31.)

Petitioner contends the ALJ edrén discrediting Dr. Elder’'s opinion based on it
being a ondime examination, fadd to explain herconclusion that Dr. Elder relied on
Plaintiff’'s subjective complaintfailedto discuss the objective mental exam findings
Dr. Elder’s reportand othe evidence in the record supporting Dr. Elder’s opinion; and
madeimproper assumptions regarding Petitioner’'s substance abuse. (Dkt. 18, 20.) The
Court finds as follows.

1. The ALJ Appropria tely Weighed Dr. Elder’s Opinion

The ALJ articulated specific and legitimate reassupported by substantial
evidence for discreditin®@r. Elder’s opinion.Reddick 157 F.3d at 725 (ALJ must give
specific and legitimate reasons for rejecting the contradicted opinion of an examining
physician);Baylissv. Banhart, 427 F.3dl211, 12179th Cir. 2005) (An ALJ’s decision
to not rely on an opinion is appropriate when supported by substantial evidence in the

record.).Namely, thatDr. Elder's opinionrelied considerably on Petitioner’s subjective
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reports, which wre overstated and unsupported by the objective treatment reandds
was inconsistent with other evidence in the record. (AR 30-31.)

The ALJ's decisionaccurately reviewed the medical recordand properly
consideredr. Elder’'sreport, setting forth hidiagnosesfindings,and opinion. (AR 30
31.) Contrary to Petitioner’s contention, the Adi#l not err incharacterizindr. Elder's
evaluation as a “onrBme examinatiofi as that isboth an accurate and relevant
consideration of twaegulatory factors: 1the length of treatment and frequency of
examinationand 2) the nature and extent of the treatment relationship. 20 C.F.R.
8 404.1527(c). e ALJ adequatelyaddressed theemainingregulatory factoran her
discussion of Dr. Eler's report and review of the recofaly recognizing Dr. Elder’s
specialization as a psychological consultative examiner but pointinthaidr. Elders
findings lack supportabilityand consistencgiven theother evidence in thescord 20
C.F.R. 8404.1527(c);Kovach v. Berryhill Case No. 18cv1848-GPC(MSB)019 WL
2995824, at *12 (S.D. Cal. July 9, 2019) (ALJ is required to show consideratabirt o
regulatoryfactors, but need not undertakéfall- blown written analysis” okach and
every facton.

As to supportability, the ALXoncluded that Dr. Elderelied considerably on
Petitioner’s overstatesubjective reports. That conclusion is sufficiently explained in the
ALJ’s discussion of Dr. Elder’s findings amstipported by substantial evidence. (AR 30
31.) Dr. Elder’s findings are unmistakably based in large part on his interview with

Petitioner. (AR 1228-1232.) At the outset of the report, Dr. Elder noted the lack of mental
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health records anthat Petitioner was the “sole informant during the interview” and
“considered a reliable historian.” (AR 1228he unreliability of Petitioner's symptom
statements however, is discussed at length throughout the ALJ’'s decision, which
identifies several treating and examining sources in the record that reported Petitioner’'s
symptom complaints were overstated, unsupposed, inconsistent with the objective
medical findings. (AR 2B2.) Petitioner does not challenge the ALJ's findings
concerning Petitioner's symptom remriheCourt findsthe ALJ's conclusion that Dr.

Elder relied considerablgn Petitioner's symptom statemernsssufficiently explained

and thatthe ALJ did not err in relying on that conclusias a basis for discreditirfgr.

Elder’s opinion.

Further, the ALJ’s decision pointed out specifiod legitimateinconsistencies
between Dr. Elder's opinion and the record. Namely, that Petitioner was not in
counseling and had been on the same-deyressant for over a year, which the ALJ
reasonably concluded suggested adequate control of her mental health symptoms. (AR
30.) Following Dr. Elder's evaluation, the records show improvement of Petitioner’s
mental health symptoms, further indicating Petitioner’s mental impairments were not as
limited as Dr. Elder concluded. (AR 31.) The ALJ also noted that Dr. Elder reviewed no
mental health recordsesides one document describing depressive symptoms. (AR 30.)
The ALJ pointed out, howevethat other documents ithe recordshowed Petitiner’s
mental health complaints and associated treatment generally coincided with and were

attributable to periods of time when Petitioner waperiencing increased psychosocial
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stressors. (AR 30.)

While Petitionerdisagrees with the ALJ’s characterizatiohthe evidenceand
points to otheportions of therecordthat she argues show objective findingsnopaired
mental statusthe Court finds the ALJ identifiecdspecific and legitimate reasons for
discrediting Dr. Elder's opinion that are supported $ybstantial evidenceThat
Petitionerdraws different conclusions from the record and would emphasize different
portions of therecord andof Dr. Elder’'sopinion, does not warrant reversal or rerdan
Reddick 157 F.3d at 72@1 (The ALJ is charged with resolving conflicts in the evidence
andthe ALJ'sfindings must be upheld if supported by substantial evidgreee also
Batson v. Comin Soc. Sec. Admin359 F.3d 1190, 1193 (9th Ci2004) When
evidence supports more than one rational interpretation, courts defer to the
Commissioness decision) Carmickle v. Comm’r Soc. Sec. Admis33 F.3d 1155, 1165
(9th Cir. 2008)(An ALJ's decisionbased on a rational interpretation of conflicting
evidence must be upheld.). For these reasons, the Court will affirm the ALJ’s decision.

2. The ALJ’'s Assumption Was Harmless Error

The ALJ erred however,by making an improper assumti questioning the
truthfulness ofPetitioner's statements to Dr. Elder regarding fgbstance abusén
discussing Dr. Elder’s opinion, the ALJ stated “[i]t is also not clear the truthfulness of
[Petitioner’s] reports about substance abuse, given her hospitalization approximately one
year later which noted the methamphetamine use.” (AR 31.)

Theassumption drawn by the Alrdgarding Petitioner'tack of candor about her
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substance alse v Dr. Elderis speculative and unsupported by the recOMR 1400
1408.)The fact that Petitioner was hospitalized and tested positive for methamphetamine
approximatelya year following Dr. Elder's exam, does redtablish thaPetitioner was
untruthful in her stat@entsto Dr. Elderor abusing substances at the time of Dr. Elder’s
exam. The record in fact shows just the opposite.

Dr. Elder was aware that Petitioner had a history of substance abuse. (BR 123
1231) Dr. Elder's report states Petitioner “reported an extensive history of substance
abuse” but that she had stopped using drugs at age 24 éindthased them sinc€éAR
1230.)When asked about prescription drug abuse, Petitioner admitted to Dr. Elder that
she recenthhadsought out additional drugs from illegal sources but denied any abuse for
the past year or so. Armed with that knowledge and background of Petitioner’s history,
Dr. Elder concluded there was “no evidence of any substance induced altered mental state
during the exam.{AR 1231.)

The ALJ thereforeerred in suggesting Petitioner may have been untruéifout
her substance abuseDr. Elder That error, however, was harmleds error is harmless
if it is “inconsequential to the ultimate nondisability determination,” or “if dlgencys
path may reasonably be discerned,” even if the agency “explains its decision with less
than ideal clarity’ Treichlerv. Comm’r Soc. Sec. Admi7.75 F.3d1090, 10999th Cir.

2014) (quotingMolina v. Astrue 674 F.3d 1104, 1115 (9th CR012) andAlaska Dept
of Envtl. Conserv. v. ERA40 U.S. 461, 497 (2004)).

Here, the ALJ'serroneous assumption regarding Petitionesigostane abuse
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statementsvas inconsequential to the ultimate nondisability determination. As discussed
above, the ALJ identified other specific and legitimate reasons for assigning limited
weight to Dr. Elder’s repothat are supported by substantial evidesig&icient toaffirm

the ALJs decision Namely, thatDr. Elder's evaluatiorwas inconsistent with other
medical evidence in the record amelied considerablyon Petitioner'sunsupported
symptom statement§.or thosereasons, the Coufinds the ALJappropriately weighed

Dr. Elder’s opinion despite the incorrect assumption.

C. The Mental RFC is Supported by Substantial Evidence

The ALJ properly evaluated the record and formulatednantal RFC with
limitations that were supported by substantial evidehtenaking the RFC finding, the
ALJ considered all of Petitioner's symptoms and the extent to which these symptoms can
reasonably be accepted as consistent with the objective medical evidence and other
evidence and opinion evidence in accordance with the requirements of 20 C.F.R.
§ 404.1527(AR 20.)

The ALJ accurately examined the medical recoresating toPetitioner's mental
impairments of depression and anxiety as well as Petitioner's symptom statements. (AR
18-19, 3032.) At steg two andthree, he ALJfound Petitioner hadhoderate limitation
in the areas of understanding, remembering, or applying information and concentrating,
persisting, or maintain pace, but no more than mild limitation in the afaateracting
with others and adapting or managing oneself. (AR 19.)

The RFC assessmeinicludes limitations thatdequately capturéhe degree fo
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Petitioner'smental impairments found at steps two and three. Specifically, that Petitioner
should haveno exposure to noise, bright/flickering lights, is “limited to understanding,
remembering, and carrying out only simple, routine tasks, to making simplerglat&d
decisions, to nanore than occasional changes in a routine work setting andujids,
and cannot have high production or pagee work, though she may have a quota as long
as she can control the pace of work.” (AR2I®) These limitations are supported by
substantial evidence in the record for the reasons explained in the ALJ's decision.

As discussed above, the ALJ did not err rejecing the level of mental
impairment limitationsopined by Dr. ElderThe recordcontainsonly spradic mental
health complaints often coinciding to times whPBeitioner experiencedncreased
psychosocial stressors. (AR 3D0iring those time period®ditioner sought treatment of
her increasedlepression and anxiety from her primary care prayide opposed ta
mental health specialistThe medical evidenceshows Petitioner's mental health
symptomsmproved and wer@dequately controlledy the treatmenteceived (AR 32)
Further, Petitiones subjective reportef her mental health symptoms weyeerstated
andunsupported by the objectiteatment records$-or these reasons, the Court firds
ALJ’s assessment of PetitioneR$-Cis supported by substantial evidence.

D. Conclusion

Viewing the record as a whole, the Court firtle ALJ appropriately weighednd
consideredhe medical evidence in the recospecifically tle opinion of Dr. Elderand

that substantial evidence supports thental RFC assessmern, 495 F.3d at 630
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Batson 359 F.3dat 1194.For these reasons, the ALJ’s decision will be affirmed and the
petition will be dismissed.
ORDER
Based upon the foregoing, the Court being otherwise fully advised in the premises,
it is hereby ORDERED that the Commissioner’s decision finding that the Petitioner is
not disabled within the meaning of the Social Security AcA-IRMED and the

petition for review IDISMISSED.

DATED: September 16, 2020

il O

Honorable Candy W. Dale
United States Magistrate Judge

MEMORANDUM DECISION AND ORDER - 22



