Jackson v. Birkey et al Doc. 171

E-FILED
Wednesday, 13 February, 2019 10:03:46 AM

Clerk, U.S. District Court, ILCD

INTHE
UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

JOEL JACKSON
Plaintiff,

Case Nol:14cv-01108 MMM
V.

RICHARD BIRKEY, et al.,
Defendants

ORDER
Before the Courtis the Defendants—Richard Birkey, Richard Mautino, and Curtis

Wilkey—Combined Motion UndeFederalRulesof Civil Procedure 50(b) and 59(a). (D. 148).
They also submitted a supporting memorandum thereto. (D. I4®).Plaintiff, Joel Jackson,
filed a Response in Opposition (D. 164) and the Defendants filed a Reply (D. A&8).the
Plaintiff obtained a verdict against them at tmathis Court, tle Defendants now argue they are
entitled to judgment as a matter of law and, alternatively, that they aftecetditn new trial.For
the reasons set forth belothie Defendants’ Motion (D. 148 DENIED.
BACKGROUND

Thebackground of thelRintiff's underlyingclaims and the facts of this case detailed
in a previous Order(D. 89 at pp. 1-2). In summarwhile incarcerateavithin the Illinois
Department of Corrections (“IDOC”) at thiénois River Correctional Centehewas employed
as an inmate worker in the lllinois River Correctional Center Bakery. @nIM, 2011, the
Plaintiff severed four fingers on his right hand while cleaning a ma&hion as a bun hopper.

He claims the Defendants were deliberately indiffenenviolation of his constitutional rights

1 Citations to the Docket in this case are abbreviated as “D. _.”
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under the Eighth Amendmeriiecause they knew there was a significant risk of ddager
inmatesworking on the bun hopper—a duty assigned to him—the failed to train him
properly on it. (D. 58).

The lllinois River Correctional Center Bakery is a facility operatedlinyis
Correctional Industries, an IDOC program. During the time at issue\Bivas the Warden of
lllinois River Correctional Center, Mautino was the Food and Beverage Mana(grois
Correctional Industries, and Wilkey was the Acting Superintendent of theybaker

In October 2018, this Court presided over a jury trial in this maiedtiple inmates
testified that they wereithernever trainedy the staff at the bakepr weregiven minimal
guidancebeforeworking. The inmates consistently stated that their primary source of training
was from fellow inmates. Three inmates also testified that they suffereidassajury while
working on the bun hoppe(D. 158 at pg. 29); (D. 159 at pp. 84-85; 92he Defendants each
testified that they would be notified about serious injuries to inmate workersaoubhse of
ordinary business operations. (D. 158 at pp. 171-72; 175; 245-47; 254; 295). One of the injured
inmates testified that he spoke with Wilkey about his injury afterwards (D. 159 at pp. 84-85), and
Wilkey acknowledged higenerakesponsibility for safety in the bakery (D. 158 at pg. 278).

An expert for he Plaintiff, William Howard, alstestified at trial. The Defendants had
sought to bar his testimomntirely. (D. 112). After hearing oral arguments on the matter during
pretrial proceedingghe Court granted in part and denied in part the Defendants’ Motion—
allowing Howard to testyf but barring him from referencing Occupational Safety and Health
Administration (“OSHA”) standards, which the Court fouratl limited relevance to the case.

(See the Court’s August 24, 2018 Minute Entry); see also (D. 89 at pg. 12).



Howard opined atrial that a bun hoper should not be operated without an upper hoper in
place to keep operators’ hands away from a dangerous part of the machine witigdpautes.
He further testified that it is an unsafe practice to clean machines such as bogdyumithout
initiating a protocol known as lockout/tagout, which is designed to etfsatm@achines cannot
unintentionally be turned on. Howard did not mention or discuss OSHA standards.

In discussions about jury instructionsetPlaintiff offeredporoposed pry instruction
numberthree a modified version of the Seventh Circuit Pattern Jury Instruction No. {DL5.
135-1 at pg. 10). It contaedthe following language: “a Defendant failed to ensure that the bun
hoper was safe” [thereby subjecting ®laintiff to a strong likelihood of serious harmfl. The
Defendants objected todlguoted languagdd. at pg. 11. Ultimately, the final version of the
instruction that the Court gave the jury stated, in relevant part, “a Defeadladttd protect
Plaintiff from a known danger relating to the bun hopper, and thereby subjected fRtamntif
strong likelihood of serious harm.” (D. 136 at pg. 23).

At the close of the Plaintiff's case in chief, the Defendants moved for judgment as a
matter of law, pursuant to Federal Rule of Civil Procedure 50(a). They agu#uhtthe
Plaintiff had failed to mediis burden and present enough evideriggthatthe evidence
establishedhat(a) proper training for the Plaintiff was in plade) there were proper safety
mechanisms in place on the bun hoper, @pthe Plaintiff put his hand into the machine while i
was running; and (3) that none of the remaining Defendants in the case were bésponsi
training the Plaintiff. (D. 159 at pp. 195-98)The latter argument specifically referenced a
former Defendant, Terry Sutteld. at pg. 196-98 The Court denied thBefendantsMotion.

Id. at . 198.



The jury returned a verdiat favor of the Plaintiff and against each of the Defendants.
(D. 137). They awarded the Plaintiff $350,000 in compensatory damageasa@tatiof$100,000
in punitive damagesld. Shortly thereafterhe Defendants filed the instant Renewed Motion for
Judgment as Mlatter of Lawand included a &juest for &New Trial. (D. 148).

The Defendantfirst argue, pursuant to Rule 50, thdt) they were wrongly held liable
for Suttefs failure to train the Plaintiff (D. 149 at pp.9: (2) Birkey and Mautino were
unaware of the risks associated with cleaning the bun hopper because they had no actual
knowledge of the three prior inmate irigs (d. at pp. 9-12)(3) evenassuminghatBirkey and
Mautino did know about the prior inmate injuries, their failure to take affirmatiges $0
prevent future injuries would not equate to cruel and unusual punishithesit gp. 12-14)and
(4) no reasonable jury could find that the Defendants’ conduct was malicious and reckless,
entitling the Plaintiff to an award of punitive damagek at pp. 14-15). Pursuant to Rule 59,
the Defendantturtherclaim: (1) allowingthe Plaintiff's proposed jury instruction numbigree
was reversible errdD. 149 at pp. 13-7); (2) experHowards testimony was impropefd. at
pp. 17-20); and (3) awarding punitive damages to the Plaintiff was against the taeifdd of
the evidencel(. at pg. 21).See ale (D. 148 at pg. 2)Lastly, the Defendants make a general
claim that they are entitled to qualified immunity (D. 149 at pg. 21).

L EGAL STANDARD

A Rule 50(b) motion “is only a renewal of the preverdict [50(a)] motion, [and] it can be
granted only on grounds advanced in the preverdict motiBassanti v. Cook County, 689 F.
3d 655, 660 (7th Cir. 2012) (citing Fed. R. Civ. P. 50(b), comm. Note (2006 amend.)) (additional
citations omitted). Parties forfeit claims they did amgueboth preverdict and postverdict.

Unitherm Food Systems, Inc. v. Swift-Eckrich, Inc., 546 U.S. 394, 404-05 (2006).



When reviewingRule 50 motions, the Court “views the evidence and all reasonable
inferences in a light most favorable to the party who prevailed under the vefietés v.
Sanderson Plumbing Products, Inc., 530 U.S. 133, 150-51 (2000). In making a Rule 50(b)
determination, the Court is not at liberty to weigh the parties’ evidence, jladgeedibility of
witnesses, or substitute its judgmeithe facts for that of the jury’dvicNabola v. Chicago
Transit Authority, 10 F. 3d 501, 515 (7th Cir. 1993)udgment as a matter of law manyly be
granted where “there is no legally sufficient evidentiary basis for a relaksojury to find for [a]
party on [an] issue.” #D. R.Civ. P. 50. Simply put, “[a] trial court should overturn a verdict
only where the evidence supports but one conclusion—the conclusion not drawn by the jury.”
Ryl-Kuchar v. Care Centers, Inc., 565 F. 3d 1027, 1030 (7th Cir. 2009) (citiPigrce v.

Atchison, Topeka & Santa Fe Ry. Co., 65 F. 3d 562, 568 (7th Cir. 1995)).

Similarly, when reviewingnotions for a new trial brought pursuant to Rule 59fes),
Court must “construe[] the evidence strictly in favor of the party who prevailedeoife jury
and examine[] the evidence only to determine whether the jury’s verdict could fragehably
be[en] based on that evidencd?assanti v. Cook County, 689 F. 3d at 659 (citin@art v. Illinois
Power Co., 366 F. 3d 461, 464 (7th Cir. 2004)). Rule 59 motisitisonly be granted if “the
verdict is against the weight of the evidence ... the damages are excessivayrastherf
reasons, the trial was not fair to the party movingdpelanski v. Johnson, 390 F. 3d 525, 530
(7th Cir. 2004 ) citations omitted).Thedecision tagrant a new trial “is confided almost entirely
to the exercise of discretion on the part of the trial couktlied Chemical Corp. v. Daiflon,

Inc., 449 U.S. 33, 36 (1980).



ANALYSIS
l.

First, the Defendants forfeited the following Rule 50(b) argumentshétBirkey and
Mautino were unaware of the risks associated with cleaning the bun hopper beeguseltno
actual knowledge of the three prior inmate injuries; (2) even assuming BinkieMautino did
know about the three prior inmate injuries, their failure to take affirmatigs $0 prevent future
injuries would not equate to cruel and unusual punishment{anthatno reasonable jury could
find that the Defendants’ conduct svenalicious and reckless, entitling the Plaintiff to an award
of punitive damagesThe Plaintiff argues that the Defendants forfeitezb#@iRule 50(b) claims
by failing to make them in their Rule 50(a) arguments at trial. (D. 164 at pgti®y (Vallace
v. McGlothan, 606 F. 3d 410, 418-19 (7th Cir. 2010)).

Under the modiberal constration of the Defendantsirgumentsioted above, they have
no reasonable foundation in theriginal 50(a) Motion Asdiscussed previously, the Court need
not address Rule 50(b) arguments now asserted by the Defendants which weneeabinatteir
Rule 50(a) Motiorbecause they were forfeite®assanti, 689 F. 3d at 660 (citing Fed. R. Civ. P.
50(b), comm. Note (2006 amendYnitherm, 546 U.S. at 404-05Therefore, the Defendants’
Rule 50(b) argumenidentified aboveare DENIED?

The Defendantsdnly remaining Rule 50(glaim is thatthey were wongly held liable
for Sutter’s failure to train the Plaintiff. (D. 149 at pp. 5-9). They claim Sutter, svho longer

adefendant in this matter, was responsible for training the Plaintiff on the bun hadpeat a

2 TheCourt notes that the Defendants first assert their qualified immunityrengt under Rule 50(b) in their
Motion. (D. 148 at pg. 2)To the extent that the Defendants make d@nggiment pursuant to Rule 50(b), iaiso
forfeited for failing to raise it in their Rule 50(a) Motiom their supporting memorandy the Defendantseglect
to assert thir claim pursuant to Rule 50(b)nsteadtheyassert it generallywithout citation to authorityfurther
forfeiting their claim (D. 149 at pg. 21)udgev. Quinn, 612 F. 3d 537, 557 (7th Cir. 2010) (“perfunctory and
undeveloped arguments, and arguments that are unsupported by pertineity aatbavaived”).
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best, the evidence at trial estabéidithat Mautino and Wilkey were Sutter’'s supervisods at
pg. 5. In their viewnothing at trial established that Mautino and Wilkey werer aware that
Sutter failed to train the Plaintjfand there was no proof of theersonal involvemenh the
conduct at issue, which is required for them to be held liable for a subordinate’s aldi at
pp. 5-6.

To prove his Eighth Amendment claim, the Plaintiff needed to demonstrate that the
Defendants were deliberately iffdrent to a substantial risk of serious harRarmer v.

Brennan, 511 U.S. 825, 834 (1994). “Because inmates have been deprived of the ordinary
means of protecting themselves, liability in delibeiatifference cases can be found when
prison staff fdito protect a prisoner from a known dangeBratchett v. Braxton Environmental
Services Corp., et al., 564 Fed Appx. 229, 233 (7th Cir. 2014) (citations omitted). “[A] prison
official may be found liable only if he ‘knows of and disregards an excessk/#® the inmate
health or safety; the official must both be aware of facts from which the inéeocenild be
drawn that a substantial risk of serious harm exists, and he must also draw timeenfere
Boycev. Moore, 314 F. 3d 884, 888 (7th Cir. 2002iting Farmer, 511 U.S. at 837) (additional
citations omitted).

Here, the Defendants emphasize that there was no evidence presented at trial that they
knew Sultter failed to train the Plaintiff on the bun hopper béfere/asassigned to work on it.
(D. 149 at pp. 5-8). They also, appropriately, highlight that it would sadfinient for the
Plaintiff to merely prove that they could or should have known about prior accidents on the
machine.ld. at pp. 9-12.The Defendantsoncede that Wilkey knew about one of the prior

injuries but argue there was no way the Defendantisl ¢t@yve known about the other accidents,



or that Birkey and Mautino knew about any of them, because the inmates themselves never
personally informed the Defendants about the accidedist pg. 9.

At trial, however, three inmates testified that theffered a serious injury as a direct
result of working on the bun hopper before the Plaintiff's incident. (D. 158 at pg. 29); (D. 159 at
pp. 84-85; 94). While the Defendants denied knowing about these incidents or remembering
them specifically, they eadhbstified that they would be notified of all serious injuries to inmate
workersat the bakeryn the course of day to day operations. (D. 158 at pp. 171-72; 175; 245-47;
254; 295). One of the injured inmatgsecificallytestified that he spoke with VKi¢y about his
injury afterwards (D. 159 at pp. 84-85).

Under the circumstancgs was reasonable fahe jury toconclude that the Plaintiff met
his burden and proved his Eighth Amendment claim. The jury heard testimony that three othe
inmates were injured on the same machine before the Plaintiff sufenedar injury. Coupled
with the Defendantdestimony that they each were, generally, informed of all serious injdries a
the bakerythere was aufficientbasis forthejury to concludethat the Defendants knew of an
excessive risk to the Plaintiff’'s safedyd ignored it.It wasalso reasonabl®r the jury to
furtherfind that the Defendantsere aware othesefacts from which they couldeasonably
infer thatthe Plaintiff was exposed to a substantial risk of serious fardihatthe Defendants
actually drew that inferencel'he Defendantstlaims that they were unaware of the risks
associated with allowing prisoners to operate the bun hopper and that the injured inevat
personally told them about their injuries does not make the jury’s finding unreasoBalked
on the record before the Court, the jury’s verdict was, in fact, reasonaliatiandlly linked to
evidence presented at trial. Accordingly, the Defendants’ remaining Rilpas@ument is

DENIED.



.

Next, the Defendants argue they are entitled to a newpgteuant to Rule 59, on
multiple grounds. (D. 149 at pp. 15-21)s A remindemwhen reviewingRule 59 motionsthe
Court must “construe[] the evidence strictly in favor of the party who prevailedeoife jury
and examine[] the evidence only to determine whether the jury’s verdict could fragehably
be[en] based on that evidencd?assanti, 689 F. 3d at 659. Such motions will only be granted if
“the verdict is against the weight of the evidence ... the demare excessive, or ... for other
reasons, the trial was not fair to the party movingdpelanski, 390 F. 3cht 530.

First, the Defendants claim that allowitige Plaintiff’'s proposed jury instruction number
three(D. 135-1at pg.10) was reversible error(D. 149 at pp. 15-17)Specifically, they state:
“[b]y allowing the jury to determine that ‘a Defendant failed to ensurettieabun hoper was
safe’ subjecting Plaintiff to a strong likelihood of serious harm, the judgeed a misleading
jury instruction.” Id. at pp. 16-17 (erroneously quoting a proposed instructiooitug to the
actual instruction given, (D. 136 at pg. 23J}he Defendants’ claim is inaccurate.

As the Plaintiff points out, the proposed instruction was never given to theijarthe
specificlanguagdhe Defendants cite arbject to (D. 164 at pp. 17-18)Rather, the language
guoted by the Defendants above and in their Motion is frpne@osed jury instruction. (D.
135-1 at pg. 10)In reality, he relevant portion of the instruction thate states “a Defendant
failed to protect Plaintiff from a known danger relating to the bun hopper, and therelnteslibje
Plaintiff to a strong likelihood of serious harm.” (D. 136 at pg. 23). Given that theifPfaint
argument is based on a false premiisijls. The Defendants’ Rule 59 claim for relleised on
theCourt’s alleged allowance ttie Plaintiff's proposed jury instruction number thrise

DENIED.



The Defendants also alleteat allowingHoward’stestimony was improper(D. 149 at
pp. 17-20). Vithout citing to the record, they stdteat Howard “offered opinions [at trial] based
on ‘bakery industry standard’ including opinions regarding lockout/tagout proceduiagrat
the lllinois River Correctional Center bakery and the safety of the bun hoper madiingt pp.
17-18. More specifically, the Defendants assieat (1) his general testimony about bakery
industry standards prejudiced them, in violation of Federal Rule of Evidence 403, and also
confused and misled the jurid(at pp. 18-19); (2) his opinion thide bun hoper did not meet
industry standardand was unsafe because it lacked an upper hoper was irrelevant and
prejudicial, pursuant to Federal Rules of Evidence 401 andid0& (pg. 19); and (3) his general
testimony about vague, bakery industry standards violated the Court’s bar et
references, which are inapplicable to the bakery ueanfiarly misled the jury (d. at pp. 19-20).
The Plaintiff argues in response that the Court did not abuse its discretion byaglldevward to
testify. (D. 164 at pp. 20-22). He further asserts that even if the Court did abuserésat in
allowing the testimonythe Defendants have failed to establish that the alleged error infected the
proceedings to the extent tleahew trialis necessary.

Construng the evidence strictly in favor of tiaintiff, as the prevailingarty, the Court
concludes that thevidencenotedby the Defendants their Motiondoes not entitle therto a
new trial. As noted above, the jury’s verdiwasreasonably based on the evidence.
Additionally, as the Plaintiff highlights, industry standards—including OSHAan be relevant
in constitutional case (D. 164 at pp. 20-21) (citinlymenez v. City of Chicago, 732 F.3d 710,
721-22 (7th Cir. 2013)%andersv. City of Chicago Heights, 2016 WL 1730608, *9, anérench

v. Owens, 777 F. 2d 1250, 1257 (7th Cir. 1986)). Here, the Court canntiheaal wa unfair
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to the Defendants. As such, the Defendants’ Rule 59 claim for relief based@outite
allowance of Howard'’s testimony is DENIED.

The Defendanteemainingasselion isthat the jury’sawardof punitive damages was
against the manifest weight the evidence. (D. 149 at pg. 21)héelyrely exclusively ortheir
Rule 50(b) argument regarding punitive damages, claiming that no reasonabtajdrigave
found that the Defendants’ conduct was malicious and recKldsat pp. 14-15; 21The
Defendantsemphasize the evidence presented at tnbich supported their contention that
safety procedures and protocols were in place at the bakkergt pp. 14-15. The evidence they
highlight, however, does not negate the jury’s award of punitive damages.

Much like its finding that the Plaintiff met his burdand proed his Eighth Amendment
claim, it wasalsoreasonable for the jury to conclude that the Plaintiff was entitled to punitive
damages. Ada, three inmates testified thiey were injured while working on the bun hopper
before the Plaintiff's incident. (D. 158 at pg. 29); (D. 159 at pp. 84-85; 94). Altltbegh
Defendants denieany knowledge or memory of these evetiisyacknowledgedrtey were
notified of all serious injuries to inmate workehsring the course of normal business. (D. 158
at pp. 171-72; 175; 245-47; 254; 295). Given this record, it was reasonable for the jury to
conclude that the Plaintiff was entitled to punitive dges. The jury’s conclusion that the
Defendants acted with deliberate indifference in violatiothefPlaintiff'sEighth Amendment
rights is,per se, a sufficient basis to sustain an award of punitive damages for deliberate
indifference. Walsh v. Méllas, 837 F. 2d 789, 801-02 (7th Cir. 1988¢e alsd\oodward v.
Correctional Medical Servicesof Ill., Inc., 368 F. 3d 917, 930 (7th Cir. 2004) (noting that the
standard is the same for both claim§herefore, theDefendants’ Rule 59 claim for relief based

on the jury’s award of punitive damages is DENIED.
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As a resulf the foregoingnalysis the Defendants’ Combined Motion Under Rules
50(b) and 59(a) (D. 1483 DENIED.

The Court notes that the Plaintiff's Amended Motion for Attorney Fees and Costs
156) was stayed pending the Court’s resolution of this Motion. (See the Court’s NoB&mber
2018 Text Order). The Defendants hereby have 14 day=elyary?8, 2019, to file their
Response to the Plaintiff's Amended Motion for Attorney Fees and Costs.

CONCLUSION

For the reasons stated abatves Defendants’ Combined Motion Under Rules 50(b) and
59(a)—(D. 148)—s DENIED. The Defendants have unfiebruary28, 2019, to file their
Response to the Plaintiff's Amended Motion for Attorney Fees and Costs (D. 156).

It is so ordered.
Entered orFebuary13, 2019

s/Michael M.Mihm
Michael M. Mihm
SeniorUnited States District Judge

12



