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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION
STEVEN COLE,
Plaintiff ,
V. Case No. 15-1294MM

DETECTIVE SHAWN MEEKS , etal.,

o T N T

Defendants

MEMORANDUM OPINION AND ORDER

Presently before the CowatePlaintiff's CombinedMotion for Judgment as a Matter of
Law andMotion for New Trial(D. 164') and Motion for Leave to File Reply (D. 178). For the
reasons tated herein Plaintiff's CombinedMotion and Motion for Leave to File Replgre
DENIED. This case remairGLOSED

BACKGROUND

On September 7, 201Plaintiff Steven Cole was found guillyy jury of predatory
criminal sexual assault, along with other crimesad&@month-old girl which headamantly
denied He was subsequently sentencethienty-five years’ imprisonment at one tife State’s
maximumsecurity penitentiariesWhile imprisonedCole suffered an assault and harassment
by fellow inmates separion from his wife, andestrangemenfrom his community His
reputation was alstarnished After six years of incarceration, howevéhe lllinois Court of
Appeals overturned his convictidrand Colevas set free.

Shortly after his releas€olebrought the underlying clai@rguing the lead detective in

his criminalinvestigation Shawn Meeks, proffered false testimonytrand jury to securkis
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indictment. Up until the grand jury, Cole argiighere was no pralble cause to issue a warrant
for his arrest.Cole asserted the prosecution was staadstilluntil Meeks approached one of
the lead prosecutorsdoim the Peoria County State’s AttorrgyOffice for advice. Meeks
maintairedit was the Office that pressdorwardwith thedecision to present the case tgrand
jury andassertedhe testifiedaccuratelyn front of the grand jury a® what he knew at the time.
This Court found there existed an issue of material fact as to whddekslied to the grand
jury, andin so doing, was responsible for the malicious prosecution of Cole.

Prior to trial, both partiefled extensive motions liminewith the Court. Included in
thar motions, was Meeks’ motiam bifurcate the liability and damages portiafdrial. In his
motion, Meeksargued he would be severely prejudiced if the jury vpemnittedto hear the
parade of horribles that Cole suffered whilearcerated He also argued thiessue for the jury
to determinevas whethehe poffered false testimony to the grand jury to return an indictment
against Cole.Introducing collateral issuebjeeksargued,ncluding alternaive theories of the
perpetrator’s identity, would conflate the issues and cotifies@rry. Cole counterebly asserting
malicious prosecution cases had béeed successfullywithout bifurcation and arguedny
prejudicialharm caused to Meeks throutjte introduction of damages eviderumild be cured
by a limiting instruction from th€ourt.

As part of their final pretrial orderboth parties ndicated they intended to introduce two
expert withesses at triaCole’sexperts would testify to the timing and causation of the victim’s
injury and would refute thstateprosecution’s contention that Cal@as the source of the sperm
found on a wipatthe victim’s mother’s residencéVeeks’ experts would testify that, despite a
vasectomywelve years priorCole could have produced the sperm and thasttite followed

the propemethodology m its presentation afs case to the grand juryThe Court heard the



parties’arguments related &xcludingthe opposing expertsom testifying atrial at a hearing
on the parties’ motions limine. The Court alsassuedoral rulings on the motions, and the
parties ordered transcripts of {w®ceeding.At the hearing, the Court excluded one expert from
each party from testifying the bifurcatedrial, but allowed one expeitom each partyo testify
during the damages phase.

Trial took place in theniddle of April 2019 and lastedour days. During trial, the jury
heard fromtwo doctors who testified that, in their medical opinionis&m’s injury was most
consistent with nomccidental trauma caused by penetration. One of the doctors testified that,
in her medtal opinion, the injuries were most likely the result of sexual assab#.jury also
heard from Assistant State’s Attorney (“ASA”) Stephen Pattelli, who testifiat a group of
individuals from the State’s Attorney’s Offi¢g¢SAO”) would normally deae which cases to
present t@anempaneled grand juryPattelli also testified thahe SAOdecidedo present Cole’s
case to the grand jury, and that it was the determination of the grand jury whettarrithe
final indictmentagainst Cole.

The juryalso heardrom Defendant MeeksMeeks testified that based on the information
he had at the time of his investigation, there were three viable suspedts dssaulton the
victim. Because he could not prove which of shepectgould have ommitted theassaulthe
testified thathe presented his findings an ASA whantroducedthe idea of conveninggrand
jury. At the culmination of trial, the jury reachedr@rdictin favor of Meeksand found him not
liable for the malicious prosecution of Cole.

PROCEDURAL HISTORY

On April 18, 2019, afteiour days of testimony, the jury returned a verdict finding Shawn

Meeks not liable for the malicious prosecution of Steven C(ie.152.) On April 23, 2019,



judgment was entered in favor of Meeks and the City of Peoria. (D. 155) On May 16, 2019,
Plaintiff filed hisCombined Motion for Judgment as a Matter of Law and Motion for New Trial.
(D. 164.) On July 2, 2019, Defendant filed nesponse to Plaintifffs<Combined Motion.

(D. 172.) On July 17, 2019, Plaintiff filed higlotion for Leave toFile Reply and attached his
reply. (D. 178.) This Order follows.

LEGAL STANDARD

Motion for Judgment as a Matter of Law

Rule 50 of the Federal Rules of Civil Procedure allows a district court to entengatig
against a party who has been fully heard on an issue during a jury trial if “a reagonaizuld
not have a legally sufficient evidentiary basis to find for the party on thet.isBep. R.Civ. P.
50(a). “[A] Rule 50(a) motion for judgment as a matter of law must be made at the close of the
evidence in order to bring a posttrial Rule 50(b) motion for judgment as a matter offatit”
v. City of Chicagp239 F. Supp. 2d 761, 767 (N.D. Ill. 2002) (citirgpoorers’ Pension Fund v.
A & C Envitl., Inc, 301 F.3d 768, 7736 (7thCir. 2002)). “The purpose of requiring that the
motion be made after the submission of all the evidence, but before the case is dgiegarig t
is to afford the opposing party an opportunity to cure any defect in its case befarg teéres.”
Laborers’ Pension Fund01 F.3d at 775. A Rule 50(b) motitran be granted only on grounds
advanced in the preverdict motionFep. R. Civ. P. 50 advisorycomm note 2006 amed.);
Passananti v. Cook Cty689 F.3d 655, 660 (7th Cir. 2012).

Motion for New Trial

Rule 59 allows a court torder a new trial if “the verdict is against the clear weight of the
evidence or the trial was unfair to the moving partgfarett v. Roberts657 F.3d 664, 674

(7th Cir. 2011) A verdict will be set aside contrary to the manifest weight of the evidarige



if “no rational jury” could have rendered the verdidfloore ex rel. Estate of Grady v. Teylja
546 F.3d 423, 427 (7th Cir. 2008). A cowtl not “set aside a jury verdict if a reasonable basis
exists in the record to support the verdict, viewtimgevidence in the light most favorable to the
prevailing party, and leaving issues of credibility and weight of the evidence targheé |
Kapelanski v. Johnsor390 F.3d 525, 530 (7th Cir. 2004). The Seventh Circuiirtsigicted
jury verdicts deserve particular deference in gagth “simple issues but highly disputed facts.”
Latino v. Kaizer58 F.3d 310, 314 (7t@ir. 1995).

As it concernsattorney misconduct, the Court’s inquiry under Rule 59 is similar to its
inquiry under Rule 60(b)(3)Venson v. Altamirand27 F. Supp. 2d 857, 865 (N.0. 2011)
(citing Wharf v. Burlington N. R.R. Co60 F.3d 631, 637 (9th Cir. 1995)). Rule 60(b)(3)
provides that a court may set aside a judgment if there is “fraud . . . , misrdptes, or
miscanduct by an opposing party[.JFED. R. Civ. P. 60(b)(3). “To obtain relief from judgment
under Rule 60(b)(3), the moving party must show that: ‘(1) it maintained a meritoraonsatl
trial; . . . (2) because of the fraud, misrepresentation or misconduct of the adverspa
wasprevented from fully and fairly presenting its casérial.” Venson827 F. Supp. 2d at 864
(quotingWalsh v. McCain Foods Ltd81 F.3d 722, 726 (7th Cir. 1996)).

Failure to object to misconduct at trial constitutes waiver of the argument post trial.
United States v. Socofacuum Oil Cq 310 U.S. 150, 2389 (1940) (“[C]ounsel for the
defense cannot as a rule remain silent, interpose no objections, and aftdichas been
returned seize for the first time on the point that the comments to the jury wer@émpral
prejudicial.”); Gonzalez v. Volvo of America Corfg52 F.2d 295, 298 (7th Cir. 1988aik v.
Mullins, No. 05-C-2335, 2009 WL 2391854, at *10 (N.D. Ill. July 30, 2009) (“Plaintiff’s failure

to object to Defendant’s opening statements constitutes a waiver of this argument



DISCUSSION

Cole brings hisCombined Motion arguing there were erroneous pretrial evidentiary
rulings prohibiting his preseation of material evidence at trial. He also argues he is entitled to
a new trial as a result diefense counsel’s violations of rulings on certain motiotisnine and
because there was insufficient evidence presentdteleksto refutetheevidencehat there was
no probable cause to support his indictmerastly, Coleargues te Court abused its discretion
by grantingMeeks’ motion to bifurcatdrial. Meekscounters these arguments by asse@obg
is procedurally barred from seeking judgmesntamatter of law, aSolefailed to make a Rule
50(a) motion at triglandalsoargues Cole’€ombined Motion lacks merit.

As a peliminarymatter the Courtagrees witiMeeks’ argumenbn forfeitureand notes
Cole failed to raise my Rule 5@a) motion for judgment as a matter of law during trial.
(seegenerally D. 159162.) For a district court to considex posttrial motion for judgment as
a matter of law, the motion must be predicated on a Rule 50(a) motion made before theevidenc
is submitted to the juryMcKinnon v. City of Berwyri750 F.2d 1383, 13889 (7th Cir. 1984)
Where no Rule 50 motion is made prior to the submission of evidence to the jury, any subsequent
Rule 50 claim is forfeitedSeeFeD. R. Civ. P.50 advisorycomm.note (2006 amend.) (“Because
the Rule 50(b) motion is only a renewal of the preverdict motion, it can be granted only on
grounds advanced in the preverdict motionJjitherm Food Sys., Inc. v. Switkrich, Inc,

546 U.S. 394, 40405 (2006) (finding forfeiture of a claim not presented in a Rule 50(a) motion
and not renewed in a Rule 50(b) motidd@wnes v. Volkswagen of America,.|rtl F.3d 1132,
113940 (7th Cir. 1994) (“the Advisory Committee [has] made clear that Rule 50 détlyera
retain[ed] the requirement that a motion for judgment be made prior to the closetaalkh

subject to renewal after a jury verdids been rendergjl(internal citation omitted)).



Here Col€s eligibility for judgment as a matter of lawas beerforfeited, and the Court
addresses the arguments made inCasbined Motion under the guidelines of Rule 59(k)
alsoaddresses thegumentsaccording to the four major areas for rehefhasidentified

l. Trial Bifurcation

In his Motion, Cole argues theCourt abused its discretian grantingMeeks’ pretrial
motion to bifurcate the liability and damages portions of.ti@ble assertthe common element
of malice could not be extricated from the liability phase thatlit was improper for th€ourt
to consider evidence relating s underlyingguilt or innocencein determining the potential
prejudice tothe opposing partyIn reviewing the record, it is cle&@ole failed to make these
objections in eithehis written opposition tdMleeks’ motion to bifurcate (D. 136) or during oral
arguments on the motiomnslimine. (D. 146 at 3-16)In Col€s written oppositionhe stated:

One wonders how limited Plaintiff would be in crassamining Meeks if the trial

is bifurcated. For example, Plaintiff will demonstrate through Meeks the avgesom

power his status as an investigator instills in him. Through his conduct, such as

his testimony to the grand jury and at Plaintiff's trial, Meeks had the power to
imprison Steven Cole for the rest of his life. Meeks did so, demonstrating his
malice, an element of malicious prosecution. Meeks’s malice will also be relevant

to the damage phase, as it is an element of punitive damages. Thus, not only would

bifurcation fail to shorten the trial, it could lengthen it and confuse the jury.

(D. 136 at 9.) Accordingly, Cole’s aftghefact objections on the issue of bifurcation, which he
failed to elucidate at or before trial, are waived.

Notwithstanding waiverCole’s argument the Court impermissibly bifurcated trial also
fails onits merits. Rule 42 of the Federal Rules of Civil Procedure provitlesavoid prejudice
. .. the court may order a separate trial of one or more separate issues, @agsclaims,

courter claims, or thirgparty claims.” Fed. R. Civ. P. 42(b). The Seventh Circuit outlined a

threestep test for determining when bifurcation is appropriate. It instruct



First, the trial judge must determine whether separate trials would avoid peejudi

to a party or promote judicial economy. Only one of these criteria—avoidance of

prejudice or judicial economyneed be met before a court can order separation.

Next, the court must be satisfied that the decision to bifurcate does not unfairly

prejudice he nonmoving party. Finally, separate trials must not be granted if

doing so would violate the Seventh Amendment.

Houseman v. U.S. Aviation Underwritet§1 F.3d 1117, 1121 (7th Cir. 1999) (internal citations
omitted). Satisfying just one of the criteria listed in Rule 42(b) is enough for a @order
bifurcation, Treece v. Hochstetle13 F.3d 360, 365 (7th Cir. 2000) (citiBgrry v. Deloney

28 F.3d 604, 610 (7th Cir. 1994)), afitl he district court has considerable discretion to order
the bifurcation of a trial,which will be overturned “only upon a clear showing of abus@dcka

v. City of Chicagp203 F.3d 507, 516 (7th Cir. 2000).

During thepretrial hearing onMeeks’ motion to bifurcatehe argued, and the Court
agreed, that avide swath of information that wasrelevant tohis liability was going to be
introduced at trial (D. 146 at 4:724.) That information continuedVeeks included evidence
indicatingCole had a vasectomy and was incapable of emitting sp&tmlt also includedhe
argumeniCole was innocenandincarcerated for four years for a crime he did not comiuit.
at 7:411. In addition,defense counsarguedColewas prepared to testify about the horrors he
experienced during his incarceratifpd. at 2022), theimpact onhis marriage as a result of his
prosecutionifl. at 2224),and the emotional distress he suffered due to his conviatiost 23
25). In the Court’s determination, while this information would be relevai@dle’s potential
damages, it wasntirelyirrelevant to whethevleeksintentionally mislead the grand jury in order
to secure Cole’sriminal indictment.ld. at 10:21-23. More importantly, this information could

severely prejudic®leeksif the trial wa permitted to continue as one proceedi(id. at 9:10

14)



In terms of prejudice t@€oleas a result of bifurcatiorGole onlyargued tle case failed
to meet the requirementsr bifurcation and that bifurcating trial would “open the door” to
permitting the admission of evidence in the damages phase thatwedatderwise bedmitted
Id. at 13:22-14:4. The Court avoided a violation tfie Seventh Amendmenprior to trial by
declaring that trialvould proceed in two phases in front of the same jldyat 17:39. If the
jury found in favor ofColeon the issue of liability, it would move immediately into the damages
phase.ld. After reading the parties’ brietsd listening to oral argumerda theissue the Court
ruled

[T]he evidence that would be presented[thre] issue of liability. . .is pretty

clear. Once we get past the issue of liability,the water gets very muddy. And

| have serious concerns about confusing the jury and the possibility of unfair

prejudice. So I'm going to grant the motion for bifurcation. . . . . We will salect

jury, present the evidenceyou will present the evidence on liability. They will

return a finding. And then if their finding is a finding of liability, then we’ll

immediately proceed into the damages phase. This may require an adjustment as
to when yair people will be called, but that’s all right.
Id. at 16:20-17:9.

The record fails to demonstrate the Court abused its discretion by grantikg e&on
to bifurcate. The Court carefully considered the arguments for and againsatisfurand
ultimately ruled in Meeks’ favor to avoid unfair prejudice to him at.trldl at 9:914; 10:2%
23; 13:18-21; 16:20-17:9ts bifurcation decision also failed to unfairly prejudice CalsCole
waspermittedto arguethe decision to psecute him was arbitrary aitbmotivated which he
did on countless occasions at triadeé e.qg.D. 159 at 44-64; D. 161 at 322-342; D. H8221-
149) Alternatively, the jury could have inferred malice from a lack of credibideace
indicating Meeks had probable cause to secure Cole’s indictmentl51Dat 22.)A jury

instruction wasdrafted andincluded onthat specificissue. Id. Lastly, Cole’s Seventh

Amendment rights were nohplicatedsincethe trialwasseparated into tweeparate phasgst



remainedn front of the same juryAccordingly, Cole’s Motion fora New Trial on the issue of
trial bifurcation is DENIED.

Il. Exclusion of Expert Testimony

Prior to trial, the partieprovided extensive argumentation their motionsin limine.
(SeeD. 106-134 146) In addition tatheir motions, each party indicatedihtended to introduce
two expert witnesseat trial, and both parties argued to exclude the other’s experts.

Cole intended to call Ann Burgess, Ph.D., a registered nurse and professor of psychiatric

nursing, to testify to thpossiblecausés) and timing of thevictim’s injury. (D. 982 at 1, 59.)
Dr. Burgess wouldlsotestify to the “typology of a child molestér(D. 146 at 38:1416.) Cole’s
counselalso extrapolated th&r. Burgess would testify that the “damage to ffietim] . . . .
could have occurred by the mother performing manipuldtidnss thevictim had welt
documented problems with constipatidd. at 39:7-10.

In responséo Cole’sintention to offelDr. Burgess as an expgedefense counsergued
her testimony would “simply try[ ] to make credibility determinations on the evidence”
(id. at 40:45); that there was nothing about her methodology or credentials that would indicate
her testimony should be allowed.(at 41:2542:3); and that her testimony would be irrelevant
to the determination whethdeekslied to the grand jury to secufeole’s indictment(id. at
41:15). Defense counsellso arguedr. Burgesswvould proffer an unsubstantiated credibility
determination tha€oledid not meet the criteria of a child molestédt. at 41:12-24.

The Court excluded the testimony Bf. Burgess during the liability phaskl. at 43.
Specifically, her testimony concerning thevell-developed body of evidence about the history
of people that molest children,” asetlestimonywas irrelevant to the issue theyjuwvas to

determine. Id. The issuebefore thgury waswhether Meekdied to a grand junduring his

10



investigationin order to secure an indictment against Cédeat5:22-6:1; 10:18-20. Although
the Court excluded Dr. Burgess from testifying durihg liability phase, it did allow her to
testify during the damages phase that, in her expert opinion, the victim’s iopd/teave been
accidental. Id. at 43:17. Coincidentally, the Court had barred oneM#eks’ experts from
testifying, altogether for similar relevancyobjections fromCole’s counsel Id. at 21:722:1;
26:14-19. As to the testimony of Dr. Burgess, the Court ruled:

I’'m sure she’s a worldenowned expert on this type of thing, but I’'m not going

to allow that part of heestimonyHowever, | will allow the part of her testimony

where she’s going to opine, as | understand it, that the cause of the injury [to the

victim] could have been accidental.
Id. at 43:26. As it relat@ to the relevancy of both parties’ expert testimony, the Court also
stated:

[T]he concern | have about thisand | have a similar concern on all the experts

-- is in looking at the- especially in the context of a bifurcated trial where the

first elemant, that the defendant falsely testified, | don’t think that what she says

is relevant on that. Number two, that the false testimony was caused in part or

whole by malice. I'm not sure about that either. So[,] I'm very concerned, &and I'l

be curious what the response is, but in terms of liability at least, | ddit

having problems with her relevance.

Id. at 20:18-21:5.

Cole nowarguedhat restricting Dr. Burgess’ testimony to the damages phase of trial was
fatally prejudicial to his cause, as her testimony was necessary to kédetes extensive
testimony that the injury to the victim wagentional (D. 164 at 5.)Cole adds that he was
prejudiced in his ability to implicate the victim’s mother in causing the injusn e¢hough she
admittedto performing maneuvers to alleviate the child’s constipatidnat 7. Coleargues the

Court’s ruling excluding Dr. Burgess’ testimooyn an alternative theory of liability deprived

him of a fair trial. Id.

11



Meekscounters this argument by assertldgles insistence thalhe should have been
permitted to offer gpreviously unknown medical opinion ignores the distinction between
probable causend actual innocence. (D. 172 at 14.) He also argues Cole’s purported innocence
was relevant only this damages. Id. Meeksadds that the medical opinions from Drs. Petrak
and Stanfill verethe only medical evidence heasprovided during his investigation and that
theevidence waselevant to whether probable cause existezkk an indictment againSble
or whetheMeekswas simply acting in malice to indict hindd. Meeksconcludes his argument
by assertingColewas attempting to muddy the waters with Burgess’ opinion that there was
another possiblexplanation fothevictim’s injuriesand that such an opinion was immaterial to
the ultimate issue of his candor to the grand judy.

A party seeking a new trial based on erroneous evidentiary rulings bears a “heavy
burden.” Alverio v. Sam’s Warehouse C|ub3 F.3d 933, 942 (7th Cir. 2001). “The decision
whether to admit evidence is a matter peculiarly within the competence of the trigl]cou
Manuel v. City of Chicaga335 F.3d 592, 595 (7th Cir. 20037\ new trial will be warranted
only if “the error had aubstantial and injurious effect or influence on the determination of a jury
... and the result is inconsistent with substantial justi€efabio LLC v. Wright Med. Tech.,
Inc., 410 F.3d 981, 994 (7th Cir. 2009)nder the Federal Rules of Evidenceidence is only
relevant if (a) it has any tendency to make a fact more or less probablewartdi be without
the evidence; and (b) the fact is of consequence in determining the admiik. EviD. 401.

The Court made the proper decision to exclude the expert testimony of Dr. Blugegs
the liability phase at trial, as the argument that there was armiksibleexplanation for the
victim’s injury was irrelevant to whethdvleekslied to the grand jury in order to return a true

bill of indictment against the Plaintiff. Evidence that the victim’s mother had attempted to

12



maneuver the child to defecate only became avaikdtéePlaintiff's indictment, at which time
the Defendant had no further involvement in the cAseordingly, expert testimony that offered
anunavailablealternate theory of injury to the victim, would not have assisted the trier of fact in
determining whetheMeekslied to the grand jury to indic€ole The Court exercised sound
discretion in exiuding Dr. Burgess’ testimony during the liability phase at trial, and Pgntif
Motion for New Trial on this ground is DENIED.
II. Insufficient Evidence
To prove his claim of malicious prosecution at trial, Plaintiff had to establisa by
preporderance of the evidence: (1) Defendant commenced or continued a criminal proceeding
against the Plaintiff; (2) the criminal proceeding terminated in favor of the PlaBjithere was
no probable cause for the criminal proceeding; and (4) Defendant acted withimalirging
or continuing the criminal proceeding. (D. 151 at 2A9 it relates to probable cause, the jury
was instructed:
Probable cause is a state of facts that would lead a person of ordinary caution and
prudence to believe, or to entertain an honest and strong suspicion, that the person
committed the offense charged. A reasonable ground for belief of the guilt of the
accugd may be based on information from other persons as well as on personal
knowledge. It is not necessary to verify the correctness of each item of itilarma
So obtained; it is sufficient to act with reasonable prudence and caution. Probable
cause requiremore than just a suspicion. But it does not need to be based on
evidence that would be sufficient to support a conviction. The fact that the
criminal charges against the Plaintiff were later dismissed does not, by itself,
mean there was no probable caasthe time of the prosecution. In addition, the
actual guilt or innocence of the Plaintiff is not at issue.
Id. at 21.
Colearguesin cursory fashion and sareference to supporting caseldw, is entitled to

a new trial becaustt is undisputedthat the evidence established a lack of probable cause and

that Defendant Meeks had an improper motive for the prosecution [of Plaintiff].” (D. 264 at

13



Meeks counters by asserting Cole’s argument: (i) ignores the essential element of
commencementji) improperly views the evidence in the light most favorabl€ate, (iii) and
disturbingly fails to cite any legal authority support of its proposition. (D. 172 at 3.) On this
particular ground for relief, the Court agrees witkeksandDENIES Cole’sMotion for New
Trial on the sufficiency of evidence presented at trial.

In viewing the evidence in the light most favorabl®tieeks the Courfindsa reasonable
basis exists in the record to supportkedict forhim. More importantlyit wasCole’s burden
to establish by a preponderance of the evidemdgal that Meekscommenced or continued a
criminal proceeding againktm. Cole conspicuously omits any argument he met his burden by
satisfying ths element during trial. FinallyCole fails to include any caselasupporing his
curiousproposition that the district court must grant a new trial where conflicting eddeax
been presented to the jury concerning one of the elements daiimefor which hecarriesthe
burdenof proof. Accordingly, his arguments are considered waivgeke United States v. Tockes
530 F.3d 628, 633 (7th Cir. 2008) (“Unsupported and undeveloped arguments . . . are considered
waived.”); APS Sports Collectibles, Inc., v. Sports Time,, 289 F.3d 624, 631 (7th Cir. 2002)
(“[t is not this court’s responsibility to research and construct the paudiggiments, and
conclusory analysis will be construed as waiver.” (internal quotation markizdh

Assuming Plaintiff's argument surviveéle procedural bar, the Court findeere was
more than sufficient evidence for a rational jury to determine there existed afdtatts dhat
would lead a person of ordinary caution and prudence to entertain an honest and strong suspicion
thatColecommitied a crime and to seek a true bill of indictmemnhis determination expunges
Cole’scontention thaMeeksfailed to refuteevidence that there was a lack of probable cause for

his underlying prosecution during trial. .
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On the second day of trial, the jury heard the testimony of Dr. Amy Stanfil
(D. 160at43.) Dr. Stanfil testified shewas an attending surgeon at G8éspital, in good
standing, in January 2009D. 1722 at 3) Shestated sh@erformed surgery on the victim on
January 8, 2009ld. at 4. According to Dr. Stanfill, e surgeryconsisted of an examination of
thevictim’s perineum under anesthesia and repair of a-tihéigree laceratiorid. at 11. Athird-
degree laceratigrshe explainedneant tle lacerationvas through the exteal portion of the
vagina, through the deep vaginal tissue, through the perineal body, and through a ptingon of
external anal sphincterld. at 12. Dr. Stanfill also testified that the injury probably occurred
within 48 hourdrom the time of her examinatidid. at 15) the injury was most consistent with
a nonaccidental traumaid. at20); andthe wound appeared to be because of penetration
(id. at21).

Thatsame day, thaury alsoheard the testimony of @A Pattelli. (D. 160 at 18259.)
Pattelli testified he had been workingasASA for overthirty-eightyears and that he was in
charge of deciding which cases to pregerthe grand juryat the time ofCole’sindictment. I1d.
at 182, 185. Pattelli recalled that his office sought the indictmentCafle based on the
informationMeeksprovided to him.Id. at 204. Patelli agreed that one of the reasons for calling
Coleto testify in front of the grand jury was to clarify inconsistenbietsveenColeand his wife
in their accounts of what happerdigting a diaper change the timeframe the child was injured.
Id. at 20809. Pattelli testified thawhen questioned at the grand jury, b@ble and his wife
invoked their Fifth Amendment right to remain silefd. at 228.

Pattelli alsotestified that a group of individuals from th&@ would normally decide
what @ses to present to an impaneled grand jury, including the First Assistant and thén&SA w

ultimately got assigned to the cadd. at 23031. Pattellistated prior to theimpanelingof the

15



grand jury, instead of arrestiri€ple, Meekspresented the case members of the/BD and it
was theoffice that made the decision present the case the grand jury.ld. at 23334, 250
Pattelli also acknowledgatwasthe determination of the grand jury whether to issue the final
indictment. Id. at 235. Finaly, Pattelli testified, #er the grand jury issued a true bill of
indictment againsCole the AO made the decision to arreSble and proceed with his
prosecution.ld. at 252.

On the third day of trial, the jury heartthe testimonyof Dr. Channing Petia
(D. 161at5-58.) Dr. Petrak testified she served as staff physician at the Pediatric Resource
Center (“PRC")from 2003 until 2011, when she became the PRC’s medical dirddtat 6-7.

Dr. Petrakstated shexamined the victim on January 8, 2009, and ntttedvictim began to get
uncomfortable during the genital portion luér exam. Id. at 8, 11. According tdDr. Petrak,
there was a large laceration through the bottom portion ofittien’s genitals, through the
perineum going down almost to the anig.at 11. Dr. Petrak testifiednte injury was so severe
thatshe concluded thactim needed immediate surgical interventidd. at 13.

Dr. Petrak asserteti¢ postoperative diagnosis was that the victim had sustained a grade
three perineal lacerationd. at 17. Dr. Petrak testified that in her medical opinion the injury was
non-accidental, as there was no history of an accident and accidental traeneasot this
extensive.ld. at 21. In her sixteen years at the PRC, Dr. Pedtailed, shédad only seen one
other injury of that severity in a child, three or youngkt. at 22. During her testimony, Dr.
Petrakshared thailtimate finding from her exanwhichwasthat the evaluation was consistent
with sexual abusand thathe injuries to the victim were most likely the resulaséxual assault.

Id. at24, 26.
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Onthe third day of trial, the jurglsoheard the testimony @efendant Meeks(D. 161
at 223-344.)Meekstestified he had been in law enforcement since 1@B&i226) and that he
began workingwith the Children’s Advocacy Center in 200d.(at 227). Meeks stated é
became involved iRlaintiff’'s criminal caseafter being summoned I8aint Francis Hospital in
reference to a twertyonthold childwho had a tear tbiervaginal area.ld. at 232. As part of
his investigation into the incideritleeks testifieche spoke with theictim’s mother Id. at 235.
According to Meeks, the mother indicated the child spent the majority of thepselay in the
care ofCole and his wifeld. at 237. Meekstestified he found the mother to be credibie. at
237-38 247. Meeksalso testified he interviewed the mother’'s roommate at the Peoria Police
Department.ld. at 243.

As part of his investigatigrMeeks testified that he interviewed Dr. Petrd#l. at 246.
Dr. Petrak tolchim the location of the injury to thactim was very concerning and could have
beenlife threatening.ld. at 247. Meeks statedhere was no indication the injuto the victim
wasaccidental (e.g., the victim falling on a tdy@cause the diap@g) the victim was wearing
failed to indicate any sign of damage or tedd. at 24748. Meeks told the jury that his
determinationbased on the informatidreobtained from interviewsyas thathevictim’s injury
was most likely the result of a sexual assaldt.at 24849. As such, Meeks testified hiscus
switched to trying to determine who could have committed the sexual addaalt249.

Based on the results of his investigataond the timeline the victim’s mother provided
Meeks statedhe concluded there could have beaur individuals responsible for the assault on
the victim: (i) thevictim’s mother,(ii) the mother’s roommatgiji) Cole, andiv) Col€s wife.

Id. at260. Meekscontinued that, out of th@dir potential suspect§oleand his wife were the

least cooperate, as they were the only suspects who refusetalio to him without first
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consulting their attorneyid. at 263. Meeks was also concerned, he explabehuse Cole and
his wife told different versions of what happened duringthiel’s last diapechange.ld. at 269,
273-73. MeekstestifiedColeand his wife alsdnitially failed to informhim that theiradult son
had stopped by the day they babysat the victim, whlelkksfound concerning.ld. at 274.
Meeks continuedhatit wasn't until the day after he interviewé&le that Cole callechim and
statedhis attorney instructed he and his wifecall Meeksandinform himthatthe adult son of
Cole’s wifehad come to their housiee afternoornthey babysat the victimld. at 276.

Meekstestifiedheinterviewedthe sonon Monday, January2, 2009andthe son stated
thathis mothercalled him thenight of January 8, 2008sking him to come to their housecause
she could not talk to him on the phorid. at 284. According to Meeks, the son told him when
he arrived at the hous€ple’s wife informed him that the victim had been abused and that he
was going to be dragged into the investigation because he washthright of the incidentld.
Meeks later testified thahis was concerning thim because he interviewegble and his wife
only twelve hours aftethe conversation betwe&ole’swife and her son anithe Colesdid not
recall that they talked to tre®n or that the son had been at their house WMeaksasked them
pointblank if anyone had come byd. Meeks stated that he did not believe the Coles were
telling him the truth when they failed to disclose that tadultson had been at their hoube
day they babysat the victinid. at 285.

Finally, Meeks testified at the end ofCole’s interview on January 9, 2009, Meeks
informed himthey would probably need to speak again, @otk offeredthat Meeks call him
directly instead ohis attorney.Id. at 292. However, Meeks continued, whetontactedCole
for a follow-up interview,Coletold him to call his attorneyld. at 29192. According to Meeks,

he attempted to readbole’s attorney to request a second interview with eight separate phone
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calls, none of which were returnedd. at 292. Since he could natach theattorney, Meeks
testified heran the scenario ppan ASA and the ASA offered to do a grand jury investigatmn
subpoena Coland his wife. Id. at 294. Meeks statdte did not arrest Plaintiff becausile
he thoughtthe injury occurredat theCole’shouse, he couldot eliminate any two of the three
adultsat the house to make one responsible for ¢hene Id. at 297. According to Meeksgh
was not comfortable making an arrest based on the information hdchallleekstestified e
could not prove whicladult harmed the victimld. At that point in time, Meeks testifieché
ASA introducedhe idea of onvening the grand juryld. at 298.

In light of the aforementioned trial testimomlye Court findgshere was a reasonable basis
to support the jury’s determination that Meeks was not liable for the maliciouscptims of
Cole. Cole also failed to establish that Meeks commenced or continued a cproceeding
against him at trial. Cole’s lack of supporting case(s@eD. 164 at 180) also deals a fatal
blow to his argument. As such, his Motion for New Trial on the ground of insurffievidence
is DENIED.

V. Violations of Court Rulings

Cole’s final argument is that he is entitled tonew trialdue to defense counsel’s
misconductt trial. (D. 164 at 7.)Specifically,Cole contendghaton myriad occasionshe was
prejudiced by defense counsélwiolations of the Court’'spreliminary rulings on motiors in
limine. Id. at 7-18. Despite filinghis objections in the motion at hand, howev@ojefailed to
raise objections all but twoof the allegedviolations during trial. Cole’s failure to object at
trial constitutes waiveof the argument thaheseviolationscaused him prejudicéAs to thetwo
incidentsto which Cole did object, the record demonstrates defense counsel did not engage i

miscondict, as they did not violate the Court’s rulingdimine. Even if counsel hadiolated
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the Court’srulings, theviolations did noprevent Coldrom fully and fairly presentingis case
to the jury, anchewas not prejudiced to @egree which would necessitat@ew trial. Thus,
Cole’sargumentfor a new trial on this ground alsoDENIED.

In total, Cole offers approximately seventeeolations of the Court’s rulings limine
to supportis argument for new trial.ld. at 7-18.) The Courtoreaks theeviolations into two
main argumentdor relief: (i) defense counsel violated the Court’'s ruiingn the Fifth
Amendment i@. at 7-16) and (ii) defense counseliolated the Caurt’'s ruling on evidence
concerning Cole’snnocenceduring the liability phaseof trial (id. at 1618). Cole’s first
argumenis comprised opurported violationsvhere defense counsel referenbédinvocation
of the Fifth Amendment during his grand jury testimoat/trial Id. at 916. Thosealleged
violations occurred in Defendant’'s opening statenf{ghtat 9) during crossexamination of
Cole’s wife (id.), five times during crosexaminationof Cole (d. at 911), three times during
crossexamination oPattell (id. at 11), duringdirectexamination ofwitnessJodi Hoos(id. at
12-15), and irDefendant’sclosing argumenfid. at 15-16).

During trial, howeverColefailed to djectto each alleged violation with the exception
of reference tdis invocation of the Fifth Amendment by Pattedliring Defendant’s cross
examinationD. 160 at 227:24228:8), andluring direct examination of Hoos, where siffered
unsolicitedtestimonythat “[The Coles]had attorneys.In our experience, guilty people get an

attorney; innocent people cooperate” (D. 162 at B3:3-

The record demonstrates the following colloquy took place between defense counsel and

Pattelli during crosgxaminationconcening the first alleged violation of a ruling limine:
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Q:
A:

Counsel asked you that whether or not you ever had the opportunity to ask Mr.
Cole and Mrs. Cole what happened. Do you remember that question?

Yes.

You, in fact, did have the opportunity, didn’t you? You asked them during the
grand jury proceeding what happenedhis tittle girl?

| believe so, yes.
And both of them pled the Fifth, did they not?

Yes.

(D. 160 at227:21-228:6.)At trial, Coledid not object to Pattelli’'s answemather haequested

thelimiting instruction be read to the jury, to which the Court compliedat 228:11-17.

Cole nowarguesdefense counselne of questioningwas a violation othe Court’s

preliminary ruling concerninghis invocation of the Fifth Amendment during his grand jury

testimony. (D. 164 at 11.) The Court disagreedindls the aforementioned questionim@s

not aviolation of its ruling and that defense courdiel notengage in misconduct by referencing

Cole’sinvocation of the Fifth Amendment to the grand jatyrial.

Prior to trial, Colewas concerned thiavocationof his Fifth Amendment rights during

his grand jury testimony would send the implicit messtgéhe jury he was guilty of his

underlying criminal conviction. He submitted a motiodimine on the issue, arguing:

Defendant Meeks and additional defense witnesses have testified that thatfact th
[Plaintiff] . . . invoked [his] Fifth Amendment right to counsel allowed them to
infer their guilt to a degree. Such an inference is contrary to law and against a
fundamental principle of the justice system. Therefore, no witness should be
permitted to suggest the invocation of the privilege suggests guilt. Further,
because the jury may decide that the reason the Coles invoked the privilege was
to hide wrongdoing, no evidence that they did so should be admitted.
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(D. 106 at 56.) At a pretrial motion hearinga lengthy discussion was had by tberties

concerningCole’sfourth motionin limine. (D. 146 at 581.) After someback and fortton the

issue Cole’scounsel clarifiechis requeststating:

[O]ur jury needs to hear the evidence that was presented to them. They don’t need
that filtered through the two prosecutors saying, “We know why the grand jury
indicted him. The grand jury indicted him because they believed the mother or
they didn’t like the Coles took the Fifth Amendment.” That's what is impraper,
having the prosecutors come in and testify they understand what was in the mind
of [the] grand jury.

(D. 146 at 66:24-67:8.pefense couns¢henrebutted:

[The members of the grand jury] were told that [the Coles] had a constitutional
right to assert the Fifth Amendment . . . . They were not told that [they] couldn’t
consider that in [their] deliberations. And it’s pretty clear ftray] likely did. So

-- | guess what I'm saying is that the fundamental problem we have with that is
Detective Meeks had one specific role in this. And so for him to get saddled with
an-- with an assessment of probable cause that excises a key piece that was in
front of the grad jury, that elevates what he did and takes cuta big a part of

it as anything that was in front of the grand jury, and it presents a distorted view.
So | can understand some kind of instruction being fashioned, but for this jury to
not see what all the evidence that was presented, | mean | think the grand jury
transcripts are all going to come in, and | don’t know how if it's fair to Meeks to

Id. at 77:15-78:9.Cole’scounsel replied:

| think, your honor, that we’ve discussed this. That weikhe if we could have

a limiting instruction on the Fifth Amendment . . . . Because | do agree, | mean
we’re trying to give the full picture to this jury. And so on our motion in limine
number fouy if we withdrew that with the understanding that we wloerdaft or
fashion a limiting instruction. | mean [the members of the grand jury] were told
that the Coles had a constitutional right to take the Fifth Amendment, but if we
could go beyond that, that that can’t be held against them.

Id. at 78:13-79:1. The Court then instructed:

| think where we are now is in terms of humbienee that if [the witnesses}

[the witnesses] can testify that at the grand jury proceeding, Petrglib(s$ioos

would say that [the Coles] invoked their Fifth Amendmenttagfihe jury was
instructed that they had the right to do that. Then it may be proper, at some point,
to give [the jury]a limiting instruction about that. But it’s clear that that was in
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the mind of the grand jury . | am going to permit that. . I'm not gonna permit
the part about the prosecutors testifying about [the Coles’] demeanor. That's out.

Id. at 79:2-14.

At trial, theparties submitted a proposgant jury instructionon the issuéD. 142), which
was modified to read:

You recently heard that Steven Cole and Janet Cole invoked their Fifth

Amendment right to remain silent before the grand jufhey have a

constitutional right to do so. The fact that the Coles invoked their right to remain

silent can in no way be used by you to infer or suggest the guilt of either Steven

Cole or Janet Cole.

(D. 159 at 95:2@6:1.) Finally, on thefirst day of trial, Cole’s counselwas instructed by the
Court to“let me know when you want me to give that limiting instructiold” at 23:3-4.

Cole nowargues defense counsel was barred from referencing the Fifth Amendahent
all during trial(D. 164 at 7), antamentsthe factthe Court gave the limiting instructiamly
twice(id. at 15. As the recordlemonstrates, howevé&plewithdrew his fourth motiom limine
in favor of a limiting instruction on the issue. (D. 1a16/8:1379:1) The Court alsexplicitly
ruled that either Pattelli or Hoos coukktify thatCole and his wife took the Fifth Aendment
during their testimony to the grand jurld. at 79:2-14.

As it relates to issuinthe limiting instruction, theCourttwice issued the instructioat
trial. It was readat the beginning of trial befor@ny witness tok the standD. 159 at 9518-
96:1), andafter Pattelli testified that Coland his wife pleaded the Fiftturing their testimony
tothe grand jury (D. 160 at 228:1177). Cole’scounsel initially requested tlestruction be read
a third tine, afterwitnessHoos’ spontaneousligeclaredhat, in her experience, “guilty people
get an attorney But, after asidebaron the matter andt Cole’ssuggestion the Court strike the

comment instead and read the limiting instructtbe, Courtstruck thecommentandpermitted

defense couns#b re-directhisline of questioning (D. 162 at 943: 123.) The Court’s decision
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to strike the testimony had the effect of minimizing any prejudicial effect the commeiiavay
had on the jury.

The Courtalsomade the correct deasi to decline readinghe jury instruction, athe
instructionwasirrelevant tahe subject matter doos’impulsivedeclaration Specifically, he
witnesswasasked by defense counsel

Q. Judge, focusing you on the time in which your office made the decision to

seek the indictment against Mr. Cole, okathat’s what | want to focus

you on-- so, that would have been in March of 2009, correct? . . . . Okay,

Can you please explain to the jury what basis you believed that an

indictment should be sought against Mr. Cole?
Id. at 92:19. Cole argueshequestion was a subtle attempt to subvert the Court’s ruling on his
third motionin limine concerning probable causedde asserts Hoos’ testimomutlining the
evidence she believed justified his indientwassynonymous with Hoos expressing her opinion
that probable cause existed at the time of the indictn@nte again, the Court disagrees. The
Court’s ruling on Cole’s third motiom limine, stated, in part:

| think the witness can testify that at the timé etrelli (sic) could testify at the

time the case was they started the presentation of the case to the grand jury, |

think he could say that he believed at that time, based on the medical evidence

and everything else, that he believed at that time there was probable cause. But
after that, I'm not going to allow Petrelli (sic) or Jodi Hoos to say, fomgkea,

“At the time we asked the jury to deliberate and when they returned this

indictment, that there was probable cause.” | think thig has to make that

decision based on all the evidence that was presented.
(D. 146 at 74:13-75:8.)

The record demonstrates Hoos could not testify that, at thehergrand jury returnea
true bill of indictment, there was probable cause to indideCdhat issue was for the jury to
decide (SeeD. 151 at 20, 1 3.5he could testify, however, that at the time the cas@wmeasnted

to the grand jury, she believed there was sufficient information to seek an indicrhe record

also demonstrateSole’s counsel waited untihe witnesdinishedher narrative, and after she
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interjected a line abouhnocent people cooperating with avestigationbeforehe objected.
(D. 162 at 93:6.)

Finally, Cole had an opportunity to impeach the witness or to explore her statement
directly during recrosgxamination, which he didhy asking, “[Y]ou just went through kind of
a laundry list of considerations. | just want to ask you this final question: Youe sfiieght the
indictment of Steven Cole based on the investigation of Detective Meeks and the tioioimea
provided, correct?” (D. 162 at 99:H) Accordingly, the record fails to demstratedefense
counsel engaged in miscondbgtviolating the Court’s preliminary rulings on Cole’s invocation
of the Fifth Amendment and the grand jury’s determination of probable caheerecord also
fails to demonstrate the purportedsconducpreventedPlaintiff from fully and fairly presenting
his case at trialHis objectionon the matter is DENIED.

Regarding Cols argument thatlefense counseiolatedthe Court’spreliminary ruling
excludng evidenceof his underlyingguilt or innocence wking the liability phase of trial, &
Court findshe misinterpretds ruling on the issue The Courtexplained, “Plaintiff will not be
allowed to testify that he was found innocent of the underlying charges Hijrtbis Appellate
Court. However, Plaintiff may testify that he is innocent, and he was wrongfokecuted and
convicted.” (Minute Entry 04/10/2019.)Cole creatively interprets the Court’s rulingitder
that sincéhewas notallowedto testify he was exonerated by the Hiis Appellate CourtMeeks
was not permitted to croexamineheand his wife as to what happened in their home while they
babysathe victim. (D. 164 at :88.) Cole’sargumentequireshe Court to make an inference
where no logical connection can baade. Plaintiff also conspicuously omits the fact he failed
to object to all of the allegedcidents of misconduaturing trial. Accordingly, his objection on

the issue is waived and his motion on this ground is DENIED.
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Cole concludes the misconduct section of his Motion by arguing Meekated the
Court’s preliminary ruling barring reference teéhe offer by the victim’s motheto take a
polygraph examinatioduring the investigatianPrior to trial, Colesubmitted a motiom limine
titled “Bar Reference to Polygraph Examinations,” which argued:

[Plaintiff] was given a polygraph examination prior to the trial and it agpbat
Defendant seeks to refer to that polygraph as indicative of deception at the trial
Such evidence should be barred . . . . Further, admission of Defendant’s
interpretation of the polygraph results does not address the issue of probable cause
in this case. Defendant Meeks initiated the prosecution prior to the polygraph
examination. In fact, Defendant Meeks testified at his deposition that he was
unaware of whether Steven Cole took a polygraph examination. For these reasons,
any reference to polygraph examinations should be barred.

(D. 106 at 910.) Noticeably absent frorCole’s motion was reference to the polggh
examination the victim’s mother offered to take during the investigafithre injuryto her child.
Coleinsertedthe issue at the pretrial hearing, arguing:
With regard to two witnesses. The first oftke victim’s mother] In theresponse,
the Defendants state that one of the reasons they want to get in the polygraph
suppose in the liability phase is because Detective Meeks decided {hzd
victim’s motherjwas not involved in harming the child because she agreed to take
a polygraph.
(D. 146 at 97:16-22.) Defense counsehton to concede:
We don't have a problem witithe victim’s mother]saying, “l agreed to take a
polygraph,” that's fine. But then a law enforcement officer considering that as
proof of her innocenceés overly prejudicial. That the jury might think that a
polygraph has more weight than it does in a court of law.
Id. at 100:11-17 After consideringhearguments on the issue, the Court ruled:
| will allow [the mothelto testify that she offered take a polygraph. I will allow
[Meeks] to say that he based orithe mother’$ cooperation, didn’'t see her as a
serious suspect. | don’t want him to specifically say that hedretidner agreeing
to take a polygraph.

Id. at 101:8-13. The Court codified its ruling on the case docket, which read:

26



Plaintiff's Motion in Limine #13 is GRANTED IN PART AND DENIED IN
PART. [The victim's motherill be allowed to testify that she offered to take a
polygraph examination. Defendant Meeks will be allowed to testify thatd lmase
[her] cooperation, he did not consider her as a serious suspect. However,
Defendant Meeks will not be allowed to testifyat he relied on her offer to take

a polygraph as indicative of her innocence.

Minute Entry 04/10/20109.
Plaintiff now argues,

The Court granted Plaintiff's Motion . . to barany reference to polygraph
examinations. Despite the Court’s ruling, the Defense violated that order in
Defendant Meeks’s testimony when he refererjtiegl mother’sjwillingness to

take a polygraph . . . Plaintiff’'s counsel objected and asked for a sidebar . . . The
Court struck Defendant’s testimony abfher] “willingness to take a polygraph”

. . . This violated the Court’'s order on Motion in Limine #13 and created
prejudicial error.

(D. 164 at 18Yemphasis addedDespite Cole’sargument to the contrarijoweverthe record
demonstratesis argument lackgustification At trial, the following interaction occurred
between defense counsel and Meeks

Q. Do you remember how you set that interview up?

A. | had fthe victim’s mothgrcome to the police department.

Q. Why did you want her to come to the poliepdrtment?

A. | was bothered by the things that she said so | just wanted it to be there.

Q. Okay. And so tell me about that interviewbast you recall it.

A. There were several issues that | had witt, one being the text as well as the

issuethat McCubbins had just informed us. So, | mean, it wasnterview that

lasted about an hour and a half. | probably wasttie first time | would talk to

her, like everyone else, | was probably sickenimgbe. On this one, | probably

was not-- | mean, | wasn't aggressive or mean to her, but | wéigtla more

assertive in this ond.ike | said, we talked to her for about haur and a half.

When we actually got done withe interview, | recall we walked out of the room,

and it was-- | just -- she was offering to takde polygraph ever we use the

polygraph as aexample a lot of times to determine wheteemebody's being

honest. But some people just havéard time even lying about talking about a
polygraph. And that's worked very wdlldid this with her. She was very willing

27



to take a polygraph. And when | came out of the roibjust felt like she had told
us the truth on athese issu¢g

(D. 161 at 287:2288.9.) Defense counsel objected tas testimony, and the following
conversation took place during sidebar:

Defense Counsel #1: Your Honor, | believe thattimtion in limine was thdthe
victim’s mother]could say, | agreed to take a polygraph.

Defense Counsel #Right.

Defense Counsel #1: But this witness was barred $ayimg he factored that into
her credibility. Nowwe've got the jury thinking a polygraph adds todredibility
from a law enforcement agent.

THE COURT: Honestly, at this point | dordmember.

Plaintiff's Counsel | don't recall him saying that Hactored it in. | think he was
allowed to say thathe offered to take a polygraph, and I'm mowagond it right
now.

Defense Counsel #1: But I, | think if the courtreporter could read it back, |
think the liminemotion has been violated. | wikkpresent | desemember- and
this is a violation of the motian limine. I'm not saying anything abdebunsel]
buthe said we- | -- that-- the witness has juststified, | believe, that made her
sound credible.

THE COURT: Let's start with thiRoeseveryone agree that | said that it couldn't
be usedy -- in his testimony te- by him to say that hiactored that into probable
cause?

Plaintiff's Counsel: | think you did say that.

THE COURT: Okay. Then the secordhen thesecond thing is, What do we do
about it now? think he did basically- | think he didn't comeut and exactly say
that, but--

Plaintiff's Counsel: So, | thought he was skirting on the edge of that, so | wanted
to move him past itAnd that's what | was planning on doing right now.

DefenseCounsel #2: Could we move to strike thatell them to disregard that?
THE COURT: | can say to the jury that meference to a willingness to take the

polygraph,that that portion of his testimony is stricken, ahdy should not
consder it.
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DefenseCounsel #20kay.

Plaintiff's Counsel: Understood, Judge.

(D. 161 at 288:1290:5.) At the end of sidebar, the jury was instructed that the Court was
striking the portion of the witness’ testimony about her willingness toaakéygraph and that
they were not to consider itd. at 290:8-11.

As the record demonstrates, defense counsel didalate the Court’spreliminary ruling
whenMeekstestified that based ahe cooperationf the victim’s motherincluding her offer to
take a polygraph, he did not consider her a serious suspect. Additionally, any potejoiddt g
to Cole as a result of thestanonywas mitigated by the Court’s action striking the comment and
instructing the jury not to consider it. FinalMgeks’testimony did not prevei@olefrom fully
and fairly presenting his case at trial, including attempting to impeaehkson the cedibility
of the victim’s motheri@l. at 329:18335), and attempting to directly impeach the victim’s mother
on direct examination, (D. 161 at 126:2B). Accordingly, his Motion forNew Trial on this
ground of purported misconduct fails and his arguriseeDENIED.

Plaintiff's Motion for Leave to File Reply

On July 17, 2019, fifteen days afteefendanfiled hisresponse to Plaintiff €ombined
Motion, Plaintiff filed hisMotion for Leave toFile Reply and attachetiis reply. (D. 178.) In
his Motion, Plaintiff states héelieves his reply'is necessary to respond to several legal
arguments and factual assertions raised by Defendants in their [r]lesponsél aid the Court
in deciding Plaintiff's Motion.”Id. a 2. The Local Rules of thiBistrict dictatethat ‘[n]o reply
to the response is permitted without leave of Court.” CDRL7.1(B)(3).

The Seventh Circuit haslledthat the decision to grant or deny a motion for leave to file

a surreply is within theiscretion of theCourt Johnny Blastoff, Inc. v. L.A. Rams Football,,Co

29



188 F.3d 427, 439 (71@ir. 1999). Denial of a motion to file a surreply is appropriate “when the
movant has had the opportunity to thoroughly brief the issugsiv. Healthsystem Consortium

v. UnitedHealth Grp., In¢ 68 F. Supp. 3d 917, 922 (N.D. Ill. 2014hdthere is no need for a
surreply when “[e]ach brief in the sequence on the motion fairly responded to the agyument
the brief that preceded.it Franek v. Walmart t8res, Inc, 2009 WL 674269, at *19 n.14
(N.D. lll. Mar. 13, 2009). Typically, the Court does natllow the moving party to file a reply in
order to introduce new arguments that could have been included in the motion itself, ortto rehas
arguments made in the motioshefts v. PetrakidNo. 10cv-1104, 2011 WL 5930469, at *8
(C.D. Ill. Nov. 29, 2011).

The Court finds Plaintiff has hadore thanample opportunity to thoroughly brief the
issues. It also finds his reply attempts to introduce new arguments and evidence that could have
been included in his origihanotion (e.g., the fdieiture of judgment as a matter of law, viewing
the evidence in the light most favorable to the prevailing party when evaludirg &9 motion
plain error revie\y, and that heehashes the same argumdrgsnitially included in his request
for postirial relief (e.g., the exclusion of Dr. Burgess was in error, trial bifurcation was in erro
etc.).Accordingly, Plaintiff’'s Motion for Leave to File Reply is DENIED.

CONCLUSION

For the reasons swt herein, Plaintiff's[164] Combined Motion for Judgment as a
Matter of LawandMotion for New Trial and [178] Motion for Leave to File Repise DENIED

This case remains CLOSED.

ENTERED this24th day of September 2019.

s/ Michael M. Mihm
Michael M. Mihm
United States District Judge
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