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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OFILLINOIS

CELLCO PARTNERSHIP d/b/a
VERIZON WIRELESS,

Plaintiff,

V. Case N016-1337
CITY OF PEORIA, CITY OF
PEORIA ZONING BOARD OF
APPEALS, and CITY OF PEORIA
SITE PLAN REVIEWBOARD,

N N N N N N N N N N N N N

Defendants

ORDERAND OPINION

This matter is now before the Court on Defendants’ Motiontd}ismiss or Strike
Plaintiff’'s Amended Complaintand Plaintiff’'s Motion [27] Requesting Judicial Notice. For the
reasons set forth belo@efendantsMotion [14]is DENIED, and Plaintiff’s Motion [27] is
GRANTED in part and DENIED in part.

BACKGROUND

The Plaintiff in this action is Cellco Partnership, who does business as Véfimass
(“Verizon”). Defendants are the City of Peoria, the City of Peoria Zonoaydof Appeals
(“ZBA”), and the City of Peoria Site Plan Review Board (“SPRB”). Forgtrposes of this
Order, the Defendants will be referred to collectively as “the City.” Ptigdeefore theCourt
are Defendants’ Motion to Dismiss (Doc. 14) and Plaintiff’'s Motion to RequestiduNitice
(Doc. 27).In the Amended Complaiftyerizonallegesthat the City of Peoria’s denial of its

application violated 8 332(c)(7)(B)(iii). That subsection provides:

1 The Amended Complaint is document number 12 on the docket. However, béseabeadings on the Amended
Complaint and exhibits correspond with document number 11 (Plaimiéftson to Amend Complaint), the Court’s
opinion will cite to document 11 and #xhibits.
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(i) Any decision by a State or local government or instrumentality thereof to
deny a request to place, construct, or modify personal wirstegce
facilities shall be in writing and supported by substantial evidence contained
in a written record.
47 U.S.C. § 332.
A. The Linn Street Property

The following facts are taken from Vean’s Amended Complaint (Doc. 12) and the
attached exhibits. In 2016, Verizon sought to address gaps in its wireless colarggbea
Knoxville Avenue commercial corridor. See Doc. 11-6, at 3-4 (coverage maps). This can b
accomplished in two ways: building a new tower, or by locatiegequipment on existing
structures (“cdocation”). Based on the findings of Verizon’s radio frequency engineers,
Verizon identified a property at 2112 N. Linn Street in Peoria, lllinois as thédoasion to
address its coverage gaps.

David Patch ighe owner of the Linn Street property, which is a 60’ tall 32-unit
apartment building. The building is zoned “R-6 (Multi-Family Residential).” Jimeounding
properties are mixed use—the parcel abutting the southern and eastern propeotythine.inn
Street property is zoned “G-(General Commercial)” and the parcels north and west of the
building are zoned “R+ (Single Family Residential).” See Doc.-11zoning map). The Linn
Street property owner authorized Verizon to use the building to install Verizon’s ptbpos
wireless communications facility upon obtaining the necessary approvals ftnuctina. The
proposed co-location site would consist of nine antennas and ancillary equipmeletimstdhe

roof of the building, elevated equipment cabsnand a generator for emergency power located

on the ground. See Doc. 11-8 (“before and after” photographs).



B. The City’s Ordinance
The City's Zoning Ordinance regulates wireless telecommunications facieesDoc.
11-2 (Article 3 of Zoning Ordinance). Therefore, Verizon is required to obtain @aaSpse
Permit from the City unless it qualifies for an exemption under 8§ 3.3(b)(2), which povide
(g) Colocation on existing towers or other structures. The City, as opposed to the
construction of a new tower, shall prefer locating on existing towers or other
structures. The City shall encourage such use by permitting collocations,
which results in a height increase of less than ten (10) percent of the existing
support structure, subject to administrative review. Only one administrative
approval may be granted for a height increase not to exceed ten (10) percent.
Such shared use shall consist only of the minimum Antenna Array
technologically required to provide service primarily and essentiallymwithi
the City, to the extent practicable, unless good cause is shown.
CiTy OF PEORIA ORDINANCE, 8§ 3.3(b)(2)(g), Doc. 11-4, at 2.
C. The Special Use Application
Initially, Verizon sought to place the antennas above the existing penthouse, whidh woul
have increased the building’s height from 60 feet to 70 feet. Thus, the exception above did not
apply, and Verizon was required to obtain a Special Use Permit. On January 27, 2016, &/erizon’
agent, Insite, Inc. submitted a Special Use Application (“SUA”) to thg<Lsite Plan Review
Board (“SPRB”) for the proposed wireless communications facility altithe Street property.
Docs. 11-9, 11-10 (original submission). On February 22, 2016, Verizon provided a Priority
Letter to the SPRB explaining why other potential buildings were insuffiadotation or
height to effectively address the coverage gap. See D2 {Rriorily Letter). The same day,

the City’s staff notified Verizon via email that it intended to recommend a dervarafon’s

Linn Street SUA due to concerns over the antennas’ proposed installation height.

2 For simplicity, the Countefersto Insite as Verizon throughout thigder.

3



On March 15, 2016, the SPRB informed Verizon via éthat it would recommend
approval of the SUA if Verizon relocated the antennas from the west (Linn)Sickebf the
building to the south side. Doc. 11-15. Verizon submitted revised site plans with the
recommended change, and on April 4, 2016 the SPRB recommended approval of the SUA, with
certain conditions, to the Planning and Zoning (“P&Z”) Commission. Doc. 11-18, at 3.

On April 7, 2016, the P&Z Commission considered Verizon’s SUA and held a public
hearing, which no members of the public (other than Verizon and the property owner)Sgmk
Doc. 11-19 (minutes from P&Z proceeding). The Commission removed some of the SPRB’s
building and property maintenance conditions and recommended that the City Council approve
Verizon’s SUA.ID. On April 13, 2016, Verizon submitted revised site plans to the SPRB
reflecting the requirements and conditions the Commission identified. Howevspribd4 and
15, the SPRB informed Verizon that it would recommend denial of the SUA unless Verizon
reinstated the conditions removed by the P&Z Commission. Verizon reinstated theaosndi
and resubmitted the SUA on April 19, 2016.

Verizon presented the matter to the City Council on April 26, 2016. Councilman Grayeb
opened the floor for public comment, where Heart of Peagigitborhood Association
President, Thomas Wester, spokee minutes from that meeting are at the heart of this dispute
and are reflected in their entirety below, beginning with Mr. Wester'sremts.

Mr. Thomas Wester, President of the Heart of Peoria Neighborhood Association,

said he and his neighbors worked hard to restore the quality of life within that

neighborhood and he voiced his concern regarding the installation of the facility.

He said there were no issues of lack of cell service in the arédheandighbors

did not want to see a wireless facility in the neighborhood. He asked the Council

to deny the request for the Special Use.

Council Member Grayeb said he was certain Verizon would find another location,

which would not be damaging to a fragile neighborhood, and he moved to deny
the request to adopt Ordinance A or the Recommendation of Staff to Adopt



Ordinance B, approving a Special Use for a wireless communicationyféailit
the property located at 2112 N. Linn Street, Peoria, IL; seconded by Council
Member Jensen.

Discussions were held regarding the impact this facility would have on the
neighborhood, and Mr. Wester remarked that the neighborhood was not a
commercial neighborhood stating it would take away from the neighborhood's
vibrancy.

Council Member Grayeb said the height of the facility would exceed what could
be approved administratively. He said the facility would be visible and did not
belong in a residential neighborhood. He voiced his disapproval of this item, and
he asked Council to deny the item as outlined.

In response to Council Member Akeson's question on what would happen should
this item be denied, Ms. Groark said Verizon would come back to look for a new
location.

Council Member Montelongo inquired whether the City had a policy for cell
towers or facilities in commercial and residential areas.

Community Development Director Black said the City Code had a list of

priorities from high to low in terms of location for cell towers and cell serviee. H
said the Code did not necessarily break dtvenlocation in terms of residential

or commercial. He said the intent of the Code was to put an antennae on top of an
existing structure. He said if that was not available, then a new tower would be
erected.

Council Member Montelongo inquired whether a policy and a process could be
established in order to eliminate City Council input and to let policy drive the
decision.

Mayor Ardis said Verizon would come back in a week with another location. He
said he would defer to the District Council Member in support of his
neighborhood association.

In response to the issues identified by Council Member Akeson, Council Member
Grayeb remarked that the property owners recently met with Direcok Bb
address those issues.

Motion to DENY the request to adopt Ordinance A or the Recommendation of
Staff to Adopt Ordinance B, approving a Special Use for a wireless
communication facility for the property located at 2112 N. Linn Street, Peoria, IL
was approved by roll call vote.

Yeas: Akeson, Grayeb, Jensen, Johnson, Montelongo, Moore, Riggenbach,
Ruckriegel, Spain, Turner, Mayor Ardis - 11;



Nays: None.

Doc. 11-21, at 11-13.

D. Verizon’s Subsequent Application to the SPRB

Following the denial of the SUA, Verizon revised its site plans by lowenm@mtennas’
proposed installation height from 65 feet to 60 feet. Under Verizon’s revised sit@@lan t
antennas would not exceed the building’s height. Thus, the proposed use would fall under the
City Ordinance’s § 3.3(b)(2)(g) exemption for co-locations, whiels-epposed to a Special Use
Permit—only required administrative approval. On May 24, 2016, Verizon submitted its
Building Permit Application (“BPA”) to the SPRB. See Docs. 11-22, 11-23 (BPA). PiRBS
disapproved Verizon’s BPA in a comment on June 8, 2016eiftwety of the SPRB’s denial
states:

Appendix B, Article 3.3.d.(1).(b), states that the City may disapprove an

application that is in ‘conflict with the historic nature or character of a

neighborhood or historical district’. The Site Plan Review Boancetbee defers

to the action taken by the City Council that the proposed wireless communication

facility is not compatible with the residential character of the neighborhabd a

disapproves this request. Per Section 2.7 of the Land Development Code, this

decision can be appealed to the Zoning Board of Appeals within thirty (30) days

of the date of determination.

Doc. 11-26.

On June 23, 2016, upon receiving notice that Verizon intended to appeal the SPRB’s
denial, Councilman Grayeb emailed Insite’s represgere at 1:37 a.m. with the following
message:

| thought the people and their representatives made it clear that the Linasite w

inimical to the best interests of a fragile RESIDENTIAL neighborhood in the

heart of our City. If you go forward with this ZBA appeal, and it is your right to

do so, your invitation to speak to the people of University East NA may be

effectively withdrawn. 1 will in all likelihood be handicapped in getting asleai

you will like there. The Main Street Corridor sits right nexain equally
vulnerable area. | can try and was willing to try. But you need to reassess your



company's confrontational mode and recognize how counterproductive your

response could be. This will set the stage for many battles ahead whichiare not

the lest interests of Verizon or the City of Peoria. Make no mistake will

protect our fragile neighborhoods and fight if you fail to respect our constituents

and continued viability of our residential neighborhoods. We are familiar with the

regulatory rule and also the rights we have as a City. Feel free to contact me as to

your intent in view of this communique. Why come speak if you are really not

going to respect our input? This will be a waste of time for all. | remain optimistic

that we can work togeér to help Verizon do work in our great City and in my

district. | can be a formidable ally for you and prefer to enact that rgieah

half a chance. Best wishes, Kathleen. You know | hold you in very high esteem.

Doc. 11-28, at 1-2.

E. Verizon’s Apeal of the SPRB’s Decision to the ZBA.

On July 7, 2016, Verizon appealed the SPRB’s June 8, 2016 denial of the BPA to the
Zoning Board of Appeals (“ZBA”). On July 15, 2016, Councilman Grayeb authored a post on his
Facebook page stating that the FCC’dglines generally disfavor locating cell towers in
residential areas, guaranteeing “that more telecommunications siting seqeestcoming,” and
stating that although he recognized the need for striking a balance, “itOillidppen when
they callouslydisregard my constituents’ reasonable and lawfully protected rights.” Herfurt
noted that “Verizon Wireless in particular needs a lesson in respect for theuogyit serves.”

See Doc. 1130.

On August 3, 2016, the SPRB recommended that the ZBA uphold its June 8 denial of
Verizon’s BPA. Docs. 11-29 through 11-31. According to Verizon, the SPRB’s recommendation
only contained Verizon’s submissions for the Special Use Application, not the Builelingt P
Application. Verizon also contends that the SPRiB€l to mention its prior recommendation to
approve Verizon’s SUA. Thus, on August 10, 2016, Verizon requested that the SPRB revise the
“Background” section of its recommendation to the ZBA. Doc. 11-34. After the S&fR&ed,

Verizon orally informed the ZBA at the August 11, 2016 hearing of the facts iatthe [The



ZBA, by voice vote, unanimously voted to deny Verizon’s appeal 6-0. Verizon allegjeastioh
the filing of this case, the ZBA has not provided Verizon with its decision in writijhas not
provided Verizon with a copy of the final version of the minutes from the heaeefd&. 11-
35 (Draft Minutes)
L EGAL STANDARD

Courts have traditionally held that a complaint should not be dismissed unless isappear
from the pleadings that the plaintiff could prove no set of facts in support of harwehach
would entitle her to relielSeeConley v. Gibson355 U.S. 41 (1957¥5ould v. Artisoft, InG.1
F.3d 544, 548 (7th Cir. 1993). Rather, a complaint should be construed broadly and liberally in
conformity with the mandate in the Federal Rules of Civil Procedure 8(e). kently, the
Supreme Court has phrased this standard as requiring a showing sufficierse‘i mght to
relief beyond a speculative ldveBell Atlantic Corp. v. TwombJy127 S. Ct. 1955, 1965 (2007).
The claim for relief must be “plausible on its fackel’; Ashcroft v. Igbgl129 S. Ct. 1937, 1953
(2009). For purposes of a motion to dismiss, the complaint is construed in the light most
favorable to the plaintiff and alvell-pleaded factual allegations are taken as #il@ight v.
Oliver, 510 U.S. 266, 268 (1994jtishon v. King & Spaldingd67 U.S. 69 (1984);anigan v.
Village of East Hazel Crest10 F.3d 467 (7th Cir. 199W).C.M. Partners, Inc. v. Andrews-
Bartlett & Assoc., InG.62 F.3d 967, 969 (7th Cir. 199%arly v. Bankers Life & Cas. C®59
F.2d 75 (7th Cir. 1992).

ANALYSIS
1. DefendantsMotion to Dismiss
Verizon’s Amended Complaint alleges that the City violated § 332(c)(7)(B)&sed on

the following: (1) The lay opinion of the President of an adjacent Neighborhood Association that



he was unaware of any coverage issues constitutes the only evidence on recongdjopposi
Verizon’'s demonstrated need; (2) The Zoning Ordinance states that theg@zty pr
communications facilities be installed on existing structures rather than nevgt¢8ydbespite
Verizon’s good faith participation in “unwieldy, highly irregular, and esteanging procedure(s]
to obtain the City’s approval of its applications” and “repeated reports bys@itgfessional
planning staff that Verizon’s applications met all requirements, Verizon’siBgiermit
Application was denied without any proper or supportable findings based upon substantial
evidence contained in a written recdrdoc. 11, at 16-17 (Amended Complaint). Verizon
further alleges that, “the SPRB’s election to ‘defer’ to a prior denial bZityeof a different
application constituted an abandonment of the SPRB’s duty to administratively késinon’s
Linn St. Building Permit Application submitted on May 24, 2016.”

DefendantsMotion to Dismissargues that “[t}he instant action before this Court is the
Site Plan Board and Zoning Board of Appeals order,” and because the City Coumsisrde
was not timely appealed “cannot be judicially reviewed by this Court.” Doc. 15, at 2
(Memorandum in Support). Thus, Defendants argue that “Verizon’s Amended Complaint must
be dismissed because Verizon improperly attempts to have this Court revieisReiyi
Council’s order on April 26, 20161d. Alternatively, Defendants move to strike all portions of
Verizon’'s Amended Complaint that pertain to actions outside the scope of the adtneistr
proceeding before the SPRB and appeal before the ZBA. Specifically, Defeadamets

Verizon in its Amended Complaint delves into immaterial and prejudicial

information from its special use application that was denied by the City of

Peoria’s City Council on April 26, 2016. Verizon’s factual allegations contained

in paragraphs 26-28 and 34-57 along with Exhibits D through S pertain to

Verizon’s first process that ultimately lead to the City Council’s denial of

Verizon’s special use application on April 26, 2016, are not only extraneous to the

second and wholly separate process that Verizon undertook seeking
administrative approval of the application for zoning and building certificates for



the wireless telecommunication system on the Linn St. property, but also

prejudicial to the Defendants. Examples of extraneous and prejudicial exhibits

include Facebook postings and emails sent by the district City Council member

Charles Grayeb. (Exhibits X, Y, and Z).

Doc. 15, at 6.

Defendants’ motion must be denied for multiple reasons. First, Defendants’estgiom
dismissal isnisplaced. The City clms that because only one of two decisions were timely
appealed, the entire Amended Complaint must be dismissed. Yet Rule 12(b)(6) deals wit
dismissal otlaims and the City admits that Verizon’s first claim is a challenge to the ZBA’s
order, whichit timely appealedTherefore, Verizon has adequately stated a claim upon which
relief may be grante®econd, the Court granted Verizon’s motion to file the administrative
record—over the City’s objection—before the City moved to dismiss. Thus, the City'sargu
regarding the proper scope of the administrative record has already bedereohand denied.
SeeText OrderMarch 17, 2017. Third, because the ZBA’s denial was predicated on deference to
the City Council’s earlier denial of Verizon’s SUA, the reasons underli@gtior denial are
relevantto and properly part of the administrative record.

The City’s alternative request to strike also lacks merit. The contention thatahe
processes were “wholly separate” fails for the same reasicnlated abve—the ZBA'’s denial
was predicated on deference to the City Council’s earlier denial of Verizo&sFBnally, the
City’s argument about Grayeb’s email and Facebook post being extraneous aditipie]
would likely have merit, but for the fact thiaie City’'s memorandum to the ZBA, which includes

these statements, is part of the admiatste record. See Doc. 17, at 7 (Verizon’s Resp. to Defs.

Mot.), Doc. 12-29 (the City’'s Memorandum). Accordingly, the City’s moisotkenied.
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2. Plaintiffs Motion Requesting Judicial Notice

On May 1, 2017, Verizon filed a motion (Doc. 27) and affidavit (Doc. 2&dyesing
thatthe Court take judiclanotice of the followingexhibitsunder Federal Rule of Evidence 201
(1) The Federal @nmunications Commigsn 911 Wireless Services Guide;

(2) The City of Peoriss Telecommunications Ordinance;

(3) Article 2.13 of the City of Peoris. Zoning Ordinance;

(4) The City of Peorias City Council District Map;

(5) The City of Peoria Zoning Map;

(6) Section 2.3 of the City of Peoria’s Zoning Ordinance;

(7) Aerial Map of 2112-2118 N. Linn Street, Peoria, IL;

(8) City of Peoria Neighborhood Map and Boundaries;

(9) City of PeoriaHistoricalMap.

Docs. 27-2 through 27-10.

Defendantgio not object to the Court taking judicial noticeGify of Peorias
Telecommunications Ordinance (Doc-2); Section 2.13 of the City of Peors&Zoning
Ordinance (Doc. 24), and Section 2.3 of theity of Peorigs Zoning Ordinance (Doc. 27%7
Therefore, the Court will tak@dicial notice of the uncontested exhibits.

Defendantsask the Court to strikine Rosenthal Affidavit (Doc. 27-1) because,
“[bleyond the mere fact that Mr. Rosenthal is an attorney who visited the varibsgeseand
downloaded contents from them, there is nothing in Mr. Rosesttedlaration that would
indicate that he has personal knowledge on the accuracy of the documents #uat pamports
them to be.” Doc. 28, at 3. Because the Rosenthal Declaration is submitted in support of the
various exhibits Verizon requests the Court judicially notice, the @allirexamine the exhibits
individually rather than striking portions of the declaration in support.

First, Defendants object to the FCC 911 Wireless Service Guide, sthies that[t]he

number of 911 calls placed by people using wireless phones has sighjifiocareased in recent

years.lt is estimated that about 70 percent of 911 calls are placed from wireless phones, and that
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percentage is growingDoc. 27-2.Defendants argue th&verizon s request for judial notice

of blanket statemats contained in the consumer guide should be denied because judicial notice
is properonly when the matter iseyondreasonable controversy.” Doc. 28, aBécause the
exhibitis already part of Verizds Amended Complaint, the Court will not take judiciatice

of the facts contained therein. Rather, udinties willhave theopportunity to argue about the
accuracy and relevance of the F@&umentn their summaryudgment briefs.

Defendantslsoobject to the @y of Peorias City Council District Map (Doc. 25).
Specifically, Defedants point to Shannon Techie, a Senior Urban Planner with 9 years of
experiencewho submitted an affidavit (Doc. 2B-stating that the District Map is an outdated
redistricting map that was not current2@16. Because aeasonable dispute exists as to the
accuracy of the documernhe Courtwill not take judicial notice of it at this time.

Defendants further object to the City of Peoria Zoning Map (Do&)2¥he Techie
Affidavit asserts that the map is from 2009 and was not current and accurate in 2016. For the
same reasons, the Codeclines to take judicial notice of this exhibit.

Defendants object to the Google Aerial Map of the Linn Street Property PeR)
because foan overlay showing the distance between the Linn Street property and another
building. The distance between two buildings is a fact ttat ‘be accuratelgnd readily
determined from sources whose accuracy cannot reasonably be questioned.” Fed. R. Evid.
201(b)(2). Indeed, Defendants do not actually questioadberacy othe measurement.
Accordingly, the Court will take judicial notice tiie Google Aerial map.

Defendants object to the City of Peoria Neighborhood Map (Doc. 27-9) because the

Techie Affidavit asserts that the exhib@ntains incorrect boundaries. Because the accuracy of
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the mapis reasonably questioned, the Court declines to take judicial notice exhibit at this
time.

Finally, Defendants object to the City of Peoria Historic Districts Maplaandmarks
(Doc. 27-10). The Techie Affidavit statdbat the map is correct, but the landmark information is
not. Because the accuracy of teehibit is reasonably questioned, the Court declines to take
judicial notice of the exhibit at this tim¥erizoris Motion Requesting Judicial Notice is granted

as toDocs. 27-3, 27-427-7, and 27-8.

CONCLUSION
For the reaons stated abovBefendants’ Motion [14] to Dismiss or Strike Plaintiff’s
Amended Complains DENIED, andPlaintiff’s Motion [27] Requesting Judicial Notic®

GRANTED in part and DENIED in part.

Signed on this 1t& day ofMay, 2017.

s/ James E. Shadid
James E. Shadid
Chief United States District Judge
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