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INTHE
UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
PEORIA DIVISION

CLARENCE POWELL
Plaintiff,

V. Case No1:16cv-01452JESJEH

ILLINOIS DEPARTMENT OF
CORRECTIONS

Defendant.

Order
Before the Court ishe Defendantllinois Department of Correctiong* IDOC”), Motion

to Dismiss for Failure to State a Claim (D.)24ndthe Plaintiff, Clarence Powell's, Response.
(D. 29). The Defendant has also provided a supporting memorandum. (D. 25). For the reasons
statedjnfra, the Defendans motionis GRANTED IN PART andENIED IN PART.

BACKGROUND
In April 2016, the Plaintiff filed his Complaint againsthe Defendant. (D. 1). His

Amended Complaint, filed the following day, included the following counts: Cottarassment
pursuant to Title VII of the 1964 Civil Rights Act, as amended, 42 U.S.C. § 20qU€&ift VII")
and42 U.S.C. 8§ 198('Section 1987); Count II, Disparate Treatment Under Title VIl and Section

1981; and Count lJIRetaliation Under Title VII.(D. 5 at pp. 2224). The Plaintiff has since

1 Citations to the Docket in this case are abbreviated as “D. __.”
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concededhat his section 1981 claims are barred by the Eleventh Amendment and “voluntaril
dismiss[es] those claims.” (D. 29 at pg. Zhus, the Plaintiff's remaining claims a&Retaliation
Disparate Treatment, and HarassmémbughtexclusivelyunderTitle VII.

The Plaintiff filed an Equal Employment Opportunity CommissitHOC') charge on
November 24, 2015 alleging the Defendatialy discriminated against hinm violation of Title
VII. (D. 25-1). In the particulars, he state¢holly as follows:

| began my employment with Respondent on or about November 8, 1999. My

current position is Correctional Officer. During my employment | wasestdxl

to continuous racial harassment and disciplined, while otheBfamk employees

were not disciplined.

| believe | have been discriminated against based on my race, Black, in violation of
Title VII of the Civil Rights Act of 1964, as amended.

Id. Thecharge formEEOC Form 5, has multiple boxes for petitioners to allege the basis for their
discriminaton charge Retalation wasone of the optionsen the form The Plaintiffonly marked
the box for raceliscrimination Id.

In the PlaintiffsAmended Complaintheallegal a multitude offactshe claimspertainto

hisracebased harassmeuisparate treatment, and retaliattpnthe Defendant betweef@6 and
2015 while havas a correctional officer at Defendant’s Pontiac Correctional Fa¢H@F). (D.
5). ThePlaintiff stateghat he is an Africatmerican and thaseveral of hisuperiorsat IDOC
violated his rights undemter alia, Title VII. He named the followingpecificPCF employeeas
defendats: “Lieutenant Duane Beal, Lieutenant Benny Dallas, Lieutenant Eugene Mgschi
Lieutenant Shawn Holmes, Major James BlackardpMausan Prentice, Superintendent Michael
Melvin, Warden Guy Pierceand Warden Randy Pfister[.Jd. at pg. 2.

The Plaintiff describesseverd eventsduring his time as an employee at P@Fhis

Amended Complaint. Helaimshis allegationsll support higndividual claims of harassment,



disparate treatment, and retaliation. In particular, he claimd:i¢lijenantBeal threatened to
lynch him; (2)Lieutenantsviasching andDallasharassed him repeatedly, and eventually retaliated
against him foreporting them; (3) Masching continuelharass him foreporing his behavior

to IDOC authorities; (4) Masching authored gra$teda mockmemorandum withhe Plaintiff's
pictureon itanda racial slur; (5puperintenderi¥lelvin discriminated against him by disciplining
him for taking leae which he was entitled to take under the Family Medical LeavefAt393
(“FMLA”) 29 U.S.C. § 2612; and (6)e harassment against him is part of Bd¥bader scheme

to intentionally discriminate again&frican-American correctional officers(D. 5).

First, the Plaintiffalleges thain January 2014, while Beal was his directewysor, Beal
told him“he would ‘slap the lkack off [the Plaintiff's] face’ and that he would ‘hang [tHaiRtiff]
from an oak tree.”’ld. at py. 4. The Plaintiff also claimBeal consistently madbeeseand other
similar comments$o himfrom January 2013 until January 2014. The Plaintiff eventually reported
Beal to IDOC'’s Office of Affirmative Action“©OAA™). His complaint was substantiated and
IDOC suspended Beal for 20 days.

The Plaintiffalsoalleges that throughout 2006, Dallas and Maschiageatedly made
derogatory remarks about [his] race in his presentmk.at pg. 6. The Plaintifassertghat after
he reported Dallas and Maschit@ythe OOAAfor their remarks, they retaliated against him
“mid-2007” by assigning him to a unit where inmatesre allowed to smokexacerbating his
asthma.ld. at pg. 8. Months later, smoking was banned in the facility.

According to the Plaintiff, however, Masching continued to make racially demygat
remarks to him. The Plaintiff says heregularly repored Maschingfor his behavior through
IDOC'’s proper channels the “late spring and summef 2015,” but his reports resulted in no

discipline and actually intensified Maschindiarassment efforts.ld. at pg. 9. Masching’'s



harassment allegedly involved hiding the Plaintiff's work equipment andardgiollowing him
in a “hypervigilant[]” manner that was intended to intimidate hital. at pg. 10. The Plaintiff
also alleges Masching retaliated against him “for several ,y@atading 2015 by “giving him
negative performance evaluations even though [his] work at IDOC wassawegptional.” Id.
at pg. 12.

In response to the Plaintifeporing Masching’sbehavior,he claims Masching filed a
“fals€’ reportagainst himn August 2015, irwhich heimplicatedthe Plaintiff for being found “in
a relaxed positichwhile on duty Id. at pg. 11.Major Blackard and Major Prentice conducted an
Employee Review HearindERH") to assess Masching'sport The Plaintiff presented evidence
at the hearinguggestinghat he was either about to make a phone cdibdrjust completed one
at the time he was accused of bein@ irelaxed positionThe ERH concluded that the Plaintiff
violated IDOC regulations by being in a relaxed position, as alleged, and suspended dnm
day. According to hePlaintiff, hissuspension was later o#sded. The Plaintiff also allegethat
sometime in 2014, correctional officer Thomas Scott told him that he heard Maschiregczayd
“predict how long a black CO would stick around before resigning” once he was a@ssihg
them. Id. at pg. 12.

Next, the Plaintiff alleges thah September 201there was a fake memorandum posted in
a common area at PCAHhe memorandum was printed on official IDOC letterhead, the Plaintiff's
official IDOC identification photograph was printed on it, and there was a handwnmite that
said “fucking nigger” with an arrow drawn from the phrase to the Plaintiff's photograph. T
memorandum also purported that, per the warden, the Plaintiff was not allowed omilsepre
on September 23, 2015. Legitimatemorandumsef this kind, minugacial insuls and profanity,

are commoly postedto renind on duty supervisors when specgitaff membersare suspended.



The Plaintiff reported thiEake memorandunmmediatelyafter he removed from the wall
and madénimselfa cqy of it. The matter was investigatdaltit wasnever determined who was
responsible for creating and posting the fake memorandtime. Plaintiff stated thd¥lasching
was present, as an-olity supervisor, whehefound the memoranduntle alsoclaimsthatonly
supervisors can access official IDOC letterhead and identificatioogaqmhs.

Plaintiff further asserts thardm approximately September 2013 to February 2014,
Superintendentelvin disciplined himfor taking time off of work. Thélaintiff claimsthe time
he tookoff was approved by virtue @n “FMLA notice” approved by state of Illinois FMLA
coordinatoy which he provided to Melvinld. at pg. 15.According to the PlaintifiWardenPierce
eventually prevented Melviftom disciplining himand these incidents were expunged fium
record. Id. at pg. 16.

Finally, the Plaintiffalso claims Masching, Blackard, and Prentice subjected him to “false
discipline” which was “motivated by animus toward [him] due to his rand,also constituted
retaliation for [his] complaints against white management for the racial discriminatidn
harassment directed at him at Pontia@®’ 5 at pg. 12). This is part of his broader argument that
PCF is attempting to force Africalamerican correctional officers to quiteir jobs. He alleges
they collaborated in their efforts, which “reveals how thewdlite, uppeflevel management
systematically refuses to discipline and, thus, authorizes and encouragefasssment and
discrimination at Pontiac.” (D. 5 at pg. 12The Plantiff also makeseveral general allegations
about the disparate treatment that Afrigemericans receive atdF in comparisorio their white
counterparts in termsf promotion, disciplinary treatment, and approvalvacation Id. at pg.
16-21. He also said that he complained to management “repeatedly” about the regulanase of

slurs by white supervisors at PCFhe Plaintiff cites no specific instances in this section of his



AmendedComplaint whee he personally suffered as a result of the discrepancies he complains
about. The Plaintiff concedes, however, that he is not bringing ctainamyone else’s behalf.
(D. 29 at pg. 15).

In February 2017, the Defendafiied a Motion to Dismis the Plaintiff's Amended
Complaint, pursuant to Federal Rule of Civil Procedure 12(b)(6). (D. 24). The Defanglaed,
inter alia, thatthe Plaintiffs AmendedComplaintfailed to state claisiupn which relief carbe
granted. Specifically, as it pertain® the Plaintiff'sTitle VIl counts, the Defendaargues: (1)
the Plaintiff's retaliation claims should be dismissed because he failed tolprexeaust them;
(2) the Plaintiff's disparate treatment claistsould be dismissed because he does not alege
actionable adverse employment action within Title VII's 300 day statute of lim&tamd (3) the
Plaintiff's harassment claim should also be dismissed as it is barred by the\36tatdée of
limitations. (D. 24 at pg. 3).

L EGAL STANDARD
In reviewing the Defendaist Motion to Dismiss pursuant to Federal Rule of Civil

Procedure 12(b)(6), the Court accepts the Plaintiff's factual allegati®risue. Erickson v.
Pardus 551 U.S. 89, 94 (2007). Allegations stated in the form of legal conclusions, however, are
insufficient to survive a motion to dismis$AcReynolds v. Merrill Lynch & Co., Inc694 F.3d

873, 885 (7th Cir. 2012). A complaint must contain a short and plain statement of the plaintiff's
claim, sufficient to show entitlement toiefland to notify the defendants of the allegations against
them. Fed. R. Civ. P. 8(a)(Bell Atl. Corp. v. Twombly550 U.S. 544, 5557 (2007). This
standard is met if the plaintiff describes in sufficient factual detaughto suggest a right to
relief beyond a speculative leveld.; Ashcroft v. Igbal 556 U.S. 662, 678 (2009EEOC v.

Concentra Health Srvs496 F.3d 773, 776 (7th Cir. 2007).



More specifically, a complaint must go beyond “mere labels and conclugmeshtain
“enough to rase the right to relief above the speculative leveh&S Holdings, LLCv. Cont’l
Cas. Co, 697 F.3d 534, 5338 (7th Cir. 2012). In short, “the plaintiff must give enough details
about the subjeanatter of the case to present a story that holds together. In other words, the court
will ask itselfcouldthese things have happened, didithey happen.”"Swanson v. Citibank, N.A.
614 F.3d 400, 404 (7th Cir. 2010) (emphasis in original).

ANALYSIS
A

First, the Court addresses the Defendant’s argument that the Plaintiff'¥[T tégaliation
claim should be dismissed. (D. 25 at pf7.)5 The Defendant asserts that this coisinsufficient
because the Plaintiff did not file an EEOC chaadjeging retaliation and thereforéiled to
properly exhaust his administrative remedies as requickdThe Plaintiff respondby arguing
thatthe Defendant’pointon this issuégmpermissibly relies on a document outside ofAnizended
Complaint, his owrEEOC charge (D. 29 at pg. 8).He asserts thahe Defendant’s reliance on
the charge is “entirely improper as a matter of lad.”at pg. 8

Indeedthe Plaintiff did not attach hEEOC chargéo hisAmendedComplaint, but he did
reference itherein (D. 5 at pg. 3). The Defendaaitached the Plaintiffs EEOC charge to its
Motion to Dismiss. (D. 28). As a general rule, motions to dismiss brought pursuant to Federal
Rule of Civil Procedure 12(b) are limited to factual allegations containée icomplaint and the
attachedexhibits. SeeFed. R. Civ. P. 12(d) (documents outside the complaint may not be
considered without converting the motion to dismiss into a motion for summary judgrhbat)
Seventh Circuit, howevehas alreadyfound the Platiff's argumententirely without merit.

Adams v. City of Indianapolig42 F.3d 720, 729 {7Cir. 2014) (callingthis precise argument



“frivolous”). Accordingly, the Court considers the Plaintiff's EEOC ¢ain assessinthe
Defendant’s Notion.

Plaintiffs aregenerallylimited to bringing Title VIl claims against a defendant which were
either (1) included in theiprior EEOC chargesor (2) are similar to or reasonably relatexthe
allegations from the charge and growing out those allegatidos v. Office of the Chief Judge
of the Circuit Court of Cook Count04 F.3d 826, 8332 (7th Cir. 2015)Cheek v. Western &
Southern Life Ins. Cp31 F.3d 497, 30(7th Cir. 1994).The latter criteria is satisfied when “there
is a reasonable relationship between the allegations in the charge andhterctae complaint,
and the claim in the complaint can reasonably be expected to grow out of &nhilEStigation
of the allegatias in the charge.td. At a minimum, this requires that the charge and the complaint
describe the same conduct and implicate the same individdd&enzie v. lllinois Dep't of
Transp, 92 F.3d 473, 481 (7th Cir. 1996).

As discussed aboythe Plaintiff did not check the box to allege retaliation on his EEOC
charge. This, in and of itself, is not enough for the Court to firtcthieaPlaintiff failed to allege
retaliation on the chargeAjayi v. Aramark Bus. Svcs., In&@36 F.3d 520, 5287th Cir. 2003)
(declining to rest their decision “on an omitted checkmark”). Rather, the Couralsolstok to
the factsalleged in thecharge in order to ascertain whethiggyaresimilar or reasonably related
to the Plaintiff's allegations of taliationin his Amended ComplaintHuri, 804 F.3dat 831-32.
The Defendant citedlcKenzie arguingthat, generallyspeaking, a plaintiff who did not assart
retaliation claim in their EEOC charge cannot file a lawsuit based on retaliido25 at g. 6).
More precisely statedlicKenziestands for the proposition that plaintiffs who allege they suffered

retaliatory acts prior to the filing of their EEOC charge cannot utilize thos¢seviéithey were



notreferenced in their chargeas the basis for etaliation claim in their subsequent complaint.
92 F.3d at 483.

The Plaintiff argues his retaliation claim should proceed because it is relgseteated to
his charge of discrimination and “discovery will reveal that the EEOC invéstiganearthd
factual allegations of Masching’s retaliation against” him, which put thendafe on notice of
the retaliation claim. (D. 29 at pg. 1I)he Plaintiffalso clarifiedthat the retaliation count in his
Amended Complaint “stefs] from Masching'sconstant racéased harassment of plaintiff, which
led to Masching’s retaliatory conduct against plaintiff (culminating in Miagthfalse discipline
of plaintiff and attempts to get plaintiff fired) after plaintiff reporteddelaing to IDOC’s upper
mangement.” Id. at pg. 11. By the Plaintiff's own admissioNlaschings allegedly false
discipline of the Plaintiff occurretlefore he filed his EEOC charge in November 20A5. a
result, thiseventcannot form the basis for the Plaintiff's retaliation claim.

Masching’s alleged attengiio get the Plaintiff firednvolve the multiple negative
performance reviews he claims Masching gawe, including one in 2015. (D. 5 at pg. 12)is
possible that the Plaintiff’'sagative performance reviewsnstitute a retaliatory adverse
employment actionSee Brown v. Advocate South Suburban H@§® F.3d 1101, 1108 (7th
Cir. 2012). As such, the Plaintiff's retaliation claim is sufficient to survive the Defet'glan
Motion to Dismiss.While the Plainiff's vague accusation of racial discrimination in his EEOC
charge does not allege any retaliatory acts of discipline on the part of #edBefit is possible
that the Defendant’s allegedly racially discriminating conduct simultaneowsilved
retaliatory acts While racial discriminatiounder Title VII does not necessarilggmpass acts
of retaliation Burlington N. & S.F.R. Co. v. Whjté48 U.S. 53, 63 (2006)3uchinformation

could reasonably be expected to come to light during an investigatmthe Plaintiff's racial



discrimination charge. Thus, the Defendant’s Motion, as it pertathe telaintiff's Title VII
retaliation clains,is DENIED.
B

Next, the Court addresses the Defendangsiment that the Plaintiffdisparatdreatment
claim should be dismissed. (D. 25 at pfA1j. The Defendant asserts that the Plaintiff failed to
allege an actionable adverse employment action within Title VII'sdz80statute of limitations.
Id. 42 U.S.C. § 20008&(e)(1) requires plaiifts to file a charge of employment discrimination
with the EEOC within 300 days of the alleged unlawful employment practice. Defleadant’s
view, allegations that the Plaintéisserts took place before January 28, 2015 areldaned since
the Plantiff filed his charge of discrimination with the EE@@ November 24, 2015.

The Plaintiff maintainghat his disparate treatmeciaim is properly stated(D. 29 at pp.
12-15). First, he argues that the Defendant’s argument on $his ispermissiblyalies onhis
EEOC charge.(D. 29 at pp. 123). For the reasons previously stated, the Court finids
argumentinsufficient andwill not addres it further. The Plaintiff also asserts that his claim is
properly before the Court and should survive on the mddtsat pp. 13-15.

According to the Defendant, the Plaintiff is alleging several discrete irtsidérso,
these incidents cannot overcome the 389 statute of limitations, even if thare related.See
Nat'l Railroad Passenger Corp. v. Abner Morgan, %36 U.S. 101, 114 (2002). This holds true
in disparate treatment claims regardless of whetieePlaintiff alleged a continuous course of
conduct on the part of the DefendaAidams v. City of Indianapolig42 F.3d 720, 729 (7th Cir.
2014).

The Plaintiff stated in the particulars of his EEOC charge that during his emgoye

was continuouslyacially harassednd disciplined, while otheamployees that were not African
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American were not subject to the same treatment. (EL)23n his Amended Complaint, the
Plaintiff specifically alleges the following acts occurred sometime aftaradar28, 2015: (1)
Masching'’s continued harassment of him in the Spring and Summer of 2015; (2) thedalse r
filed against him for assuming a relaxed position on duty; (3) the fake memorandiaoh ipcs
common area with his picture and a racial slur on it; and (4) the Plaingiffesated complaints to
management about his supervisors’ use of racial slurs while working at PCF.

These accusations could, arguably, constitute acts of disparate treatmeintprd$ence
allows for the possibilityhat at least some of the aatsichallegedlyviolated thePlaintiff's rights
under Title VII after January 28, 201%ubjectechim to disparate treatment hus, the Plaintiff's
dispaate treatmentauntis sufficiently pleadd The Defendant’s Mtion, as it pertains to the
Plaintiff's Title VII disparate treatent clains, is thereforeDENIED.

C
Lastly, the Court addressése Defendant’s argument that the Plaintiff's harassment claim

should be dismissed. (D. 25 at pp-112). Specifically, the Defendant asssrthat the Plaintiff's
Title VIl harassmentlaims should be dismissed because “the majority of the incidents he pleads
are timebarred, and the remaining incidents do not rise to the level of Title VII hazassnd.
at pg. 11. Again, in the Defendanview, theallegations the Plaintifassets took place before
January 28, 2015 are tinbatred

Unlike disparate treatment clainfmrassmentlaimsalleging a hostile work environment
asthe Plaintiff does her@re not subject to the 3@ay period In suchclaims, incidents outside
the 300 day statute of limitations are allowed “so long as all acts which constituiaitheare
part of the same unlawful employment practice and at least one act falls withimehgeriod.”

Morgan,536 U.S. at 122ee ato Adams742 F.3d at 730 (citing same).
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The Plaintiff allegesthe Defendant’'sacial harassmerieganas earlyas January 2014
when he assertBeal threatened to hang him in such a manner that “carried rachaiged
connotations of intimidation and lynching.” (D. 5 at pg. 4). This is clearly outsel8Q0 day
statute of limitations. The PlaintiffEitle VIl harassment claim need nsteind or fall entirely on
the conduct that he alleges in his complaint occurred between January 28, 2015 and hisflast day
employment at PCF, sometime in 2014&s noted earlierthe Plaintiffincluded in hisAmended
Complaint multiple allegationsvhich he claims transpired sometime after January 28, 2015
Those allegationsare part of the same alleged unlawful employment pradhegand as alleged,
fall within the appropriate time periodAs such, the Defendant’s Motion, as it pertains to the
Plaintiff's Title VII harassment claims, is DENIED.

CONCLUSION
For the foregoing reasons, the Defendant’'s Motion (D. 24) is GRANTED in part and

DENIED in part. In summary, the Defendant’s Motion is GRANTED in respect to all counts,
minus the Plaintiff’s Title VII retaliationdisparate treatmerand harassment clagn

It is so ordered.
Entered on September 20, 2017

s/James E. Shadid
James E. Shadid
Chief United States District Judge
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