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Clerk, U.S. District Court, ILCD
INTHE UNITED STATESDISTRICT COURT

CENTRAL DISTRICT OF ILLINOIS

PEORIA DIVISION

TIMATHY JONES,
Plaintiff,

V. Case No. 17-1010

~
~ T~

COMMISSIONER OF SOCIAL
SECURITY )

Defendant. )

ORDER & OPINION

This matter is now before the Court on Plaintiff Timafloypes’s (“Plaintiff”) Motion for
Summary Judgment (ECF No. 11) and Defendant Acting Commissioner of SociatySdancy
A. Berryhill's (“the Commissioner”) Motion for Summary Affirmance (ECP.NL5). For the
reasons stated hereflaintiff's Motion for Summary Judgmens GRANTED and Defendant’s
Motion for Summary Affirmancés DENIED. This matter is now terminated.

JURISDICTION

Plaintiff seeks judicial review of a final decision of the Commissioneriwtoand he was
not entitled to Period of Disability and Disability Insurance Benefitscbapen disability. This
Court has jurisdiction over this action pursuant to 42 U.S.C 8§ 405(g).

PROCEDURAL AND FACTUAL BACKGROUND1

On December 29, 2012, Plaintiff filed his applications for Period of Disability and
Disability Insurance Benefits, alleging a disabling condition with thetaheste of February 8,

2008. This date was later amended to May 21, 2649.claim was deniechitially on April 4,

! Facts included are cited from the Plaintiff's Motion for Summary Jeagmnless otherwise indicated. (ECF No.
11).
1
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2013, and upon reconsideration on September 27, 2013. Plaintiff then requested a hearing before
an Administrative Law Judge (ALJ). On October 23, 2014, ALJ David Bruce held a videghear

On May 12, 2015, the ALJ issued a decision unfavorable to Plaintiff, finding he was not
disabled under sections 216(i) and 223(d) of the Social Security Act. On November 7, 2015, the
Appeals Council denied Plaintiff's request to review the ALJ’s decisi@n January 10, 2017,
Plaintiff filed this action seeking judicial review pursuant to 42 U.S.@0%(g), arguing: (1) the
ALJ’s analysis of Plaintiff's subjective symptoms was legally ifisigint and was not supported
by substantial evidence; and (2) the ALJ erred in finding no medicallyndatdsle mental
impairment and failing to order a psychological consultative examination @ thev case
reviewed by a state agency psychological consultant; (3) the ALJsenaf the medical opinion
evidence was legally insufficient and the weightisieas were not supported by substantial
evidence and (4) the ALJ’s residual functional capacity assessment wasippoirted by
substantial evidence.

Plaintiff was born July 20, 196%nd was 42 years old on the alleged onset dateat(R.
68). He lives with his wife in government subsidized housing. Plaintiff was initially injured at
work on February 8, 2008. The next day he visited the emergency room because of sharp pains in
his lower back and shooting down his left lege was diagnosed with lumbmyofascial strain
and given a prescription for pain medicine and muscle relaxers. BeforeihPlAintiff's counsel
stated that Plaintiff was awarded “some amount” regardirtgrib@ent on May 21, 2009.

The last time Plaintiff was employed was J&@ 2008 at Harden Industriesvhere he
served as an assembler and fabricator. His allegations include bawsingarpel tunnel, ulnar
nerve entrapment, left shoulder injury, migraine headaches, leg pain and weaknxasty and
depression.

Medical History




On August 8, 2008, Plaintiff was seen by Dr. R. Eilers and complained of pain and
numbness in his back and legs. #R474). Dr. Eilers listed his impressions as:
1. Severe lumbar degenerative disk disease...

2. Significant myofascial pain yadrome involving the Iumbosacral
paraspinals and piriformis resulting in continued pain.

At the request of the Agency, Plaintiff saw Dr. A. Taiwo for a consultativengredion on
March 23, 2013. During the examination, Plaintiff was unable tomé¢he exam tablbecause
of pain,so he was examined in a chsitting. The range of motion in his elbows, wrist, knees,
ankles, and cervical smrwasnot limited. Dr. Taiwovas unable to evaluate range of motion in
the lumbar spine and hips because the Plaintiff was in severe pain

On January 22, 2014, Plaintiff was seen by Ruth Smatmplaining of chronic pain in his
back, arms and legs as walifeeling depressedThe physical exam reported neck and lumbar
spine tenderness, decreased range of motion in his neck, lumbar spine, upper and lower
extremities, and pain with straight leg raising.

Plaintiff began seeing a pain doctor, Dr. Ronald Kloc. At this point in tiradlaintiff
used a camor wheelchair and had pain when sitting, standing, walking or laying domviKlax
ordered MRIs, his impression included “chronic low back pain, also some chest pains and
intermittent discomfort which he has had for severals/gaHe also stated “there seems to be
more going on than just chronic pain and this could [sic] very likely have his pain ctronmg
psychiatry origin.” On January 28, 201#laintiffs MRI showed an unremarkable lumbar spine
and thoracic spine, minimapurring at L45, a few small scattered osteophytes and no significant
abnormalities in his left or right knee. (R. at 828l). On February 2, 2014, Dr, Kloc'’s findings
of Petitioner’'s lumbar spine MRI included mild disc bulging, minimal canal nargywdisc

protrusion/herniation, scattered moderate degenerative facet arthropatlyparicbphy and mild



neural foraminal stenosis. (R. at 551). He also made a finding Petitioner’'s f\iRI thoracic

spine was unremarkable. (R. at 552). When Petitioner returned on February 7, 2014, Dr. Kloc
saidit was hisbeliefthatan annular tear at L8 and a small disc bulge right paramedian ail5

could be “pain generators,” told the Petitioner he considered him a fiboromyalgiat @atd he
prescribed him Ngrontin. (R. at 563).The next time Petitioner returned@o. Kloc, the doctor

noted théa the pain was better and he reiterated he believed much of Petitioner’'s pain was
psychological and thought the Plaintiff's use of a walker was unnecessary. §r5)a

Later in 2014, Plaintiff was seen by Dr. H. Gueorguiev reporting musculoskadeta
arthralgias, myalgais, and malaise/fatigue. He had pain and numbnes®wwenisxtremities and
his shoulders. The pain was worse when walking and standingearould not sit in one place
for more than five minutes because of discomfort. Dr. Gueorguiev diagnosed him with
uncontrolled anxiety, chronic paretheisa, likely due to chronic spinal degenerativdisease,
and Fibromyalgia causing fatigue and ahicopain. (R. at 513-517).

Various norexamining medical consultants have also opined about the condition of the
Plaintiff. In 2013, Dr. D. Mack opined that Plaintiff could stand and/or walk two hours and sit
for six hours over the span of an eight-hour workday.afRR5; 88). He also stated that he could
lift and/or carry twenty pounds occasionally, and ten pounds frequentlgt 7B; 88). Later in
2013 another doctor agreed with all the opinions made by Dr. Maclat (4-05; 120624).
Furthernore, two norexamining state agency psychological consultants opined that the Plaintiff
did not have a medically determinable mental impairment. (R. at. 73; 86; 102; 118).

Hearing

TheALJ granted Plaintiff's request to amend his alleged onset date from ReBr2&08

to May 21, 2009. (Rat15.) At the hearing, the Plaintiff used a walker and said he previously used

a cane because he was having difficulty walking and standing without falling. (Rlel@®stified



that his last job required him to spend most of the day on his feet and was régliftdteavy
panels that he approximated to weigh between1BIDpounds. (R. 35). Plaintiff's attorney told
the ALJ that during the twgears after the incident, the Plaintiff attempted to continue working
but was sent home after approximately two hoursa{B6).

After discussing the various jobs that Plaintiff has held, he testified thanmetcwork
anymore because “the only kinfljob I've ever been able to do is hard labor jobs. | am not exactly
educational smart, I'm not good with computers, | can’'t even do a text... It's hardefdo
comprehend when | do read.” (&.45). The Plaintiff described his typical day in thedualing
manner. His wife helps him get dressed and prepares his breakfas¥&§R. He spends his day
going between lying in bed and sitting on the couch, generally very reqfeas 48 and 53)He
is unable to complete any household chores and cannot use a compwet9jRThe Plaintiff
stated he is unable to participate in hobbies he used to enjoy doing such as working on cars,
woodworking and “metal working.” (R. 49). The Plaintiff i&stl that he has tried different
painkillers but has suffered from side effects including falling sleepindnsnskin crawling. (R.
at 5354).

The ALJ mentioned the “disconnect” present by the fact the Plaintiff had nosbeety
a doctor for an exihded period of time until he saw the doctor for his consultative examination.
(R. 56). Plaintiff testified that he had bderSt. Margaret’s/Spring ValleyR. at56). He attested
to the fact that he did not have health insurance during that p&tiodPlaintiff stated that he
started seeing a doctor this year once he started receiving Medicaid. (B8t 57

The vocational expert, Edward Steffan, testified as to the various jobs thaiffFhaict
held. (R.at61). He characterized the Plainsfprevious work as follows:

Tractor trailer driver described as medium
Fork life driver described as light

Material handler described as heavy
Washer described as very heavy
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Fabricator assembler described as medium
Packager described as medium
(R. at 61-63).

ALJ Decisior?
The ALJ made the following findings:

1. The claimant meets the insured status requirements...

2. The claimant has not engaged in substantial gainful since May 21, 2009, the
alleged onset date.

3. The claimant has the following severe impairment: degenerative changes to the
lumbar spine.

4. The claimant does not have an impairment or combination of impairments that
meets or medically equals the severity of one of the listed impairments...

5. After careful consideration of the entire record, | find that the claimant had the
residual functional capacity to perform the full range of medium work...

6. The claimant is capable of performing past relevant work as a fabricator and
assemble, truck driver, washer and hand packager. This work does not require
the performance of workelated activities precluded by the claimant’s residual
functional capacity.

7. The claimant has not been under a disability, as defined in the Social Security
Act, from May 21, 2009, through the date of this decision...

STANDARD OF REVIEW

The Court begins its review of the ALJ’s determination with the applicagbd standard.
To be eligible for Supplemental Security Income and/or Disabilgyriince Benefits, a claimant
must $iow his or her inability to work is medical in nature and that he or she is totallyetisabl

In order to establish a disability under the Social Security Act, a claimant nmushsigate
an “inability to engage in any substantial gainful activity bysoseof any medically determinable
physical or mental impairment which can be expected to result in death or has tasiace
expected to last for a continuous period of not less than twelve months.” 42 U.S.C. § 423(d)(1)(A)
Establishing a disabilitynder the Act is a fiwstep, sequential process. The inquiry ends if, at

any given step, the Commissiofaffirmatively finds that the claimant is disabled or not disabled.

2R. at 1523.
3 Generally, by way of an ALJ.



Should the ALJ not make that determination, he or she must proceed to tistepe)@ee 20
C.F.R. 8§ 416.920(a)(4). In the following order, the ALJ must evaluate whether tharai

1) currently performs or, during the relevant time period, did perform any substantia
gainful activity;

2) suffers from an impairment which is severe and “meets the duration reqotren 8
416.909” or whether a combination of impairments is severe “and meets the duration
requirement”;

3) suffers from an impairment which meets or equals any impairment listed irdagfien
to subpart P of part 404 and which meets the duration requirement;

4) is unable to perform past relevant work; and

5) is able to make an adjustment to other work based on the claimant’'s Residuaalincti

Capacity (“RFC"), age, education, and work experience.
20 C.F.R. § 416.920(a)(4)(®».

This Court’s review is governed by 42 U.S.C. § 405(g), which provides that “the findings
of the Commissioner of Social Security as to any fact, if supported Isyastilal evidence, shall
be conclusive.” “Substantial evidence ischurelevant evidence as a reasonable mind might
accept as adequate to support a conclusidschaaf v. Astrue, 602 F.3d 869, 874 (7th Cir. 2010)
(quotingRichardson v. Perales, 402 U.S. 389, 401 (1971)). Although less than a preponderance,
substantial @dence is more than a “mere scintilla” of evidence; it is “such relevant evidence as a
reasonable mind might accept as adequate to support a concliRiidrardson, 402 U.S. at 401,
seealso Diaz v. Chater, 55 F.3d 300, 305 (7th Cir. 1998¢wersv. Apfel, 207 F.3d 431, 434 (7th
Cir. 2000).

A Court will “review the ALJ’s decision deferentiallyOverman v. Astrue, F.3d 456, 462

(7th Cir. 2008). “‘Although this standard is generous, it is not entirely uncritiéald the case

4 Should the claimant not qualify under one of Step Three’s listed imgaisythe ALJ then proceeds to Step Four
to determine the claimant’s Residual Functional Capacity (“RFC”). Botda the claimant’s RFC, the ALJ
determines under Steps Four and Rideether the claimant is capable of performing past work or other work
available in the national economy. 20 C.F.R. § 404.154@je)
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must be remanded iféhdecision lacks evidentiary supportd. (quotingSteele v. Barnhart, 290

F.3d 936, 940 (7th Cir. 2002)). The Commissioner, acting through the ALJ, “is not required to
address every piece of evidence or testimony presented, but must provadgcal Bridge’
between the evidence and his [or her] conclusioiisrty v. Astrue, 580 F.3d 471, 475 (7th Cir.
2009) (quotingClifford v. Apfel, 227 F.3d 863, 872(7th Cir. 2000)). It is this Court’s role to view
the record as a whole, but it may not reweigh the evidence or substitute its judgnieaitdotie

ALJ. Schmidt v. Apfel, 201 F.3d 970, 972 (7th Cir. 2000). The ALJ must articulate some minimal
basis for the conclusions that he or she reaches so the reviewing courtanayhé path” of the
ALJ’s reasoning.Willisv. Apfel, 116 F. Supp. 2d 971, 974 (N.D. lll. 2000) (quotidigz, 55 F.3d

at 307);see also Carlson v. Shalala, 999 F.2d 180, 181 (7th Cir. 1993). If substantial evidence
supports the ALJ’s decision, it shall be affirmed even if “reasonable mdis differ concerning
whether [the claimant] is disabledElder v. Astrue, 529 F.3d 408, 413 (7th Cir. 2008) (quot
Schmidt v. Astrue, 496 F.3d 833, 842 (7th Cir. 2007)).

DISCUSSION

The Court finds that the ALJ must reconsider his determinatioth&tPlaintiff is able to
perform a full range of medium workhe ALJ reached the decision tHalaintiff was not credible
because he did not seek medical treatmeniafoextended period of time arlde objective
evidene did not support Plaintiff'subjectivestatements. (R. 21). An inability to afford
treatment is one reason that can “provide insight into the indivgderaidibility.” Craft v. Astrue,

539 F.3d 668, 679 (7th Cir. 2008)onetheless, “the ALJ “must not draw any inferences” about
a claimant's condition from this failure unless the ALJ has explored theadsrexplanations as

to the lack of medicatare.”ld. The adjudication of credibility must contain detailed reasons for
the credibility determinationArnold v. Barnhart, 473 F.3d 816, 822 (7th Cir. 2007). The decision

must be “supported by the evidence and must be specific enough to enati@ntia@t and a



reviewing body to understand the reasoningl’ As was determined by the Seventh Ciraunt

“ALJ's flawed credibility assessment cannot be brushed aside merely as baAnlesroneous
credibility finding requires remand unless the clamnt's testimony is incredible on its face or the

ALJ explains in his decision how he would have reached the same conclusion even if he had found
the claimant credible.’Eskew v. Astrue, 462 F. App»613, 616 (7th Cir. 2011). The ALJ erred in

his credibility finding because his conclusion that the Plaintiff did not seatent could not be

supported by substantial evidence because there was evidence to the contrary.

The ALJ stated “there is nwidence during this period [from 20@®13] indicating that
the claimant made any effort to avail himself to low or no cost treatm@tdt 21). However,
this statement is not correcttagre is evidence in the record that the Plaintiff attended the Bureau
Country Health and Wellness Center between 2010 an?l 2B1at 377). In this instance, the
ALJ does notiscussevidence of his treatment tte wellness center or why he did not consider
those visitavhen making his conclusionslhe Court find the ALJ erred in not considering this
evidence because he based the majority of his credibility determination on tteataekaintiff
did not see medical assistancdeTSeventh Circuit has held Jt[iis absolutely essential for
meaningful appellate review” for the ALJ to expressly articulate his meafor crediting or
rejecting particular sources of evidencgdlewski v. Schweiker, 732 F.2d 75 (7th Cir. 1984As
such, the ALJ must articulate wihe chose not to consider this evidence in his credibility

determination.

In addition to claiming there is no evidence of lomorcost treatment, the ALJ concluded
Plaintiff's assertionde could not afford treatmeate ‘impugnedby the fact that heemained
eminently capable of finding the funds necessary for one or two packs of teigquet day.” (R.
at 21). The Seventh Circuit has taken issue with previous ALJs who make a negadihiétgre

determination by “simply by noting [a plaintiff's] ability to buy cigarettesimy that time-even
9



though the record contains no information about either the price of [plaintiff's heattt]oethe

cost of her cigarette habitEskew, 462 F. Appx at 616If the ALJ is to consider the cost spent on
cigaretteshe mustscertain the cost of treatment and the cost of cigaréttésendetermine if

the money saved from not smoking would cover the amount required for treceadtskew, 462
Fed.Appx. at 616Cieszynski v. Colvin, No. 13-2103, 2014 WL 3843220, at *3 (C.D. lll. Aug. 5,
2014) The Court finds that the ALJ’s conclusion was not supported by substantial evidence and

he must support his conclusion with the mathematical analysis.

The ALJ found‘with the benefit of appropriate treatment, tlaimantwould have been
capable ofperforminga full range ofmedium work.”(R. at 22). The ALJ did not support his
statement with any medical evidence of recommended treatment that the Plaintifbtwas n
completing or had been recommended. The ALJ is not allowed to make his own independent
medical determinationsRousey v. Heckler, 771 F.2d 1065, 1069 (7th Cir. 1985The ALJ’'s
statement is similar to another made by an ALJ that was classified as an asstssnes the
“result of a hunch” and the Court has found that the ALJ may not make conclusions based on a
hunch. Wilder v. Chater, 64 F.3d 335, 338 (7th Cir.1995) (a dent is entitled to a decision
based on the record rather than on a hyrigllakes ex rel. Wolfe v. Barnhart, 331 F.3d 565, 570
(7th Cir. 2003). Additionally, the ALJ foundhere was evidence of “exceedingly conservative
treatment.” (R. at 22. Numerousdistrict courts have foundvhile the ALJ ‘may consider
conservative treatment in assegsthe severity of a conditionye should cite medical evidence
about what kind of treatment would be appropriatllihan v. Colvin, No. 2:14CV-474PRC,

2016 WL 750670at *5 (N.D. Ind. Feb. 26, 201@jting Brown v. Barnhart, 298 F. Supp. 2d 773,
797 (E.D. Wis. 2004)Jones v. Colvin, No. 12 C 6151, 2015 WL 7568366, at *1 (N.D. Ill. Nov.

25, 2015)However, the ALJ did nahdicate a more reasonable alternative Wedsupported by

10



evidence in the record. The Court finds that both of these instances are examplas dhtlaging

medical determinations not supported by medical evidence.

Furthermore, Plaintiff argues that the ALJ erred by finding no medicaligrishinable
mental impairment.(ECF No. 12 at 11). The ALJ determinkécause of the “absence of any
such diagnosis, let alone evidence of pursuit of treatment,” he could not find thi¢gatians
of depression and anxietyonstitute a medically determinable impairment. (R. at T@e ALJ
includes a quote from Plaintiff's 2013nedical consultate examination finding Plaintif§
“[a]ppearance, behavior and ability to relate during the examination were ridfiRnait 18). The
ALJ alsonotes that in 2014, Dr. Gueorguev included in his objective findings, “His mood appears
anxious. His affect is blunt.” (R. at 516). However, the ALJ did not discuss thatr falbing in
the report under the heading “Assessment and Plan: Diagnoses and associatéor dhikewisit”
the doctor stated Plaintiff has “Anxietyncontrolled, may need to see a psychiatrist, | am not sure
the underlying problem.” (R. at 518). Later in 2014, when the Plaintiff saw Dr. RolwdtKere
was further indication of mental impairment when he stated in his plan “there gebmsnore
going on than just chronic pain and this [could] very likely have his pain coming from psychiatry
origin.” (R. at 539. The ALJ mentioned this notation when considering the Plaintiff's back pain
but did not consider it when making his finding on Plaintiffental impairment. (R. at 18 and
22). This is again a critical part of the evidence that the ALJ did not accoum fus
determination and did not explain why he did not consider it in his deliberatitahayski, 732

F.2d at 75.

As mentioned above, the ALJ also mentioned that the Plaintiff did not receive treatment
for depression or anxiety. (R. at 19)here was not a referral by Dr. Kloc, the pain specialist after
his notation of anxiety. While the lack of a referral could mireat Plaintiff's anxiety was not

severe, it could also mean that Dr. Kloc was not paying close attention to Pdaamtdiety. As
11



the Seventh Circuit has found, “there is no reason to expect a doctor asked about an eye problem,
or a back pain, or an infection of the urinary tract to diagnose depression. Heoiskinmag for it,

and may not even be competent to diagnos@ider v. Chater, 64 F.3d 335, 337 (7th Cir. 1995).
Moreover, the Seventh Circuit has recognized that depression is a “notoriously poidedre
disease” and therefore, it may be disabling even when a claimant has notbeshliy a mental

health professionald.

The Court finds that the ALJ did err in making the determination that the Plaiigd no
medically determinableental impairment. The ALJ’s decision was not supported by substantial
evidence because it did not consider the diagnoses by Dr. Kloc and put too much focus on the

Plaintiff's lack of treatment.

IT IS THEREFORE ORDERED THAT:

(1) The plaintiff's Motion for Summary Judgment (# iSLGRANTED.

(2) The defendant's Motion for Summary Judgment {#sLBENIED.

(3) This case is remanded for further proceedings pursuant to Sentence Four o€48 Wl5(Q).

(4) This case is terminated.

ENTERED this3rd day of August 2018.

/s/ Michael M. Mihm

Michael M. Mihm

U.S. District Court Judge
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